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ORDER  OF  COURT.  ]S7o 

Friday^  the  1th  day  of  January^  1870. 

The  Right  Honourable  William  Page  Baron  Hatherley, 
Lord  High  Chancellor  of  Great  Britain,  by  and  with  the  advice 
and  assistance  of  The  Right  Honourable  John,  Lord  Romill\% 
Master  of  the  Rolls,  The  Right  Honourable  the  Lord  Justice,  Sir 
George  Markham  Giffard,  The  Honourable  the  Vice-Chancellor, 
Sir  John  Stuart,  The  Honourable  the  Vice-Chancellor,  Sir 
Richard  Malins,  and  The  Honourable  the  Vice-Chancellor,  Sir 
William  Milbourne  James,  Doth  hereby,  in  pursuance  and 
execution  of  the  powers  given  to  him  by  "The  Debtors  Act, 
1869,"  and  of  all  other  powers  and  authorities  enabling  him  in 
that  behalf.  Order  and  direct  in  manner  following : — 

I. — ^Indorsement  on  Decrees  and  Orders. 

1.  The  10th  Rule  of  the  23rd  of  the  Consolidated  General 
Orders  shall  be  varied,  and  as  varied  shall  be  as  follows : — 

Every  Decree  or  Order  made  in  any  Suit  or  Matter,  requiring 
any  person  to  do  an  act  thereby  ordered,  shall  state  the  time,  or 
the  time  after  service  of  the  Decree  or  Order,  within  which  the 
act  is  to  be  done ;  and  upon  the  copy  of  the  Decree  or  Order 
which  shall  be  served  upon  the  person  required  to  obey  the  same, 
there  shall  be  indorsed  a  memorandum  in  the  words  or  to  the 
effect  following,  viz. : — "  If  you,  the  within-named  A.  B.,  neglect 
to  obey  this  Decree  [or  Order]  by  the  time  therein  limited  yon 
will  be  liable  to  have  your  property  sequestered  for  the  purpose  of 
compelling  you  to  obey  the  same  Decree  [oc  Order],  and  you  may 
also  be  liable  to  be  arrested  and  committed  to  prison." 

11. — ^Enforcing  Decpees  and  Orders  by  Attachment, 
Serjeant-at-Ae3is,  and  Sequestration. 

2.  The  3rd  Rule  of  the  29th  of  the  Consolidated  General 
Orders  is  hereby  abrogated. 
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1870  3.  Where  any  person  ib  by  a  Decree  or  Order  made  in  any  Suit 

or  Matter  directed  to  pay  money  or  costs  in  a  limited  time,  and, 
after  due  service  of  such  Decree  or  Order,  refuses  or  neglects  to 
make  such  payment  according  to  the  exigency  of  snch  Decree  or 
Order,  the  person  prosecuting  snch  Decree  or  Order  shall,  at  the 
expiration  of  the  time  limited  for  such  payment,  be  entitled  to  a 
Commission  of  Sequestration,  which  may  be  issued  by  the  Clerks 
of  Becords  and  Writs,  without  any  special  Order,  npon  production 
of  evidence  to  the  same  effect  as  that  which  would  heretofore 
liave  been  required  on  issuing  a  Writ  of  Attachment  for  default  in 
making  such  payment. 

4*  The  form  of  subpoena  for  costs  mentioned  in  Schedule  E.  to 
the  Consolidated  General  Orders  shall  be  varied  by  omitting 
therefrom  the  words  *^  an  attachment  issuing  against  your  person, 
and :''  Provided  always  that  where  a  subpoena  is  issued  for  costs 
payable  under  a  Decree  or  Order,  which  states  that  payment 
thereof  may  be  enforced  by  attachment,  as  mentioned  in  the 
9th  Bule  of  this  Order,  then  the  subpoena  shall  be  in  the  form 
heretofore  used. 

5.  Where  any  person  is,  by  a  Decree  or  Order  made  in  any 
Suit  or  Matter,  directed  to  pay  costs,  without  a  time  being  limited 
for  such  payment,  and  does  not  upon  due  service  of  a  subpoena  for 
such  costs  make  such  payment,  the  person  to  whom  such  costs  are 
payable  shall,  immediately  upon  such  default^  be  entitled  to  a 
Commission  of  Sequestration,  which  may  be  issued  by  the  Clerks 
of  Becords  and  Writs  without  any  special  Order,  upon  production 
of  evidence  to  the  same  effect  as  that  which  would  heretofore  have 
been  required  on  issuing  a  Writ  of  Attachment  for  default  in 
making  such  payment. 

6.  Where  any  person  is  by  a  Decree  or  Order  made  in  any 
Suit  or  Matter  directed  to  do  any  act  other  than  or  besides  the 
payment  of  money  or  costs,  and,  after  due  service  of  such  Decree 
or  Order,  refuses  or  neglects  to  do  such  act  according  to  the 
exigency  of  the  same  Decree  or  Order,  the  person  prosecuting 
such  Decree  or  Order  shall,  at  the  expiration  of  the  time  limited 
for  the  performance  thereof,  be  entitled  to  a  Writ  or  Writs  of 
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Attachment  against  the  disobedient  person.  And  in  case  such  1870 
person  shall  be  taken  or  detained  in  custody  under  any  such 
Writ  of  Attachment  without  obeying  the  same  Decree  or  Order, 
then  the  person  prosecuting  the  same  Decree  or  Order  shall,  upon 
the  SheriflTs  return  that  the  disobedient  person  has  been  so  taken 
or  detained,  be  entitled  to  a  Ck)mmiBsion  of  Sequestration  against 
his  estate  and  effects.  And  in  case  the  Sheriff  shall  make  the 
return  non  ed  inventus  to  such  Writ  or  Writs  of  Attachment^  the 
person  prosecuting  such  Decree  or  Order  shall  be  entitled  at  his 
option,  either  to  a  Commission  of  Sequestration  in  the  first 
instance,  or  otherwise  to  an  Order  for  the  Serjeant^t-Arms,  and  to 
such  other  process  as  he  was  formerly  entitled  to  upon  a  return 
non  ed  inventus  made  by  the  Commissioners  named  in  a  Com- 
mission of  Bebellion  issued  for  the  non-performance  of  a  Decree 
or  Order. 

7.  Where,  by  any  Decree  or  Order,  a  trustee  or  person  acting  in 
a  fiduciary  capacity  is  ordered  to  pay  in  a  limited  time  any  sum 
of  money  in  his  possession  or  under  his  control,  or  a  solicitor  is 
ordered  to  pay  in  a  limited  time  costs  for  misconduct  as  such 
solicitor,  or  to  pay  in  a  limited  time  a  sum  of  money  in  his 
character  of  an  officer  of  the  Court,  and  such  trustee,  person,  or 
solicitor,  after  due  service  of  such  Decree  or  Order,  neglects  or 
refuses  to  pay  such  money  or  costs  according  to  the  exigency  of 
such  Decree  or  Order,  the  person  prosecuting  such  Decree  or 
Order  shall,  at  the  expiration  of  the  time  limited  thereby  for  the 
performance  thereof,  be  entitled  at  his  option  either  to  a  Com- 
mission of  Sequestration  to  be  obtained  in  manner  provided  by 
the  3rd  Rule  of  this  Order,  or  (subject  nevertheless  as  mentioned 
in  Eule  9)  to  the  remedies  to  which  cmder  the  6th  Rule  of  this 
Order  he  would  have  been  entitled  in  the  case  of  failure  to  do 
some  act  directed  by  the  Decree  or  Order  other  than  payment 
of  money. 

8.  Where,  by  any  Decree  or  Order,  a  solicitor  is  ordered  to  pay 
costs  for  misconduct  as  such  solicitor,  without  a  time  bein<^ 
limited  for  such  payment^  and  does  not,  upon  due  service  of  a 
subpoena  for  such  costs,  make  such  payment,  the  person  to  whom 

D2  1 
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1^70  sncli  costs  are  payable  shall,  immediately  upon  sneh  defiuilt,  be 
entitled,  at  his  option,  either  to  a  Commission  of  Sequestration  ta 
be  obtained  in  manner  provided  by  the  5th  Bnle  of  this  Order,  or 
(subject  nerertheless  as  mentioned  in  the  next  following  Kale),  ix> 
a  Writ  or  Writs  of  Attachment  and  snch  other  process  as  has  here- 
tofore been  applicable  in  case  of  non-payment  of  costs  recoverablo- 
by  sabpcena. 

9.  Any  Decree  or  Order  directing  any  snch  trustee  person  or 
solicitor  as  mentioned  in  the  last  two  preceding  Bnles  to  make  any 
snch  payment  as  in  the  same  Bnles  mentioned,  shall  state  that 
snch  payment  may  be  enforced  by  attachment,  and  unless  the 
Decree  or  Order  contains  such  statement,  no  attachment  shall  be 
issued  for  enforcing  such  payment  without  leave  of  the  Court  or 
the  Judge  in  Chambers,  to  be  applied  for  by  motion  or  summons^ 
which  application  may  be  granted  ex  parte,  upon  the  Court  or 
Judge  being  satisfied  that  the  case  comes  within  the  exceptions 
contained  in  the  4th  section  of ''  The  Debtors  Act,  1869,"  unless  the 
Court  or  Judge  thinks  fit  to  require  notice  of  such  application  to- 
be  served. 

III. — Committal  to  Prison,  under  Sect.  5  of  **  The  Debtors 

Act,  1869." 

10.  Every  application  to  commit  to  prison  under  the  5th  section 
of  "  The  Debtors  Act,  1869,**  shall  be  made  by  motion  on  notice^ 
and  the  practice  applicable  to  motions  to  commit  for  breach  of  au 
injunction  shall,  so  far  as  the  same  is  not  inconsistent  with  the  said 
Act  or  with  anything  in  these  Bales,  be  applicable  to  such 
applications. 

11.  The  Court,  upon  the  hearing  of  any  such  application,  may, 
if  it  shall  see  fit  so  to  do,  instead  of  refusing  or  granting  the 
application,  adjourn  the  same,  and  either  give  leave  to  adduce 
further  evidence,  or  direct  an  inquiry  in  Chambers,  as  to  the 
means  of  the  person  making  default,  or  require  the  production  and 
oral  examination  before  itself  of  the  person  making  default  and 
any  ])erson8  who  have  given  evidence  against  or  in  support  of  the 
application,  or  of  such  of  them  as  the  Court  may  think  fit,  in  the 
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same  manner  as  such  production  and  oral  examination  might  be       1870 
jneqnired  at  the  hearing  of  a  cause. 

12.  In  case  any  such  inquiry  as  aforesaid  shall  be  directed,  the 
general  course  of  proceeding  and  practice  at  the  Judge's  Chambers, 
as  provided  by  Statute  15  &  16  Victoria,  c.  80,  and  the  General 
Orders  of  the  Court  relative  thereto,  shall  apply  to  all  proceedings 
under  such  inquiry. 

13.  The  Court,  in  making  an  Order  for  conmiittal  to  prison 
under  the  said  5th  section,  may  either  make  such  imprisonment 
determinable  on  payment  of  the  >vhoIe  sum  in  respect  of  which 
the  person  to  be  imprisoned  is  in  default,  together  with  such  costs 
as  the  Court  shall  think  fit,  or  may  order  the  debt  to  be  paid  by 
such  instalments  as  the  Court  shall  think  fit,  and  make  the  impri- 
aonment  determinable  on  payment  of  such  costs,  and  such  of  the 
said  instalments  as  the  Court  shall  think  fit,  and  in  either  of  such 
cases  the  Court,  if  it  shall  think  fit,  may  direct  payment  of  a  sum 
in  gross  in  lieu  of  taxed  costs. 

14.  No  application  made  iinder  the  said  5th  section,  nor  any 
Order  made  thereon,  shall  in  any  manner  vary  or  suspend  any  of 
the  remedies  which  the  person  prosecuting  the  Decree  or  Order 
which  has  been  disobeyed,  would,  if  no  such  application  had  been 
made,  have  been  entitled  to  against  the  property  of  the  pei*son 
disobeying  the  same  Decree  or  Order,  but  the  person  prosecuting 
«uch  Decree  or  Order  may  proceed  to  avail  himself  of  such  reme- 
dies without  any  regard  to  such  application,  or  to  any  Order  made 
thereon,  except  so  far  as  by  consent,  he  may,  by  such  last-men- 
tioned Order,  be  expressly  restrained  from  availing  himself  of  such 
remedies. 

15.  Orders  of  committal  may  be  in  the  form  A.  1,  or  A.  2,  in 
the  Schedule  hereto,  as  the  case  may  be,  with  such  variations  as  the 
circumstances  of  the  case  may  require,  and  an  oilice  copy  of  each 
such  Order  shall  be  delivered  to  the  Sherifi"  or  other  Officer  re- 
quired to  execute  the  same.  Office  copies  of  any  such  Order  may 
be  delivered  concurrently  to  difierent  Sherifis  for  execution  in 
<iiflcrent  counties.    Every  such  office  copy  as  aforesaid  shall  be 
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1870  indorsed  by  the  Clerks  of  Records  and  Writs,  with  the  direction  of 
the  Sheri£f  or  other  officer  by  whom  the  same  is  to  be  executed. 
The  Sheriff  and  Officer  shall  be  entitled  to  the  same  fees  in 
respect  of  an  Order  of  committal,  as  are  now  payable  upon  a  writ 
of  capias  ad  satisfaciendum^  issued  out  of  Her  Majesty's  Courts  of 
Common  Law. 

16.  The  Sheriff  or  other  Officer  to  whom  an  Order  of  Com- 
mittal is  directed  as  aforesaid,  shall,  within  two  days  after  the 
arrest,  indorse  upon  the  office  copy  of  the  Order  delivered  to  him 
the  true  date  of  such  arrest,  and  return  the  same  so  indorsed  to 
the  Solicitor  of  the  person  prosecuting  the  Decree  or  Order,  or  to 
such  person  himself,  if  he  acts  in  person. 

17.  Upon  payment  of  the  sum  or  sums  in  that  behalf  mentioned 
in  the  Order  of  Committal,  including  the  Sheriff's  fees,  and  the 
costs  or  gross  sum  in  lieu  of  costs  made  payable  by  the  Order,  th& 
person  committed  shall  be  entitled  to  a  Certificate  in  the  form  B. 
in  the  Schedule  hereto,  or  to  the  like  effect,  signed  by  the  Solicitor 
of  the  person  prosecuting  the  Decree  or  Order  which  has  been  dis- 
obeyed, or  if  such  person  be  acting  in  person,  then  signed  by  him, 
and  attested  by  a  Solicitor  or  Justice  of  the  Peace. 

18.  In  case  any  Order  is  made  under  the  5th  section  of  the  said 
Act  for  payment  of  a  sum  of  money  by  instalments,  and  the 
person  imprisoned  shall,  after  his  discharge  from  prison,  neglect  or 
refuse  to  pay  the  subsequent  instalments,  or  any  of  them,  the 
person  prosecuting  the  Decree  or  Order  for  disobedience  to  which 
the  committal  was  ordered,  [shall,  in  addition  to  his  remedies- 
against  the  property  of  the  person  making  default,  be  entitled  to 
enforce  payment  of  such  subsequent  instalments  by  attachment,  as 
in  the  case  of  disobedience  to  an  Order  directing  the  performance 
of  some  act  other  than  payment  of  money. 

IV. — Miscellaneous. 

19.  The  general  practice  of  the  Court  shall,  in  all  cases  not  pro* 
vided  for  by  "  The  Debtors  Act,  1869,"  or  these  Rules,  and  so  far 
as  the  same  is  applicable,  and  not  inconsistent  with  the  said  Act 


SCHEDULE. 


A.  1. 


'  Upon  motion,  &c.,  this  Court  doth  Order  that  the  said  A.  B.  do  pay 
to  the  said  [the  snm  of  £  ,  as  and  for]  his  costs  of  and 

incident  to  this  application  and  this  Order,  and  further  that  the  said 
A«  B.,  for  de&nlt  in  payment  of  the  sum  of  £  mentioned  in  the 

said  Decree  [or.  Order]  of  the  day  of  ,18        ,  be  com- 

mitted to -prison  for  the  term  of  six  weeks  from  the  date  of  his  arrest, 
including  the  day  of  such  date,  unless  he  shall  sooner  pay  the  said  sum 
of  £  ,  and  Sheriff's  fees  for  the  execution  of  this  Order,  and  the 

costs  hereinbefore  directed  to  be  paid  [or,  and  the  said  sum  of  £ 
for  oostsj.     And  it  is  ordered  that  any  Sheriff  or  ofi&cer  to  whom  an 
office  copy  of  this  Order  shall  be  delivered,  after  being  directed  to  him 
by  the  Clerks  of  Becords  and  Writs,  do  take  the  said  A,  B.  for  tho 
purpose  aforesaid  if  he  be  found  within  his  bailiwick. 
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or  these  Bules,  apply  to  all  proceedings  under  the  4th  and  otii        1870 
sections  of  the  said  Act. 

20.  The  charges  to  be  allowed  to  Solicitors  for  duties  performed 
in  respect  of  such  proceedings  as  last  aforesaid,  and  the  fees  of 
Court  in  respect  of  the  same  proceedings,  shall  be  the  same  as 
those  allowable  and  payable  in  respect  of  other  proceedings  of  the 
same  nature  in  the  causes  or  matters  in  which  such  proceedings 
lespectiyely  are  taken. 

21.  This  Order  shall  be  read  and  construed  as  part  of  the 
General  Consolidated  Orders  of  the  Court,  and  the  interpretation 
clause  in  the  same  Consolidated  General  Orders  contained  shall 
apply  to  the  Bules  of  this  Order. 

22.  This  Order  shall  come  into  operation  on  the  11th  day  of 
January,  1870. 
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i«TO  A,  2. 

Upon  motion,  &c.,  this  Court  doth  Order  that  the  said  A.  B.  do  pay 
to  the  eaid  [the  snm  of  £  ,  as  and  for]  his  costs  of  aud 

incident  to  this  application  and  this  Order,  and  further  that  the  said 
A.  B.,  for  default  in  payment  of  the  sum  of  £  mentioned  in  the 

said  Decree  [or,  Order]  of  the  day  of  ,18         ,  be  com- 

mitted to  prison  for  the  term  of  six  weeks  from  the  date  of  his  arrest, 
including  the  day  of  such  date,  unless  he  shall  sooner  pay  the  Sheriffs 
fees  for  the  execution  of  this  Order  and  the  costs  hereinbefore  directed 
to  be  paid  [or,  and  the  sum  of  £  hereinbefore  directed  to  be  paid 

for  costs],  and  the  sum  of  £  ,  paii  of  the  said  sum  of  £ 

And  it  is  Ordered  that  the  said  A.  B.  do  pay  ^aiaie  to  whom  or  to  what 
account  to  be  paid]  the  sum  of  £  ,  the  residue  of  the  said  sum  of 

£  9  by  equal  instalments  on  [state  times  of  jpayment].     And 

it  is  Ordered  that  any  Sheriff  or  officer  to  whom  an  office  copy  of  this 
Order  shall  be  delivered,  after  being  directed  to  him  by  the  Clerks  of 
Records  and  Writs,  do  take  the  said  A.  B.  for  the  purpose  aforesaid,  if 
he  be  found  within  his  bailiwick. 


B. 

A.  V.  B. 

[or.  In  the  Matter  of  .J 

I  certify  that  A.  B.,  now  in  the  Gaol  of  ,  upon  an  Order  of  the 

High  Court  of  Chanceiy,  dated  the  day  of  ,18        ,  made 

in  the  above  Cause  [or.  Matter]  until  payment  of  £  ,  has  paid 

the  said  sum,  together  with  the  [the  sum  of  £  for]  costs  mentioned 

in  the  said  Order,  and  SherifiTs  fees. 

Hathebley,  C. 

EOMILLY,  M.R, 

G.  M.  GiFFARD,  LJ. 

J.  Stuart,  V.C. 
R.  Malins,  V.C. 
AV.  M.  James,  V.C, 
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ORDEKS  IN  LUNACY.  i«7o 

Monday  J  the  10th  day  of  January,  1870. 

I,  William  Page  Babon  Hatherley,  Lord  High  Chancellor  of 
Great  Britain,  entrusted  by  virtue  of  Her  Majesty  the  Queen's 
Sign  Manual  with  the  care  and  commitment  of  the  custody  of  the 
persons  and  estates  of  persons  found  idiot,  lunatic,  or  of  unsound 
mind,  do,  with  the  advice  and  assistance  of  The  Bight  Honoura'ble 
Sir  Geohge  Mabkham  Gipfabd,  Lord  Justice  of  the  Court  of 
Appeal  in  Chancery,  also  being  entrusted  as  aforesaid,  and  by 
virtue,  and  in  exercise  of  the  powers  or  authorities  in  this  behalf 
vested  in  me  by  "The  Lunacy  Eegulation  Act,  1853,"  and  "The 
Courts  of  Justice  (Salaries  and  Funds)  Act,  1869,"  and  of  every 
other  power  or  authority  in  anywise  enabling  me  in  this  behalf^ 
Order  as  follows : — 

1.  The  29th  of  the  General  Orders  in  Lunacy,  dated  the  7th  day 
of  November,  1853,  is  hereby  discharged,  and  the  following  Orders 
shall  be  deemed  to  be  incorporated  with  the  said  General  Orders 
in  the  place  of  the  said  Order  hereby  discharged,  and  shall  be 
read  and  construed  as  part  of  such  Orders,  and  the  interpreta- 
tion clause  contained  in  such  Orders,  shall  be  applicable  to  these 
Orders. 

2.  The  Masters  in  Lunacy  may  from  time  to  time  in  such  cases 
as  they  may  think  fit,  certify  that  the  whole  or  any  part  of  the 
per-centage  payable  under  the  Lunacy  Begulation  Act,  1853,  is  to 
be  paid  out  of  cash  arising  from  dividends  of  the  Lunatic  that  may 
be  standing  to  the  credit  of  the  matter  of  any  lunacy,  either 
generally  or  to  any  particular  account,  and  when  any  such  certi- 
iicate  is  made,  the  amount  certified  thereby  shall  not  be  paid  by 
means  of  stamps,  but  shall  be  carried  over  and  transferred  in 
manner  hereinafter  directed. 
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1870  3.  In  eacii  of  the  divisioiis  of  the  Acoountant-G^ieiBl  s  Office 

there  shall  henceforth  be  kept  an  account^  intitaled,  '^  The  Paj- 
master-Geneial'a  Lunacy  Per-centage  Aoooont.'' 

4.  ^Vhen  any  snch  Certificate  as  hereinbefore  mentkxied  is  made, 
an  Office  Copy  of  sadi  Certificate  is  to  be  left  at  the  Office  <^  the 
Aceonntant-Oeneial,  and  the  AccoontantrGenenJ  is,  by  yirtne  of 
snch  certificate  when  so  left^  oot  of  such  cash  as  is  mentioned  in  the 
Second  of  these  Orders,  to  carry  over  the  amount  mentioned  in 
Mich  certificate  from  the  credit  of  the  accoont  in  snch  certificate  in 
that  behalf  mentioned  to  the  credit  of  the  Paymaster-Greneral's 
Lunacy  Per-centage  Acconnt,  in  that  dimion  of  his  Office  in  which 
the  accoont  is  kept,  to  the  credit  of  which  snch  cash  shall  be 
standing,  and  any  Orders  made  and  to  be  made  in  any  snch  matters 
respectively,  are  to  be  subject  to  this  Order,  and  to  be  acted  upon 
by  the  Accountant-General  accordingly. 

5.  As  soon  as  conveniently  may  be  after  the  31st  day  of  Januar}', 
the  30th  day  of  April,  the  31st  day  of  July,  and  the  3l8t  day  of 
October,  in  each  year,  upon  receiving  from  the  PaymasteivGeneral's 
Office  a  direction  to  the  Governor  and  Company  of  the  Bank  of 
England  to  credit  the  account  in  their  books  of  Her  Majesty's 
Paymaster-General  ''Cash  Account"  with  the  amount  of  cash 
standing  on  those  days  respectively  on  the  credit  of  the  said 
Account,  in  each  of  the  divisions  of  the  Accountant^General's 
Office,  intituled,  "The  Paymaster-Grenerars  Lunacy  Per-centage 
Account/'  the  Accountant-General  shall,  by  certificate  under  his 
hand,  direct  the  Governor  and  Company  of  the  said  Bank  to 
transfer  from  his  Account  the  amoimt  so  expressed  in  such  direc- 
tion to  such  cash  account  of  the  Paymaster-General  accordingly, 
and  such  certificate  of  the  Accountant-General  shall  be  a  good  and 
sufficient  authority  to  the  said  Bank  to  write  ofif  the  amount 
therein-mentioned  from  the  account  of  the  Accountant-General, 
and  to  carry  it  to  the  account  of  the  Paymaster-General  "  Cash 
Account'*  as  aforesaid,  without  any  further  Order  of  the  Court, 
and  upon  receiving 'from  the  said  Bank  a  certificate  that  such 
transfer  from  the  account  of  the  Accountant-General  to  the  account 
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of  the  Paymaster-Geneial  has  been  effected,  the  Accountant-        1870 
General  is  to  cause  the  amount  so  transferred  to  be  placed  to  the 
debit  of  the  proper  account  in  his  books. 

6.  These  Orders  shall  take  effect  from  the  11th  day  of  January, 
1870,  and  Order  2  shall  be  deemed  to  operate  as  from  the  1st  day 
of  October  last,  except  so  far  as  relates  to  such  per-centage  (if  any) 
as  may  since  that  day  have  been  paid  by  means  of  stamps. 

Hatherlet,  C. 

a,  M.  Gifpard,  L.J. 
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jATo       OBDEB  OF  COCBT. 

Mcmday,  ike  IQtk  da^  of  Jtanary,  ISTO. 

The  Bight  Hosoubable  Wiluax  Page  Babost  Hatherlet, 
Lord  High  Chancellor  of  Great  Britain,  Doth  hereby,  in  poisoancv 
and  execution  of  all  powers  and  authorities  enabling  him  in  that 
behalf.  Order  and  direct  in  manner  following : — 

1«  Ererj  Decree  or  Order  whereby  it  is  intended  to  provide  for 
payment  out  of  a  Fnnd  in  Court  of  any  duty  payable  to  the 
Berenue  under  the  Acts  relating  to  L^acy  or  Suooession  Duty, 
shall  direct  that  the  amount  of  such  Duty  shall  (upon  such  requisi- 
tion as  hereinafter  mentioned),  be  transferred  in  manner  herein- 
after provided,  to  the  Account  of  the  Public  Moneys  of  the  Beceiver 
General  of  Inland  Be  venue,  at  the  Bank  of  England. 

2.  When  any  Decree  or  Order  containing  any  such  direction  as 
last  aforesaid  shall  have  been  left  at  the  Office  of  the  Accountant- 
General,  for  the  purpose  of  having  such  direction  carried  into 
effect,  the  Accountant-General  upon  receiving  from  the  Commis- 
sioners of  Inland  Bevenue  a  requisition  shewing  the  amount  at 
which  such  duty  has  been  assessed,  and  requesting  the  transfer  there- 
of to  the  Bevenue,  shall  by  Certificate  under  his  hand  direct  the 
Cjovemor  and  Company  of  the  Bank  of  England  to  transfer  the 
amount  of  such  Duty  from  his  Account  to  the  Account  of  the  Public 
Moneys  of  the  Beceiver-Geueral  of  Inland  Bevenue  at  the  Bank  of 
England. 

8.  Such  Certificate  as  last  aforesaid  shall  be  a  sufficient  authority 
to  the  said  Bank  to  write  off  the  amount  therein  mentioned  from 
the  Account  of  the  Accountant-General,  and  to  place  it  to  the 
Account  of  the  Public  Moneys  of  the  Eeceiver-General  of  Inland 
Bevenue. 

4.  The  Accountant-General,  upon  receiving  from  the  said  Bank 
a  Certificate  that  such  transfer  as  aforesaid  from  his  Account  to 
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the  Account  of  the  Public  Moneys  of  the  Eeceiver-General  of       1870 
Inland  Revenue  has   been  efTected,  shall  cause  the  amount  so 
transferred  to  be  placed  to  the  debit  of  the  proper  Account  in  his 
Books. 

5.  This  Order  shall  be  read  and  construed  as  part  of  the  Conso- 
lidated General  Orders  of  the  Court,  and  the  Interpretation  Clause 
in  those  orders  contained  shall  apply  to  this  Order. 

6.  This  Order  shall  come  into  operation  on  the  11th  day  of  this 
present  month  of  January,  1870. 

Hatherley,  C. 
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1870       ORDER  OP  COURT. 

Monday^  the  Xlth  day  cf  January^  1870. 

Thb  Right  Hokoubable  William  Page  Babon  Hatheblet, 
Lord  High  Chancellor  of  Great  Britain,  by  and  with  the  advice, 
consent,  and  assistance  of  The  Right  Honourable  John,  Lord 
RoiiiLLT,  Master  of  the  Rolls,  The  Right  Honourable  the  Lord 
Justice,  Sib  Geobge  Mabkham:  Giffabd,  The  Honourable  the 
Vice-Chancellor,  Sib  John  Stuabt,  The  Honourable  the  Vice- 
Chancellor,  Sib  Richabd  Malins,  and  The  Honourable  the  Vice- 
Chancellor,  Sib  William  Milboubne  James,  Doth  hereby,  in 
exercise  of  the  power  given  to  him  by  ''  The  Courts  of  Justice 
(Salaries  and  Funds)  Act,  1869,"  and  of  all  other  powers  and 
authorities  enabling  him  in  that  behalf,  Order  and  direct  in 
manner  following : — 

1.  Rule  8  of  the  39th  of  the  Consolidated  General  Orders,  and 
the  8th  of  the  General  Orders  of  the  25th  day  of  October,  1852, 
are  hereby  abrogated,  and  the  following  Rules  shall  be  deemed  to 
be  incorporated  with  the  said  Consolidated  Orders,  in  the  place  of 
the  said  Rule,  and  shall  be  read  as  part  of  such  Orders,  and  the 
interpretation  clause  in  such  Orders  contained  shall  apply  to  these 
Rules. 

2.  Where  costs  are  directed  to  be  paid  out  of  a  fund  in  Court, 
the  fees  of  taxation  shall  not  be  payable  by  means  of  stamps,  but 
shall  be  carried  over  and  transferred  in  manner  hereinafter  pro- 
vided, and  to  that  intent  the  Taxing  Master  shall  in  such  cases 
certify  the  amount  of  such  fees. 

3.  In  each  of  the  divisions  of  the  Accountant-GeneraVs  Office 
an  account  shall  from  henceforth  be  kept,  intituled  "The  Pay- 
master-General's Fees  of  Taxation  Account  ;'*  and  when  any  such 
Certificate,  as  is  mentioned  in  the  preceding  Rule,  is  left  at  the 
Office  of  the  Accountant-General,  to  be  acted  on,  the  amount  of 
Fees  certified  thereby  shall  be  carried  over  from  the  Fund  out  of 
which  the  costs  are  directed  to  be  paid  to  the  last-mentioned 
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AccooBt  in  that  division  of  the  Accountaut-Generars  Office  in       1870 
which  the  Account,  to  the  credit  of  which  such  Fund  shall  be 
standing,  is  kept. 

4.  As  soon  as  conyeniently  may  be  after  the  31st  day  of  January^ 
the  30th  day  of  April,  the  31st  day  of  July,  and  the  31st  day  of 
October  in  each  year,  upon  receiving  from  the  Paymaster-General's 
0£Sce  a  direction  to  the  Goyemor  and  Company  of  the  Bank  of 
England  to  credit  the  Account  in  their  Books  of  Her  Majesty's 
Paymaster-General  ''Cash  Account,"  with  the  amount  of  cash 
standing  on  those  days  respectively  on  the  credit  of  the  said 
Account  in  each  of  the  divisions  of  the  Accountant-General's 
Office,  intituled  "The  Paymaster- General's  Fees  of  Taxation 
Account,"  the  Accountant-General  shall,  by  certificate  under  his 
hand,  direct  the  Governor  and  Company  of  the  said  Bank  .to 
transfer  from  his  Account  the  amount  so  expressed  in  such  direc- 
tion to  such  Cash  Account  of  the  Paymaster-General  accordingly, 
and  such  Certificate  of  the  Accountant-General  shall  be  a  good 
and  sufficient  authority  to  the  said  Bank  to  wi'ite  off  the  amount 
therein  mentioned  from  the  Account  of  the  Acoountant-General, 
and  tx>  place  it  to  the  Account  of  the  Paymaster-General ''  Cash 
Account "  as  aforesaid,  without  any  further  Order  of  this  Court, 
and  upon  receiving  from  the  said  Bank  a  Certificate  that  such 
transfer  from  the  Account  of  the  Accountant-Greneral  to  the 
Account  of  the  Paymaster-General  has  been  effected,  the  Account- 
ant-General  is  to  cause  the  amounts  so  transferred  to  be  placed  to 
the  debit  of  the  proper  Account  in  his  Books. 

5.  This  Order  shall  come  into  operation  on  the  21st  day  of 
January,  1870,  and  Bule  2  shall  be  deemed  to  take  effect  as  from 
the  1st  day  of  October  last,  except  as  regards  such  Fees  of  Taxa- 
tion (if  any)  as  may  have  been  paid  by  means  of  stamps  since  that 

day. 

Hatherley,  C. 

EOMILLT,  M.R. 

G.  M,  GlFFARD,  L.J. 

J.  Stuart,  V.C. 
E.  Malins,  V.C. 
W.  M,  James,  V.C, 


Cjbancets  ^ptal  Cashes 

(Ltchding  Bankruptcy  and  Lunacy  Gates) 


BEFORE 


THE  LORD  CHANCELLOR 


AND  THE 


COURT  OF  APPEAL  IN  CHANCERY. 


Ex  parte  YATES.  L.  0. 

1809 


Patent — Similar  Invention — Practice — Reference  to  Law  Officer, 

Nov,3;lJee,S. 

Where  the  se  iling  of  a  j  atent  is  objected  to  on  the  ground  that  the  in-         ""^ 
vention  is  a'ooloarablo  imitation  of  one  which  is  the  subject  of  an  cxistin 
patent,  a  reference  will  bo  made  to  the  Law  Officer  whether,  having  regard  to 
the  prior  patent,  the  seal  ought  to  be  affixed  to  the  patent  as  applied  for. 

\/N  the  5th  of  April,  1869,  one  Fletcher  applied  for  a  patent  for 
an  improvement  in  furnaces,  and  his  patent  was  sealed  on  the  2nd 
of  October.  On  the  2nd  of  June  Tatea  applied  for  a  patent  for  an 
invention  having  the  same  object,  and  obtained  provisional  pro- 
tection, which  was  daly  advertised.  On  the  2nd  of  July  Yates 
gave  notice  of  bis  intention  to  proceed,  and  on  the  25th  of  August 
a  warrant  was  made  for'  the  great  seal  to  be  affixed  to  his  patent. 
Fletcher  then  gave  notice  of  objection  to  the  sealing  of  Yates's 
patent,  on  the  ground  that  the  alleged  invention  was  not  new,  and 
was  a  mere  evasion  or  colourable  imitation  of  the  invention  for 
which  Fletcher  had  a  patent.  Yates  now  applied  to  have  the  seal 
affixed  to  his  patent 

Mr.  Macrory,  in  support  of  the  application^ 

Vol.  Y.  B  1 
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L.  C.  Mr.  T.  Aden  opposed,  andsaid  that  where  there  was  an  objectioD 

1069        the  practice  was  to  refer  the  question  to  the  Law  Officer:  Exfarle 
JtJx  parte     Bates  and  Beigate  (1). 

<^  lUj.  Ifo^of^r,  in  reply,  said  that  the  Law  Officer  woiild  not  g^ 

the  question  at  this  stage  of  the  proceedings,  and  conld  not  decide 
it  unless  the  two  inventions  were  identicaL  There  was  no  alle* 
gation  of  any  fiand  by  Yaies^  and  Fldcher  might  have  seen,  from 
the  notice  of  the  patent  in  the  GhueUe^  that  snch  a  patent  had 
been  applied  for,  and  he  should  have  objected  before  the  Law 
Officer.     It  was  now  too  late :  In  re  MUeheWs  Patent  (2). 

Lord  Hatherlet,  L.C.,  said,  that  if  the  opposition  was  utterly 
frivolous  he  would  dispose  of  the  application  at  once ;  but  in  a 
case  like  this,  where  one  patent  had  been  actually  sealed,  and 
another  was  applied  for,  the  matter  could  not  be  so  disposed  of. 
Whatever  might  have  been  said  as  to  any  particular  case,  his 
Lordship  could  not  see  that  the  mere  application  for  a  patent  was- 
sufficient  to  put  every  other  patentee  on  his  guard,  and  compel 
him  to  move  at  once  before  the  Law  Officer.  There  was  great 
inconvenience  in  having  two  patents  for  the  same  invention  in 
existence  at  the  same  time,  both  to  the  patentees  and  to  the  pubUc 
This  Petition  must  stand  over,  and  it  must  be  referred  to  the  Law 
Officer  to  say  whether,  having  regard  to  the  prior  patent,  the 
present  application  ought  to  be  granted.  As  to  the  costs  of  the 
reference,  they  would  probably  be  borne  by  the  party  who  was 
proved  to  be  in  the  wrong. 


Dec.  8.     The  Law  Officer  having  reported  against  the  application,, 
the  Petition  was  dismissed  with  costs. 

Solicitors :  Mr.  Bristow  Hunt ;  Mr.  Wynne. 

(1)  Law  Rep.  4  Ch.  577.  (2)  Law  Rep.  2  Ch.  343. 
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EUSHBROOK  v.  L AWEENCE.  L.  c. 

1869 


Mortgagor — Agretmeni — BedempHon, 

Where  a  mortgagor  had  executed  an  agreement  to  deliver  up  possession  of 
the  mortgaged  property,  and  to  release  all  his  interest  to  the  mortgagee,  and 
the  agreement  was  not  acted  upon  for  twelve  years,  when  the  property  was 
sold: — 

EM,  that  under  the  circumstances  the  mortgagor  was  entitled  to  the 
surplus  of  the  purchase-money. 

Decree  of  the  Master  of  the  Kolls  afiBrmed. 

iHTS  was  a  suit  by  a  mortgagor  against  a  mortgagee  for  an 
account  of  the  proceeds  of  the  sale  of  the  mortgaged  property. 
The  mortgagee,  in  opposition  to  the  claim,  contended  that  the 
equity  of  redemption  had  been  released  to  him. 

The  Master  of  the  BoUs  made  a  decree  for  an  account,  as  re- 
ported (1),  where  the  facts  are  fully  stated. 

The  Defendant  appealed. 

Sir  JB.  BaffffdBay,  Q.C.,  and  Mr.  O.  N.  Colt,  for  the  Appellant. 

Mr.  Soufhffate,  Q.C.,  and  Mr.  Bighy,  for  the  Plaintiff,  were  not 
caUed  upon. 

Lord  Hathebley,  L.G.,  said  that  the  Defendant  had  remained 
a  mortgagee  throughout,  and  bad  sold  the  property  as  a  mortgagee. 
The  agreement  which  had  been  relied  upon  by  the  Defendant 
only  related  to  giving  up  possession,  and  to  joining  in  any  convey- 
ance on  a  sale,  and  was  not  a  release  of  the  equity  of  redemption ; 
if  any  other  construction  was  put  upon  that  document  there  would 
be  great  difficulty  in  supporting  it  under  the  circumstances.  In 
tadf  it  had  never  been  acted  upon  for  twelve  years.  Now,  there 
had  been  a  sale,  and  the  Plaintiff  was  entitled  to  any  surplus. 
The  appeal  must  be  dismissed  with  costs. 

Solicitors :  Messrs.  Stanford  dt  Anderson ;  Messrs.  Kingsford  db 
Dortnan, 

(1)  Law  Bep.  8  Eq.  25. 

B2  1 
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L.  c.  LAING  V.  REED. 

and  L.  J.  G. 

Building  Societies  Act  (6  &7  Wm.  4,  c.  ^y-Legdlity  ff  Btde^Power  to 

borrow. 


1809 
Nob.  4. 


A  rale  empowering  the  tnistees  of  a  building  society  to  borrow  a  limited 
amoant  of  money  for  the  purposes  of  the'  society  is  not  illegal  tinder  the 
Building  Societies  Act. 

The  certi6cate  of  the  Barrister  appointed  to  certify  rules  under  the  Building 
Societies  Act  is  not  conclusive  as  to  the  l^ality  of  a  rule. 

1  HE  bill  in  this  case  was  filed  by  7.  fll  Lainff,  on  behalf  of  him- 
self and  all  other  the  shareholdeis  of  the  Northern  Counties  Per- 
jnanent  Benefit  Building  Society,  except  such  of  the  said  shareholders 
as  were  Defendants,  against  the  three  tnistees  of  the  society,  and 
stated  as  follows : — That  on  the  6th  of  January,  1851,  the  society 
was  established  at  Neweastieon-Tyne  as  a  benefit  building  society, 
under  the  provisions  of  the  Act,  6  &  7  WilL  4,  c.  32 :  That  rules 
for  carrying  into  effect  the  objects  of  the  society  were  made  and 
certified  by  the  Barrister-at-law  appointed  to  certify  rules  of 
savings  banks,  and  contained  the  following  articles : — 

'*  I.  That  its  object  is  for  raising,  by  the  weekly  contributions  of 
the  members,  a  stock  or  fund,  to  enable  eaCh  of  them  to  erect  or 
purchase  a  dwelling-house,  or  dwelling-houses,  or  other  real  or 
leasehold  property." 

**  XVIII.  That  the  trustees  for  the  time  being  may  from  time 
to  time,  as  occasion  shall  require,  borrow  and  take  up  at  interest 
any  sum  of  money  from  any  banker  with  whom  the  funds  of  this 
society  shall  be  deposited,  or  from  any  other  person,  to  procure 
which  the  trustees  may  give  their  own  personal  Security,  and  they 
shall  be  indemnified  out  of  the  first  funds  of  this  society  which 
shall  be  received." 

"  That  the  total  sum  of  money  to  be  borrowed  under  this  rule 
shall  not  at  any  one  time  exceed  two-thirds  of  the  amount  for  the 
time  being  secured  by  the  mortgages  to  the  society,  including  the 
mortgage  or  mortgages  for  which  such  advance  or  advances  may  be 
required." 

That  the  Plaintiff,  on  the  16th  of  January,  1869,  became  a 
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member  of  tlie  society,  and  was  the  holder  of  one  share  therein :        L.  0. 
That  the  Defendants  had  from  time  to  time,  under  the  alleged 

lo69 


Latxg 

V. 


authority  of  the  18th  rule,  borrowed  sums  of  money  amounting 

to  £66»362y  and  had  secured  the  repayment  of  the  sums  so  bor- 

rowed  by  giving  to  the  lenders  promissory  notes  carrying  interest       ^^* 

at  5  per  cent,  per  annum :     That  the  18th  rule  of  the  society 

was  illegal  and  inyalid,  and  that  the  borrowing  money  on  behalf 

of  the  society  was  beyond  the  powers  of  and  a  breach  of  trust  on 

the  part  of  the  Defendants  as  trustees :  That  payment  of  interest 

as  aforesaid  was  a  misappropriation  of  the  funds  of  the  society, 

and  a  breach  of  trust,  for  which  the  Defendants  were  liable.    And 

the  bill  prayed  a  declaration  that  the  18th  rule  of  the  society 

was  absolutely  illegal  and  invalid,  and  that  the  Defendants  might 

be  restrained  from  borrowing  any  money  on  behalf  of  the  society, 

and  from  paying  out  of  the  assets  of  the  society  any  interest  on 

money  already  borrowed. 

To  this  bill  the  Defendants  demurred.  The  Vice-Chancellor 
Maiins,  before  whom  the  demurrer  came,  appeared  to  be  of  opinion 
that  the  rule  in  question  was  illegal,  but  he  thought  that  the  ques- 
tion ought  to  be  decided  at  the  hearing  of  the  cause,  and  over-ruled 
the  demurrer. 

The  Defendants  appealed.  It  was  stated  at  the  Bar  that  a 
similar  rule  was  at  one  time  very  generally  inserted  in  the  rules 
of  building  societies,  and  allpwed  by  the  Barrister  appointed  to 
certify,  but  in  1857  the  Barrister  appointed  to  certify  had  been 
advised  that  such  a  rule  .was  contrary  to  the  Building  Societies 
Ad,  and  since  that  time  he  had  refused  to  certify  that  such  a  rule 
was  in  conformity  to  law,  so  as  to  make  the  rule  binding,  as  required 
by  the  Acts  6  &  7  Will.  4,  c.  32,  and  4  &  5  WUL  4,  c.  40. 

Sir  Baunddl  Palmer,  Q.C.,  and  Mr.  ChiUy  (Mr.OAame,  Q.C., 
with  them),  for  the  Defendants,  the  Appellants : — 

It  is  admitted  that  there  is  nothing  in  the  Act  expressly  prohi* 
biting  a  building  society  from  borrowing  money,  and  why  should 
such  a  provision  be  imported.  There  is  nothing  wrong  or  illegal 
in  borrowing,  and  it  is  clearly  conducive  to  the  benefit  of  the 
society  that  they  should  have  power  to  do  so.  Mullock  v.  Jenkins  (1) 

(1)  14  Beav.  628. 
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and  U  J.  G. 

I8C9 


L.  q.  _  shews  the  principles  on  which  the  Conrt  will  decide  as  to  what  is 
repugnant  to  the  Act.  The  question  in  ArmUoffe  v.  Walker  (I) 
was  quite  different.  As  to  the  certificate  of  the  Barrister,  we  do 
^^^^Q  not  contend  that  it  would  render  yalid  anything  absolutely  illegal 
Rekd.  or  forbidden  by  the  Act,  but  in  a  matter  of  regulation  like  this, 
or  where  there  is  any  doubt,  it  will  be  condusiye:  Dewhurd 
▼.  Clarksan  (2).  Eyen  if  the  role  was  held  to  be  illegal  and  con- 
trary to  the  statute,  the  only  result  would  be  that  this  society 
would  not  be  a  benefit  building  society  under  the  Act 

Mr.  Glasse,  Q.C.,  and  Mr.  HadingSy  for  the  bill : — 

The  objects  of  building  societies,  as  defined  by  the  Act^  are  to 
make  a  profit  by  raising  money  from  the  membera  and  lending  it, 
not  by  borrowing,  which  will  destroy  one  source  of  profit ;  for  where 
there  is  a  limited  sum,  competition  amongst  the  members  for  the 
advances  will  give  an  increased  profit,  but  when  they  know  the  sum 
may  be  increased  without  limit  there  will  be  no  competition,  and, 
moreover,  the  interest  which  must  be  paid  for  the  money  borrowed 
will  be  ^  loss  to  the  funds  of  the  society.  In  re  Kent  Benefit  BuUding 
Society  (3),  and  Dobinsonr.  Hawks  (4),  shew  how  strictly  the  Acts 
have  been  interpreted  We  do  not  say  that  this  rule  is  contrary  to 
the  general  law,  but  it  is  repugnant  to  this  particular  Act,  though 
borrowing  may  not  be  expressly  prohibited  by  the  Act  Whether 
it  is  for.  the  benefit  of  the  society  is  not  the  question,  but  whether 
it  is  not  repugnant  to  the  Act  under  which  the  society  is  formed. 

Lord  Hatherlet,  L.C. : — 

We  think  that  the  demurrer  in  this  case  ought  to  have  been 
allowed ;  and  we  feel  it  to  be  a  matter  of  satisfaction  that  the  learned 
Judge  before  whom  the  case  originally  came  has  not,  in  fact,  pro- 
nounced any  decided  opinion  upon  the  point  which  we  are  about  to 
determine,  namely,  whether  or  not  the  rule  in  question  and,  of 
course,  the  proceedings  under  that  rule,  are  in  conformity  with  the 
Act  of  Parliament  by  which  this  society  is  constituted.  The  learned 
Judge  has  rather  reserved  his  opinion  upon  that  point  as  being 
doubtful,  and  has  preferred  the  course  of  allowing  the  suit  to  pro- 

(1)  2  K.  &  J.  211.  (3)  1  Dr.  &  Sm.  417. 

(2)  3  E.  &  B.  194.  (4)  16  Sim.  407. 
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•ceed,  so  that  an  answer  might  be  put  in,  and  that  he  mis;ht  be       L.  c. 

mare  acquainted  with  all  the  facts  of  the  case.     But  this  bill  has  ^  * 

been  filed  for  the  express  purpose  of  obtaining  the  judgment  of  the 

CSourt  upon  the  point  of  law ;  the  circumstances  appear  to  be  fairly 

and  properly  stated  with  a  view  to  obtain  the  decision  of  the  Court       ^bxd» 

upon  the  subject,  and  we  see  no  need  for  reserving  our  judgment 

imtil  the  hearing. 

What  the  bill  complains  of  is  this :  That  the  Defendants,  being  a 
building  society  bound,  of  course,  by  the  terms  of  the  Act  of  Par- 
liament which  constitutes  such  societies,  have  made  a  rule  that 
money  may  be  borrowed  by  the  trustees  of  the  society,  and  that 
this  money  may  be  dealt  with  as  part  of  the  funds  of  the  society, 
and  may  be  applied  in  making  advances  to  those  who  are  desirous 
of  having  advances  according  to  the  rules  of  the  society.  And  the 
bill  charges  that  this  power  of  borrowing  is  a  power  inconsistent 
with  the  scope  and  purview  of  tlie  Act  of  Parliament  regulating 
building  societies,  though  it  may  not  be  prohibited  by  the  express 
laugnage  of  the  Act. 

The  bill  expressly  avers  that  the  moneys  so  borrowed  have  been 
applied  to  the  purposes  of  the  society,  and  does  not  aver  that  there 
has  been  any  excess  in  the  exercise  of  the  power  conferred,  only 
averring  that  the  power  is  not  legitimate. 

In  support  of  the  validity  of  the  rule  two  arguments  have  been 
urged  by  the  Appellants.  First,  that  the  rule  itself  is  not  vUrd 
vireSy  regard  being  had  to  the  Act ;  and,  secondly,  that  if  there  be  a 
<loubt  upon  that  subject — for  so  I  understand  the  argument,  and  it 
can  hardly  be  put  higher — the  certificate  of  the  Barrister  should  be 
taken  by  us  as  conclusive. 

We  cannot  adopt  as  possible,  in  the  particular  case  before  us, 
any  view  of  the  certificate  of  the  Barrister  which  would  render  it 
ixmdusive.  It  could  not  be  contended,  and  it  hardly  was  contended, 
that  if  the  matter  was  plainly  utUra  vires,  any  certificate  of  the 
Barrister  could  prevent  the  Court  from  interfering  so  aa  to  prevent 
an  abuse  of  power  on  the  part  of  persons  who  have  certain  privi- 
leges conferred  on  them  by  Parliament.  If  there  were  such  an  abuse 
of  power  the  certificate  of  the  Barrister  would  have  no  effect  what- 
ever. The  words  which  render  him  competent  to  decide  upon  the 
legality  of  the  instruments  submitted  to  him,  clearly  do  not  apply 
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L.  G.       to  such  a  case  as  that  before  us.     They  probably  apply  to  regula- 
tions affecting  the  engagements  between  the  members  themselves ; 
v^v^       suchy  for  instance,  as  in  what  cases  the  majority  might  bind  the- 
^^^^®       minority.     But  if  the  law  prohibited  the  raising  of  these  sum& 
Beid.       of  money,  I  apprehend  that  no  certificate  of  the  Barrister  could 
avail. 

Then  comes  the  second  question,  whether  the  Act  of  Parliament 
does,  in  fact,  forbid  any  such  arrangement  as  has  been  made.  If  the 
rule  had  authorized  the  trustees  to  raise  an  unlimited  sum  of  money 
wholly  regardless  of  the  contributions  which  might  be  made  by  ita 

« 

members,  that,  no  doubt,  would  be  contrary  to  the  intent  and  scope 
of  the  Act  The  Act  states  that  the  moneys  shall  be  raised,  first,, 
by  weekly  contributions  of  the  members ;  secondly,  by  fines ;  and» 
thirdly,  by  the  payments  of  those  who  are  desirous  of  acquiring 
land.  If  there  is  only  a  small  amount  of  money  in  hand,  and  there 
are  several  persons  desirous  of  having  an  advance,  they  may  be  dis* 
posed  to  pay  a  high  rate  of  interest,  or  pay  something  down  in  the 
shape  of  bonus ;  and  that,  of  course,  would  fall  into,  and  form  part 
of,  the  society's  funds. 

Then  comes,  the  question,  the  society  having  these  funds,  are 
they  or  are  they  not  to  be  allowed  to  manage  them  in  such  a 
way  as  they  may  think  best  and  most  conducive  to  their  own 
interest.  If  we  consider  the  question  of  investing  instead  of  bor- 
rowing, there  is  nothing  in  the  Act  of  Parliament  expressly  relating 
to  investing;  but  it  is  clear  that  they  may  invest,  because  there  is  a 
prohibition  against  investing  in  savings  banks,  and  that  is  just  one 
of  the  things,  as  I  apprehend,  which  are  left  to  them  to  frame  rules 
about,  and  the  Barrister  is  to  certify  as  to  whether  the  rules  that 
they  make  with  regard  to  investment  are  reasonable  and  proper. 
Then,  if  they  have  power  to  invest,  and  have  invested  their  money, 
it  might  be  injurious  and  inconvenient  for  the  society  to  dispose 
of  those  investments  just  at  the  time  when  members  required  ad- 
vances. Their  investments  might  be  in  the  funds,  and  the  funds 
might  be  so  low  as  to  make  it  inexpedient  to  sell  out  at  that  time, 
and  the  natural  course  would  be  to  procure  the  money  elsewhere. 
For  at  that  time  they  would  probably  obtain  a  high  rate  of  interest, 
not  being  bound  by  the  usury  lawst,  whilst  they  would  not  pay 
more  than  6  per  cent,  for  what  they  might  borrow. 
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To  say  that  this  rule  is  iDJurious  to  the  society  is  nothing  to        L.  G. 
the  purpose,  when  the  society  frames  its  own  rules.    They  are  the  *^"     •   •    • 
best  judges  of  that.     The  whole  body  frames  the  rules,  and  each        «^y^ 
man  judges  for  himself,  and  the  rules  are  carried  by  a  majority,       Laing 
and  are  submitted  to  the  Barrister.     They  consider  it  most  advan-       Bfxo, 
tageous  to  deal  with  the  funds  by  investing  on  the  one  hand,  and 
borrowing  on  the  other,  provided  always  that   the  borrowing  is 
only  to  be  exercised  to  the  extent  originally  contemplated  in  the 
formation  of  the  society,  namely,  two-thirds  of  the  amount  that 
may  be  outstanding  upon  mortgages,  which  mortgages  are  granted 
under  the  provisions  of  the  Act. 

If  an  advance  were  wanted  when  they  hud  not  money  in  hand, 
might  they  not  obtain  the  sum  required  by  overdrawing  their 
account  at  the  bankers  ?  Would  anybody  say  that  that  would  be 
an  irregular  course,  provided  always  that  the  borrowing  did  not 
exceed  the  proper  amount  ?  It  seems  to  me,  therefore,  that  if  the 
Vice-Chancellor  had  given  his  mind  fully  to  the  construction  of  the 
Act,  he  would,  in  all  probability,  have  come  to  the  same  conclusion 
as  ourselves,  namely,  that  the  rule  complained  of  is  not  in  itself  in 
excess  of  the  power,  and  that  there  is  nothing  in  the  bill.before  us — 
which  appears  to  represent  all  the  facts  required  for  the  purpose  of 
obtaining  the  decision  of  the  Court — which  can  raise  any  reasonable 
ground  for  relief  against  the  Defendants.  Upon  the  point  of  law 
our  decision  is  adverse  to  the  PlaintifiT,  and  we  think  that  the 
demurrer  ought  to  be  allowed,  and  the  usual  consequences  follow. 
There  will  be  no  costs  of  the  appeal. 

Sir  G.  M.  Giffard,  L.J. : — 

I  think  this  is  a  case  which  clearly  ought  to  be  decided  on  de- 
murrer, and  for  this  reason,  that  the  whole  case  in  the  bill  raises 
one  simple  question,  as  to  the  effect  of  a  particular  rule.  There  is 
no  allegation  in  the  bill  that  the  money  borrowed  exceeds  the 
amount  which  might  be  raised- under  the  rules,  nor  is  there  any 
allegation  that  the  amount  has  been  raised  otherwise  than  for  the 
purposes  of  the  society.  I  quite  agree  with  the  yice-Chancellor 
that  the  certificate  is  not  conclusive  where  the  rule  is  either  con- 
trary to  the  general  law,  or  repugnant  to  the  express  provisions  of 
the  Act ;  and  I  take  it  tliat  the  rule  would  be  repugnant  to  the 
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L.  C^  ^    express  provisions  of  the  Act  if  it  Iiad  been  a  rule  which  had  made 

the  society  a  thing  different  from  that  which  is  specified  in  the  Act 

and  meant  by  the  Act ;  if,  for  instance,  it  had  made  the  society  an 

^^"^       insurance  society,  or  a  discount  society,  or  a  bank,  then  I  think  it 

Beed.       would  be  repugnant  to  the  Act,  and  the  certificate  would  not  be 

conclusive. 

But  what  we  really  have  to  inquire  on  the  present  occasion  is 
this :  First  of  all,  is  there  any  special  provision  in  the  Act  for- 
bidding this  borrowing  ?  The  answer  is,  no,  there  is  no  such  provi- 
sion. Then,  secondly,  does  this  rule  merely  provide  a  method  of 
conducting  business  ?  or  is  it  a  rule  making  the  society  a  thing 
different  from  a  benefit  building  society?  In  my  opinion,  it  is  not 
a  rule  making  the  society  a  thing  different  from  a  benefit  building 
society,  but  it  is  merely  a  rule  laying  down  a  mode  of  conducting 
the  business  of  the  society  which  the  members  have  thought  fit. 
That  being  so,  I  think  the  demurrer  should  be  allowed. 

Solicitor  for  the  Plaintiff:  Mr.  J.  Tucker. 

Solicitors  for  the  Defendants :  Messrs.  Shum  dt  Grossman. 
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Kov.  3, 


In  re  HEYFORD  COMPANY.  L.  j.  G. 

PELL'S  CASE.  ^^^ 

Company — Subscriber  of  Memorandum — Allotment  of  paid-up  Shares. 

P.  sabscribed  the  memorandum  of  association  of  a  company  for  1350 
shares.  By  the  articles  it  was  stated  that  the  company  would  issue  1500 
shares  to  P.,  which  were  to  be  credited  as  fully  paid-up  shares,  and  that  P. 
would  accept  them  as  the  purchase-money  of  the  good  will  and  stock  in 
trade  of  a  business  which  P.  had  sold  to  the  company.  1350  fully  paid-up  shares 
were  allotted  to  P.,  and  150  to  his  nominees.  No  money  was  paid  for  the 
shares.    The  company  was  afterwards  wound  up  :— 

Beld  (reversing  the  decision  of  the  Master  of  the  Bolls),  that  P.  was  not 
liable  as  a  contributory. 

1 TTTS  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls 
made  in  the  winding-np  of  the  Heyford  Company^  Limited,  The 
<»se  is  reported  (1).  The  company  was  registered  in  August,  1865. 
George  PeU  signed  the  memorandum  of  association  as  a  subscriber 
for  1350  shares  of  £20  each. 

In  clause  86  of  the  articles  of  association  a  certain  agreement 
was  set  forth  which  was  thereby  ratified  and  declared  to  be  binding 
on  the  company,  by  which  PeU  agreed  to  sell  to  the  company  the 
good  will  and  stock  in  trade  of  a  certain  business  carried  on  by 
hhn,  and  it  was  agreed  that  as  part  of  the  consideration  to  be  paid 
to  PeU  by  the  company,  the  company  were  to  issue  to  PeU,  or  his 
nominees,  1500  shares  of  the  nominal  value  of  £20  each,  which 
shares  should  be  credited  in  the  books  of  the  company  as  fully 
paid  up,  and  that  PeiU  would  accept  the  same  in  part  payment  of 
the  purchase  or  consideration  money  for  his  interest  in  the  premises 
sold  to  the  company. 

150  paid-up  shares  were  accordingly  allotted  in  the  names  of  PelTs 
nominees,  and  1350  in  his  own  name. 

On  the  21st  of  December,  1866,  the  company  was  ordered  to  be 
wound  up. 

The  books  of  the  company  shewed  no  payment  for  the  shares 
standing  in  PelTs  name,  and  no  other  shares  were  allotted  to  him 

(1)  Law  Kep.  8  Eq.  222. 
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L.  J.  G.     except  the  shares  mentioned  in  the   articles.    Under  these  cir- 
1869       cumstances  the  Master  of  the  Bolls  held  that  Pell  was  liable  as 
Pell's  Cabb.  ^  contributory,  but  was  entitled  to  be  allowed  the  value  of  any 
"~"       property  handed  over  by  him  to  the  company ;  and  accordingly 
made  an  order  placing  PeU  on  the  list  of  contributories,  but  direct- 
ing an  inquiry  as  to  the  value  of  the  property  handed  over  by  him. 
From  this  decision  Pell  appealed. 

Mr.  WestlaJce,  for  the  Appellant : — 

This  case  is  not  distinguishable  from  Drummond's  Case  (1).  The 
articles  of  association  adopted  the  agreement.  The  other  share- 
holders and  the  public  generally  had  notice  that  the  1350  shares  for 
which  the  Appellant  subscribed  were  part  of  the  1500  shares  which 
he  was  to  .receive  under  the  agreement.  In  MigoUHs  Case  (2) 
a  long  interval  elapsed  between  the  signing  of  the  memorandum 
and  the  allotment  of  the  shares.  The  effect  of  the  inquiry  directed 
by  the  Master  of  the  Bolls  would  be  to  call  in  question  the  agree- 
ment, which  has  been  confirmed  and  acted  on,  and  is  binding  upon 
the  creditors  as  well  as  on  the  shareholders. 

Mr.  Boxburgh,  Q.C.,  for  the  official  liquidator : — 

There  is  nothing  in  the  memorandum  to  shew  any  connection 
between  the  1500  shares  mentioned  in  the  agreement  and  the  1350 
for  which  PeU  subscribed.  If  PeU  had  claimed  the  1350  for  which 
ho  had  subscribed,  as  well  as  the  1500  paid-up  shares  to  which  he 
was  entitled  under  the  agreement,  how  could  the  directors  have 
refused  to  allot  them  ?  And  if  he  could  have  insisted  on  1350 
ordinary  shares  being  allotted  to  him,  it  follows,  by  the  same  reason- 
ing, that  he  was  bound  to  take  them.  In  Drummond's  Case  the 
agreement  was  stated  in  the  prospectus,  so  that  the  public  could 
not  have  been  misled.  MigoUtB  Case  and  Baron  de  BeviUe's  Case  (3) 
are  in  point  With  respect  to  the  inquiry  directed  by  the  Master 
of  the  Bolls,  the  result  will  only  be  important  in  regulating  the 
equities  between  the  shareholders :  for  a  contributory  can  have  no 
set-oif  as  against  tlie  creditors. 

(1)  Law  Rep.  4  Ch.  772.  (2)  Law  Bep.  4  Eq.  238. 

(3)  Law  Bep.  7  Eq.  11. 


VOL.  VJ  CHANCERY  APPEALS.  13 

Sir  G.  M.  Giffabd,  KJ.,  after  shortly  referring  to  the  facts     L.  j.  G. 
above  stated,  continued  : —  1869 

I  agree  with  the  Master  of  the  Bolls  that  the  shares  issued  by  Pedl's  Oase. 
the  company  to  PeU  must  be  taken  to  have  been  issued  in  respect 
of  their  obligation  under  the  agreement.  But  the  Master  of  the 
BoUs  directed  an  inquiry  as  to  the  value  of  the  property  handed 
over  by  him  under  the  agreement,  and  declared  the  Appellant 
entitled  to  be  allowed  only  the  amount  of  that  value.  Now  that 
agreement  has  not  been  impeached  by  any  evidence  or  otherwise. 
The  Court  has,  therefore,  no  grounds  for  going  behind  that  agree- 
ment. I  must,  consequently,  take  it  that  iu  this  case,  as  in  Drum- 
mond^s  Case  (1),  the  subscriber  agreed  to  take  1350  shares,  and 
that  he  paid  for  them  in  mooey's  worth.  I  think,  therefore,  he 
must  be  struck  off  the  list  of  contributories. 

Solicitors  for  the  AppeUant :  Messrs.  Elmdie,  Forsyth,  &  Sedg- 
wick. 
Solicitors  for  the  Official  Liquidator :  Messrs.  Benton  &  Hall. 


Ex  parte  CLAYTON.    In  re  CLAYTON.  L.  j.  G. 

1869 
Bankruptcy  Act,  1861,  «.  159 — Debt  without  Expectaticfn  of  Payment — Damages         ,^^^ 

in  Tort,  Nov.  6. 

After  an  order  nisi  had  been  made  in  a  divorce  suit,  dissolving  the  marriage, 
and  ordering  the  co-Respondent  to  pay  damages  and  costs,  the  co-Kespondent 
made  away  with  his  property,  and  when  the  order  became  absolute  he  was 
utterly  without  means  to  pay  them,  and  immediately  afterwards  was  made 
bankrupt  on  his  own  application.  He  owed  only  one  other  debt  of  trifling 
amount  for  money  borrowed  some  years  before : — 

add,  that  the  damages  and  costs  were  not  a  debt  "  contracted  **  by  him 
within  the  meaning  of  the  Bankruptcy  Act,  1861,  s.  159,  and  that  he  could 
not  be  dealt  with  as  having  contracted  any  of  his  debts  without  reasonable 
expectation  of  being  able  to  pay  them. 

1 FIS  was  an  appeal  by  the  bankrupt  from  an  order  of  the  Judge 
of  the  County  Court  of  Cheshire,  granting  the  bankrupt's  order  of 
discharge  subject  to  a  condition  that  he  should  pay  £1  per  month 
out  of  his  income. 

(1)  Law  Rep.  4  Ch.  772. 
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Ez  parte 
Clattost. 

In  re 
Clayton. 


The  bankrapt  had  been  co-Bespondent  in  a  divorce  snit,  and  on 
the  21st  of  Febmary,  1868,  a  decree  nisi  was  made  dissolving  the 
marriage,  and  ordering  him  to  pay  to  the  Petitioner  £50  damages 
and  the  costs.  On  the  4th  of  IMay,  1869,  the  decree  having  become 
absolute,  an  order  was  made  on  him  for  payment  of  the  damages 
and  taxed  costs,  amounting  altogether  to  £154.  He  was  then 
utterly  without  means  of  payment^  and  on  the  10th  of  May  he 
petitioned  for,  and  obtained,  an  adjudication  in  bankruptcy  against 
himself. 

The  bankrupt  had  a  fourth  share  of  houses  which  had  been  given 
to  him  and  his  sisters  by  their  father,  and  which  brought  in  about 
£100  a  year.  The  value  of  this  interest  was  estimated  at  £240, 
and  it  appeared  that  on  the  4th  of  March,  1868,  the  bankrupt  had 
mortgaged  it  for  that  sum.  His  only  other  property  was  furniture 
valued  at  £16  13&  He  had  only  two  creditors,  the  Petitioner  in 
the  divorce  suit,  and  another  to  whom  he  owed  £30  for  money 
borrowed  in  1864.  His  father  had  been  in  the  habit  of  employing 
him  as  a  labourer  at  12^.  a  week.  In  his  accounts  he  stated  his 
expenditure  for  the  support  of  himself  and  family  during  the  past 
year  to  have  been  £200. 

The  County  Court  Judge  referred  to  BeBoswatt  (1),  and,  agree- 
ing with  the  opinion  of  Lord  Justice  Turner,  held  that  the  granting 
the  order  of  discharge  was  not  imperative,  and  that  he  therefore 
could  annex  conditions  to  it.  His  Honour  accordingly  made  the 
order  above  stated. 


Mr.  W.  P.  MaedonaJdy  for  the  bankrupt : — 

The  159th  section  of  the  Act  of  1861  is  imperative,  and  none  of 
the  offences  specified  in  that  section  having  been  alleged,  the 
bankrupt  ought  to  have  received  an  absolute  order  of  discharge : 
Be  Mew  and  Thorne  (2). 

Mr.  De  Gex,  Q,C.,  contra : — 

The  bankrupt  having  12«.  a  week,  and  a  property  bringing  in 
about  10«.  a  week  more,  spent  £200  in  a  year,  and  then  contracted 
this  large  debt.    He  therefore  has  committed  the  offence  of  con- 


(1)  10  W.  R.  533. 


(2)  10  W.  B.  790. 
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tracting  a  debt  without  reasonable  expectation  of  being  able  to      L  J.  G. 
pay  it,  which  is  one  of  the  specified  ofifences.  1869 

[The  Lord  Jitstice  Giffard: — ^Does  "contracting  a  debt"    cliStw. 
apply  to  a  debt  not  arising  ex  contractu  ?]  In  re 

Claytox. 

Yes ;  contracting  a  debt  only  means  becoming  indebted,  it  does        

not  import  a  contract  any  more  than  the  expressions  "  contracting 
a  habit  ^  or  "  contracting  a  disease  "  do. 

Sib  G.  M.  Giffabd,  L  J. : — 

If  Lord  Wesfbury's  decision  in  Be  Mew  and  Thome  (1)  had  been 
brought  to  the  attention  of  the  learned  Judge  of  the  County  Court 
he  would  not  have  made  the  order  now  under  appeal,  for  he  eyidently , 
made  it  under  the  impression  thai  Be  BoswdU  (2)  was  the  only  case 
on  the  subject.  Even  if  my  opinion  did  not  agree  with  that  of  Lord 
WesOmfy^  I  should  feel  bound  to  follow  his  decision,  but  I  quite 
concur  in  his  view  that  the  159th  section  is  imperative.  We  then 
have  only  to  consider  whether  the  bankrupt  has  brought  himself 
within  any  of  the  conditions  of  that  section.  It  is  an  undesurable 
result  of  the  law  for  a  man  who  has  been  co-Bespondent  in  a  divorce 
soit,  and  had  a  decision  given  against  him,  to  escape  by  bankruptcy 
from  payment  of  the  damages,  but  I  have  only  to  administer  the 
law  as  I  find  it.  I  should  in  any  case  be  slow  to  annex  conditions 
to  a  certificate  on  a  ground  not  taken  in  'the  Court  below,  but  here  I 
think  that  the  ground  suggested  fails.  The  damages,  in  my  opinion, 
are  not  a  debt  contracted  within  the  meaning  of  the  section,  which 
seems  to  me  to  refer  to  debts  arising  ex  contractu,  and  the  only 
other  debt  is  one  of  £30,  so  that  I  think  it  impossible  to  say  that 
the  bankrupt  contracted  debts  without  reasonable  expectation  of 
being  able  to  pay  them.  The  order  of  discharge  must  be  made 
unconditionaL 

Solicitors :  Messrs.  Meredith  &  Co. 

(1)  10  W.  R.  790.  (2)  10  W.  B.  r33. 
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L.  J.  G.  Ex  parte  PRANCE.    In  re  KEMP. 


2ioe.  G. 


Bankruptcy — Ex  pctrU  Order, 

A  Commissiaiier  in  Bankraptcy  examined,  as  to  his  leoeipte  on  aoooant  of 
the  banknipt*8  estate,  a  solicitor  who  had  been  solicitor  to  a  former  assignee, 
and  who  was  now  attending  on  behalf  of  another  party,  and  had  not  been  sum- 
moned to  be  examined,  llie  solicitor  admitted  the  receipt  of  certain  moneys, 
but  claimed  deductions.  The  Commissioner  required  him  to  pay  the  amount 
of  receipts  to  the  assignee  without  deductions,  and  about  three  weeks  after- 
wards, without  any  notice  to  him,  made  an  <xder  to  that  effect : — 

Beld,  that,  whatever  the  merits  of  the  case  mijzht  be,  the  order  must  be 
discharged,  as  baring  been  made  without  giving  the  solicitor  a  proper  oppor- 
tunity of  defending  himself. 

X  HIS  \^'as  an  appeal  bj  Mr.  Prance  from  an  order  of  Mr.  Commis- 
sioner Andrews^  of  the  Exeier  District. 

Schondorfy  the  creditors*  a^ignee  of  Kemp,  employed  Mr.  Prance 
as  his  solicitor.  On  the  24th  of  May,  1869,  Sehandarfvfos  removed 
firom  being  assignee,  and  the  official  assignee  was  directed  to  wind 
np  the  estate.  Mr.  Prance  did  not  act  as  his  solicitor.  On  the 
13th  of  May  Mr.  Prance  had  receiyed  £140,  the  proceeds  of  sale 
of  a  small  leasehold  property,  and  subsequently  £128  2s.  6^.  from 
debtors  who  owed  small  sums  to  the  estate. 

On  the  17th  of  Jane  Mr.  Prance  attended  at  the  Bankmptcy 
Court  at  Exeier  to  support  a  claim  by  Forbes  A  Co.  against  Kemps 
estate.  He  was  called  into  the  Begistrar's  room,  and  sworn,  and 
examined  as  to  his  receipts  on  account  of  the  estate.  He  admitted 
that  he  had  received  the  £140,  and  some  sums  from  debtors  to  the 
estate,  of  which  he  promised  to  send  in  an  account  On  the  5th  of 
July  he  attended  again  on  behalf  of  JFbiies  A  G>.,  and  was  sworn 
and  examined  by  the  Commissioner.  He  admitted  the  receipt  of 
the  £128  2jl  6<i,  but  stated  that  he  was  advised  to  deduct  his  pay- 
ments before  paying  over  the  money  to  the  assignee.  These 
examinations  took  place  without  Mr.  Prance  ever  having  been 
summoned,  and  while,  as  appears  above,  he  was  attending  in  a 
matter  not  connected  with  the  question  of  his  receipts.  The  Com- 
misaoner  thereupon  stated  to  3Ir.  Prance  that  he  must  pay  over 
the  amount  of  his  receipts  without  deduction.    This  not  having 
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been  done,  the  Commissioner^  on  the  28th  of  July,  made  an  order  ex     L.  J.  G. 
farte  on  Mr.  Prance  to  pay  to  the  official  assignee  the  £268  2^.  6(2.       1869 
within  seven  days.    Mr.  France  appealed.     .  ExparU 

Mr.  De  Gex,  Q.C.,  and  Mr.  Bagley,  for  the  Appellant : —  Tn  re 

Ebmp. 

The  17th  Rule  of  the  General  Orders  of  October,  1852,  requires       

all  applications  to  be  made  on  motions  supported  by  affidavit. 
This  was  made  without  any  application,  and  in  defiance  of  the 
elementary  rule  that  in  a  Court  of  justice  every  one  must  have  an 
opportunity  of  defending  himself  before  an  order  is  made  against 
him. 

Mr.  LitQe,  Q.C.,  and  Mr.  Doria,  for  the  official  assignee : — 

The  order  does  substantial  justice,  and  Mr.  Prance  had  an  oppor- 
tunity of  defending  himselL 

[The  Lord  Justice  Giffard  : — He  ought  to  have  had  an  oppor- 
tunity of  defending  himself  by  counsel  if  he  thought  fit] 

Sir  G.  M.  Giffard,  L.  J. : — 

The  order  under  appeal  cannot  stand.  Mr.  Prance  has  a  right 
to  say  that  an  order  of  this  kind  cannot  be  made  ex  parte.  I 
assume  the  merits  to  be  as  clear  against  him  as  the  official  assignee 
contends ;  but  stOl  a  solicitor,  like  all  the  rest  of  Her  Majesty's 
subjects,  has  a  right  to  insist  that  an  order  such  as  this  shall  not 
be  made  against  him  behind  his  back.  The  present  order  must  be 
discharged  without  prejudice  to  any  application  to  the  learned  Com- 
missioner. 

Solicitors:  J,  JB.  Chidley;  Messrs.  LinHaters,  Hackwood,  dk 
Addison. 


Vol.  V. 
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Nov,  2, 


L.  J.  G.  In  re  BAENED'S  BANKING  COMPANY. 

J^  FORWOODS'  CLAIM. 

Company — Proof  hy  Secured  Creditor — Sending  in  Claim — Oen.  Ord, 

11  N<yo.  1862,  Rtde  20. 

A  l)ankiiig  company,  in  consideration  of  F,  accepting  bills  of  exchange 
against  a  ship  and  her  freight,  agreed  by  letter  of  guarantee  to  provide  him 
with  funds  to  meet  the  acceptances,  which  were  secured  by  a  mortgage  by  B. 
Before  the  bills  became  due  the  company  was  ordered  to  be  wound  up.  When 
they  became  due,  a  notary  took  the  guarantee  to  the  bank,  and  requested 
payment,  which  the  official  liquidator  refused.  Ko  further  claim  was  made 
until  after  the  security  had  been  realized  by  F, : — 

EM  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  present- 
ment of  the  guarantee  by  the  notary  was  not  putting  in  a  claim  within  the 
meaning  of  the  rule  in  KeilodWs  Case  (1),  and  that  F.  could  prove  only  for 
the  balance  which  remained  due  after  he  had  received  the  proceeds  of  the 
securities. 

Kdlock'a  Case  explained. 

1  HIS  was  a  motion  by  way  of  appeal  from  an  order  of  the  Master 
of  the  Eolls,  dismissing  a  summons  by  Messrs.  Forwood^  to  have  a 
proof  admitted  for  the  full  amount  of  certain  bills  of  exchange. 

In  March,  1866,  James  Baines  &  Co,  applied  to  Messrs.  Forwood 
to  accept  bills  of  exchange  for  them,  which  Messrs.  Forwood  agreed 
to  do  upon  having  securities  assigned  to  them,  and  on  Barned's 
Banking  Company  agreeing  to  find  funds  to  meet  the  acceptances. 

On  the  27th  of  March,  1866,  the  managing  director  of  Barned's 
Banking  Company  gave  to  Messrs.  Forwood  the  following  letter  of 
guarantee  on  behalf  of  the  company : — 

"  In  consideration  of  your  accepting  the  drafts  of  Messrs.  T.  M. 
Mackaj/  dt  Co,  at  three  months'  date  for  £9000,  against  the  ship 
Naval  Reserve  and  her  freight,  and  on  your  agreeing  to  renew  such 
drafts  for  a  further  period  of  three  months,  we  agree  to  provide 
you  with  funds  to  meet  such  drafts  at  least  seven  days  before  ma- 
turity, it  being  understood  that  if  we  are  called  upon  by  Messrs. 
/.  Baines  dt  Co.  to  pay  you  the  amount  of  the  drafts,  you  transfer 
to  us  your  said  security." 

Messrs.  Forwood  accordingly  accepted  the  drafts  for  £9000,  and 

(1)  Law  Rep.  3  Ch.  769. 


Babked*8 
Bakking  Co. 
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mortgagee  of  the  ship  and  freight  vrere  executed  to  them  by  L.  J.  G. 

J,  Baines  &  Co..     On  the  4th  of  April,  1866,  a  precisely  similar  1869 

transaction  took  place  as  to  bills  for  £6U00,  drawn  against  the  ship  j^  ^ 
Ociden  Sotdh  and  shares  of  the  ship  Golden  Empire^  and  their 

respective  freights.  *  „ . 

FORWOODS 

On  the  18th  of  April,  1866,  the  banking  company  stopped  pay-  Clam. 
ment«  and  soon  afterwards  an  order  was  made  for  winding  it  up. 
On  the  31st  of  May,  1866,  an  advertisement  was  issued  in  the  form 
prescribed  by  Rule  20  of  the  General  Order  of  the  1 1th  of  November, 
1862,  for  creditors  to  send  in  the  particulars  of  their  debts  or  claims 
before  the  22nd  of  July. 

On  the  2jth  of  June,  the  clerk  of  a  notary  public  acting  for 
Messrs.  Fonvood  took  the  guarantee  of  the  27th  of  March  to  the 
bank,  and  requested  payment  of  the  amount,  as  the  bills  for 
£9000  would  fall  due  in  two  days.  The  clerk  of  the  bank  took 
the  guarantee  and  shewed  it  to  the  official  liquidator,  and  then 
returned  it  to  the  clerk  who  brought  it,  saying  that  it  could  not 
be  paid.  The  notary  thereupon  affixed  the  notarial  memorandum 
that  it  could  not  be  paid.  The  other  letter  of  guarantee  was  dealt 
with  in  the  same  way.  On  the  1st  of  August,  J.  Baines  dt  Go.  hav- 
ing stopped  payment  in  April,  1866,  Messrs.  Forwood  were  obliged 
to  take  up  and  pay  the  bills. 

Nothing  further  was  done  by  Messrs.  Forwood  in  the  way  of 
making  a  claim  against  the  company  till  March,  1868,  when  after 
having  paid  the  bills  of  exchange  and  received  the  proceeds  of 
the  ships  and  freight,  which  in  both  cases  were  insufficient  to  meet 
the  bills,  they  wrote  to  the  official  liquidator  a  letter  claiming  for 
£2998,  the  balance  that  remained  due  under  the  second  guarantee. 
Subsequently,  on  the  12th  June,  1868,  immediately  after  the  decision 
oiKeUocVs  Case  (1)  by  the  Court  of  Appeal,  they  sent  in  a  formal 
claim  to  prove  for  the  whole  £15,000.  The  Master  of  the  Eolls,  on 
summons  adjourned  into  Court,  decided  that  the  presentation  of 
the  guarantees  by  the  notary  was  not  the  sending  in  a  claim  within 
the  meaning  of  KdhcVs  Case,  and  that  as  the  security  had  been 
realized  before  any  further  claim  was  sent  in,  Messrs.  Forwood 
could  only  prove  for  the  balance. 

(1)  Law  Rep.  3  Ch.  769. 
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L.  J.  Q.         Mr.  JeB»ely  Q.C.,  and  Mr.  Hemming  for  the  appeal  motion :  — 
1869  According  to  the  General  Order  of  the  11th  of  November,  1862, 


In  re       Bules  21,  22,  when  notice  of  a  debt  is  sent  in,  it  is  the  duty  of  the 
Banking  Co.  official  liquidator  to  investigate  it,  and  see  whether  it  ought  not  to 
FoRwooM'    ^  admitted  without  proof.    Nothing  more,  then,  can  be  requisite 
Claim,      than  notice  to  the  official  liquidator  that  a  debt  of  a  certain 
amount  is  claimed.    A  formal  claim  is  not  necessary,  all  that  is 
required  being,  to  send  in  the  "  particulars  of  the  debt  or  claim," 
and  there  is  nothing  in  KdlocVB  Case  (1)>  to  shew  that  any  parti- 
cular form  is  required.    A  letter  was  there  held  effectual.     No 
notice  of  claim  could  practically  be  better  than  this  application  by  a 
notary,  Vhich  was  brought  to  the  personal  notice  of  the  liquidator. 

Sir  i2.  BaffffaUay,  Q.C.,  and  Mr.  Kekeivieh,  for  the  official  liqui- 
dator, were  not  called  upon. 

Sir  G.  M.  Giffard,  L.  J. : — 

What  was  decided  by  KellocJcs  Case  is  quite  clear.  The  first 
point  decided  was  this,  that  the  rule  in  bankruptcy  as  to  proof  by 
secured  creditors  does  not  apply  in  windings-up,  but  that  the  well- 
known  rule  laid  down  in  Mason  v.  Boffff  (2),  and  afterwards  by  the 
House  of  Lords  in  Aitorney-Oeneral  v.  Cox  (3),  that  a  creditor 
holding  security  may,  if  he  chooses,  prove  for  the  whole  of  his 
debt  and  retain  his  security,  does  apply.  That  was  the  first  point. 
Then  there  came  a  second  question,  viz.,  what  was  the  date  after 
which  the  creditor  might  realize  his  security,  and  not  be  bound  to 
give  credit  for  the  proceeds  of  the  realization.  The  Lord  Chan- 
cellor, in  giving  his  judgment,  says  this  (4)  :  "  I  think,  however,  that 
the  true  rule  is,  that  the  debt  is  to  be  taken  as  it  stands  at  the 
time  when  the  claim  is  put  in.*'  Then  what  is  meant  by  putting 
in  the  claim.  To  my  mind,  it  is  perfectly  clear  that  the  Lord  Chan- 
cellor intended  the  putting  in  a  claim  under  the  General  Order. 

Then  the  only  question  that  remains  is,  whether  what  took 
place  here  amounted  to  a  claim  under  the  General  Order  or  not. 
A  letter  in  proper  form  would  undoubtedly  be  such  a  claim,  and 

(1)  Law  Rep.  3  Ch.  769.  (3)  3  H.  L.  C.  240. 

(2)  2  My.  &  Cr.  443.  (4)  Law  Rep.  3  Ch.  779. 
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there  cannot  be  a  more  convenient  form*  of  claim  tlian  a  letter,      L.  J.  O. 
and  that  disposes  of  the  observations  that  have  been  made  on        1869 
KeOoel^s  Ccue  (1).    Bat  what  was  done  in  this  case  was  not  done       in  re 
with  the  intention  of  making  a  claim  under  the  Order,  or  with  banb^q  Co. 
any  reference  to  the  Order,  or  with  any  notion  that  the  official         —   ,• 
liquidator  would  be  required  to  record  the  demand  that  was  made,       Claim. 
but  a  notary  was  sent,  who  presented  a  guarantee,  and  asked  for  the       ^"" 
payment  of  that  guarantee,  which  was  refused,  and  he  took  the 
gaarantee  away.    That  in  my  opinion  is  clearly  not  a  claim  within 
the  meaning  of  the  20th  rule  of  the  Order : — [His  Lordship  here 
read  the  rule.]    I  certainly,  if  a  claim  had  been  made,  which  was 
intended  to  be  a  claim  under  the  Order,  should  not  have  been 
disposed  to  defeat  it  upon  a  mere  question  of  form ;  but  I  look 
upon  the  difference  between  the  demand  in  the  present  case  and 
a  claim  under  the  Order  as  a  matter  of  substance  and  not  of  form. 
If  a  mere  demand — the  document  on  which  the  demand  is  rested 
being  immediately  taken  away,  no  record  being  required  of  it,  and 
nothing  in  writing  being  left — were  to  be  decided  to  amount  to  a 
claim,  a  way  would  be  opened  for  endless  contests  on  affidavits  as 
to  whether  claims  had  been  made.    The  claim  required  in  such  a 
case  as  the  present  must  be  a  claim  under  the  Order,  and  in  point 
of  fact  that  claim  when  made  is,  for  such  purposes,  equivalent  to  the 
proof  against  a  testator's  estate  where  an  affidavit  is  made.     The 
only  difference  is,  that  in  winding-up  cases  the  affidavit  is  not  re- 
quired, unless  the  official  liquidator  asks  for  it,  and  therefore  the 
time  of  sending  in  the  claim  is  selected  as  the  time  after  which  the 
security  may  be  realized,  because  the  claim,  if  properly  made,  is  in 
reality  equivalent  to  proof  in  bankruptcy,  or  to  proof  against  a 
testator's  estate. 

For  these  reasons  I  am  of  opinion  that  this  appeal  must  be  dis- 
missed with  costs. 

Solicitors :  Messrs.  Haiffh,  Herbert^  &  Co. ;  Messrs.  Freshfidd. 

(1)  Law  Rep.  3  Ch.  769, 
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L.  J.  G.  In  re  NATAL  INVESTMENT  COMPANY. 

^^^  SNELL'S  CASE. 

Company — Contributory — Surrender  of  Shares  he/ore  Entry  on  Register — 
Subscriber  of  Memorandum — Companies  Act,  1862,  «.  23. 

Where  the  directors  of  a  company  have  power  to  accept  the  surrender  of 
shares,  they  may  accept  the  surrender  of  the  shares  of  a  subscriber  of  the 
memorandum  of  association  whose  name  has  not  been  entered  on  the  share 
register  pursuant  to  the  23rd  section  of  the  Companies  Act,  1862. 

8,,  a  subscriber  of  the  memorandum  of  association  of  a  company,  who  was 
also  a  director,  applied  for  the  number  of  shares  for  which  he  had  subscribed, 
and  paid  the  deposit  on  them.  Before  any  shares  had  been  allotted  to 
him,  or  his  name  had  been  entered  on  the  share  register,  he  withdrew  from 
the  office  of  director,  and  applied  to  have  his  application  for  shares  cancelled. 
The  directors,  who  had  power  under  the  articles  to  accept  the  surrender  of 
shares,  cancelled  the  application  and  returned  the  deposit  The  company  was 
afterwards  wound  up : — 

Beld  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  the  surrender 
of  the  shares  was  valid,  and  that  S,  was  not  a  contributory. 

1  HIS  was  an  appeal  from  an  order  made  by  the  Master  of  the 
Kolls  in  the  winding  up  of  the  Natal  Investment  Company,  Limited. 

The  company  was  registered  under  the  Companies  Act,  1862,  in 
the  year  1864,  and  in  the  month  of  May  in  that  year  Mr.  Eiward 
8neU  applied  for  twenty  shares,  subscribed  the  memorandum  of 
association  for  that  number  of  shares,  and  paid  the  deposit  of 
£1  on  each  share  to  the  bankers  of  the  company.  He  also  agreed 
to  become  a  director,  and  attended  some  of  the  meetings  of  the 
board.  No  shares,  however,  were  actually  allotted  to  him,  and  his 
name  was  not  entered  on  the  register. 

On  the  30th  of  August,  1864,  Mr.  SneU  attended  a  meeting  of  the 
directors,  at  which  he  discovered  that  the  position  of  the  company 
was  different  from  what  he  had  expected,  and  he  then  expressed 
his  intention  of  withdrawing  from  all  connection  with  the  company. 
On  the  31st  of  August  he  sent  to  the  secretary  a  letter  in  the 
following  terms  :— 

**  Sir, — ^The  arrangement  the  directors  now  have  in  contem- 
plation for  establishing  the  Natal  Investment  Company  is  so  very 
different  from  what  I  was  given  to  understand  at  the  time  I  was 
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induced  to  join  the  direction,  and  not  being  individaally  persuaded     L.  j.  G. 
as  to  the  advantages  likely  to  accrue  to  the  company  in  the  event       i869 
of  such  arrangement  being  confirmed,  I  beg  respectfully  to  tender  gKBuirCASB. 

my  resignation  of  my  seat  at  the  board.    I  have  also  to  request        

you  to  cancel  my  application  for  shares,  and  to  return  me  the 
amount  of  deposit  paid  thereon,  such  application  having  been  made 
under  misapprehension." 

On  the  13th  of  September,  a  meeting  of  the  board  was  held,  at 
which  it  was  resolved  to  accede  to  Mr.  SneHTs  application ;  and  on 
the  15th  of  September  the  secretary  returned  him  the  deposit  of 
£20,  and  from  that  time  he  was  not  treated  as  a  shareholder. 

The  38th  clause  of  the  articles  of  association  was  as  follows : — 
**  The  directors  may,  if  they  think  fit,  accept  the  surrender  or 
forfeiture  of  his  shares  by  any  shareholder  desirous  of  surrendering 
or  forfeiting  them,  on  such  terms  as  the  directors  may  think  fit." 

The  company  was  subsequently  wound  up ;  and  the  Master  of 
the  Eolls  held,  that  under  the  circumstances  above  stated,  Mr. 
Sndl  ought  to  be  put  on  the  list  of  contributories  for  twenty  shares. 
Erom  this  decision  Mr.  SneH  appealed. 

Sir  jB.  Boffgallay,  Q.C.,  and  Mr.  Marten,  for  the  Appellant : — 

The  oiJy  difficulty  in  this  case  arises  from  the  fact  that  Mr. 
SnelTs  name  was  not  entered  on  the  register.  But  it  was  the  duty 
of  the  directors  to  enter  his  name  as  the  owner  of  twenty  specified 
shares,  and  it  must  be  taken  as  having  been  done.  That  being  so 
the  directors  had  full  power  to  accept  the  surrender  of  the  shares. 
Both  parties  were  desirous  of  severing  the  Appellant's  connection 
with  the  company,  and  everything  was  done  which  could  be  done 
to  efiect  that  purpose. 

Mr.  Fitzroy  Kelly  (Mr.  Jessd,  Q.C.,  with  him),  for  the  liqui- 
dator : — 

The  23rd  section  of  the  Companies  Ad,  1862,  is  explicit ;  and  no 
one  can  be  considered  a  shareholder  whose  name  is  nol^  on  the 
register.  Mr.  8neU  had,  therefore,  no  shares  which  could  be  sur- 
rendered. The  attempted  cancellation  of  his  shares  by  the  directors 
vfas,  therefore,  invalid ;  and  Mr.  SnelTs  obligation  to  take  twenty 
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L.  J.  G.     shares  as  a  subscriber  of  the  memorandnm  still  remains.    He  was 
1869        himself  a  director,  and  ought  to  have  seen  that  his  name  was 
Skell'b  Ga8b.  entered.    He  cannot  now  complain  of  the  consequences  of  his 
neglect.     The  case  is  governed  by  Evanses  Case  (1). 

SiK  G.  M.  GiFFARD,  L. J. : — 

I  cannot  agree  with  the  opinion  of  the  Master  of  the  Bolls  in 
this  case,  because  it  seems  to  me  that,  there  being  a  special  power 
in  the  articles  of  association  enabling  the  directors  to  accept  the 
surrender  of  shares,  everything  was  done  which  was  requisite  to 
sever  the  connection  of  Mr.  Sndl  with  the  company.  As  he  had 
signed  the  memorandum  for  twenty  shares,  he  became  a  member 
of  the  company  for  that  number  of  shares,  and  in  strictness  his 
name  ought  to  have  been  entered  on  the  register.  But  this  was 
not  done,  and  so  the  matter  rested  for  some  time.  Mr.  SneU  had 
power  to  resign  his  office  of  director,  and  he  did  so,  and  wrote  a 
letter  saying,  that  as  the  company  was  a  different  one  from  what  he 
supposed  he  wished  to  sever  his  connection  with  the  company. 
What  was  done  was  perfectly  honafide.  It  is  true  that  no  specific 
shares  were  allotted  to  him ;  but  for  all  the  purposes  of  the  Act 
he  was  a  shareholder. 

If,  therefore,  Mr.  SndCs  name  had  been  on  the  register,  it  is  clear 
that  imder  the  38th  clause  of  the  articles  he  might  have  done 
this  very  thing  which  he  did,  and  have  surrendered  his  shares,  his 
liability,  of  course,  remaining  for  a  year  as  a  past  member  of  the 
company.  The  only  question  is,  whether  he  was  prevented  by 
the  23rd  section  of  the  Act  from  doing  this  before  his  name  was 
entered  on  the  register.  This  section  provides  that  the  subscribers 
of  the  memorandum  of  association  ''shall  be  entered  as  members 
on  the  register  of  members."  Can  it  be  said  that  where  the  sub- 
stance of  the  transaction  is,  that  both  parties  being  able  to  sever 
and  wishing  to  sever  their  connection  with  each  other,  they  cannot 
do  it  because  the  name  of  the  shareholder  has  not  been  entered  on 
the  register  ?  In  my  opinion,  where  there  is  a  power  in  the  articles 
of  association  to  cancel  shares,  and  that  cancellation  has  taken 
place  before  the  name  has  been  entered  on  the  register,  the  provi- 
sions of  the  section  do  not  apply. 

(1)  Law  l^cp.  2  Ch.  427. 


VOL.  v.]  CHANCEBY  APPEALS.  25 

For  these  reasons  I  think  there  was  no  matter  of  form  prevent-      L.  j.  o. 
ing  the  parties  from  carrying  out  their  intention  in  this  case.    The        1869 
decision  of  the  Master  of  the  Bolls  must,  therefore,  be  reversed,  sneli/s  Case. 
and  Mr.  SndCs  name  removed  from  the  list. 

Solicitors  for  the  Appellant:  Messrs.  Thomas  dh  HoUams. 
Solicitors  for  the    Liquidator :  Messrs.  Stevens,  WUkinsonf  & 
Harrieg. 


VOL.V.  2) 
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Nov.  15,  25. 


L.  c.  BUTLEK  V.  GKAY. 

J^^  Pouter— ^|>po»n^fn6n^ — General  Bequest — Default  of  Appointment. 

A  testator  gave  bis  residuary  estate  to  be  equally  divided  amongst  bis 
obildren.  He  afterwards  gaye  the  diridends  for  the  use  of  each  of  his  children 
daring  their  respective  lives,  and  if  they  had  children,  then  the  principal  to 
be  at  the  disposal  of  the  parent  to  such  children : — 

Edd^  that  the  testator's  children  took  their  respective  shares  for  their 
lives,  and  had  power  to  appoint  to  their  respective  children,  if  any. 

One  of  the  daughters,  by  her  will,  after  expressing  her  intention  to  appoint 
her  share  to  her  children,  gave  a  part  only  to  her  children,  and,  after  direct- 
ing her  debts  and  legacies  to  be  paid,  gave  to  one  of  her  children  the  residue 
of  the  personal  estate  which  belonged  to  her,  or  which  she  had  any  general 
power  to  dispose  of : — 

Held,  that  the  unappointed  part  of  the  share  was  not  appointed  by  the 
residuary  bequest,  and  was  divisible  amongst  the  children  equally. 

Thomas  lewis,  by  Us  win,  dated  the  4th  of  May,  1816, 
gave  the  residae  of  his  estate  ^  to  be  equally  divided,  share  and 
share  alike,  among  all  my  children,  who  are  now  or  were  then  living. 
My  will  is,  that  a  trust  fund  be  formed  as  soon  as  possible,  and 
invest  the  money  as  it  comes  in  ...  .  the  dividends  for  each  of 
my  children's  own  use  during  their  respective  lives,  and  if  they  have 
a  child  or  children  bom  in  wedlock,  then  the  principal  to  be  at  the 
disposal  of  the  parent,  by  will,  to  such  child  or  children ;  but  should 
either  or  any  of  my  children  die  unmarried,  or,  if  married,  leave 
no  child  or  children,  or  any  that  does  not  attain  the  age  of  twenty- 
one  years,  or  daughters'  maniage,  then  my  will  is,  that  the  share  of 
the  residuum  fund  belonging  to  such  of  my  children  who  die  may 
revert  back  into  the  residuum  for  the  benefit  of  the  survivors ;  and 
my  will  is,  that  my  daughters^  share  of  the  residuum  thus  directed 
to  be  from  time  to  time  invested  in  the  Three  per  Cents,  in  each 
of  their  names,  together  with  those  of  Aiy  son  Oeorge  and  Mr.  W. 
Kirhpatriek,  be  for  their  sole  use  and  benefit,  not  subject  to  the 
debts  or  control  of  any  husband  they  have  or  may  intermarry  with, 
the  dividends  for  their  own  use,  and  their  own  receipts  for  the 
same  to  be  a  sufficient  discharge,  with  full  power  to  dispose  of  the 
principal  among  any  child  or  children  in  such  shares  and  propor- 
tions as  they,  by  will,  direct ;  but  if  any  die  unmarried,  or,  if  mar- 
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lied,  leave  no  child  or  children  that  attain  the  age  of  twenty-one       L.  0. 
years  or  day  of  marriage,  then  my  will  is,  that  the  share  of  such       1869 

of  my  children  who  die  Ml  into  my  residuum  for  the  benefit  of  the  bvtlxr 


survivors.** 


Thomas  Lewis  died  in  1817,  leaving  eight  children,  several  of 
whom  afterwards  died,  by  which  the  shares  of  the  others  were 
increased,  and  that  given  for  the  benefit  of  one  of  the  daughters, 
Sarah  Qray,  and  her  family,  amounted,  at  the  time  of  her  death, 
to  £7064  consols,  and  was  afterwards  increased  to  £8206  consols 
by  the  death  of  another  daughter  without  issue. 

Sarah  Gray,  by  her  will,  dated  the  23rd  of  August,  1845,  after 
reciting  that  by  virtue  of  the  will  of  her  father  the  sum  of  £7604 
consols  was  settled  upon  her  for  her  life,  with  full  power  for  her  to 
dispose  of  the  principal  among  any  child  or  children  in  such  shares 
and  proportions  as  she,  by  her  will,  might  direct,  proceeded  to  say, 
that  in  exercise  of  the  said  power  created  by  the  said  will,  and  of 
every  other  power  enabling  her  in  that  behalf,  she  did  by  that 
her  will  appoint  and  dispose  of  the  said  sum  of  £7064  consols, 
and  all  other  the  stocks,  funds,  and  securities  which  might  there- 
after form  part  of,  or  be  in  anywise  comprised  in,  the  share  or 
shares  which,  by  virtue  of  the  said  will  of  her  father,  she  had 
power  to  appoint  or  dispose  of  by  that  her  will,  among  all  her  said 
children,  in  the  shares  and  proportions  following:  £20  to  her 
daughter  Sarah ;  £20  to  her  daughter  Bachel ;  £20  to  her  daughter 
BAeeea  ;  £20  to  her  daughter  Benigna  ;  £6000  consols  to  her  son 
John  Edward  Gray,  he  covenanting  to  pay  the  interest  to  Rebecca 
and  Benigna  during  their  lives  as  long  as  they  should  remain  single. 
The  testatrix  then  gave  several  specific  legacies,  and  several  legacies 
of  £5  each  to  her  other  relations,  and  the  will  then  contained  the 
following  words:  '^I  direct  that  all  my  just  debts,  funeral  and 
testamentary  expenses,  and  the  several  pecuniary  legacies  herein- 
before given,  or  which  I  may  give  by  any  codicil  hereto,  shall,  in 
the  first  instance,  be  fully  paid  ;  and  after  payment  thereof,  I  give 
all  the  residue  of  my  personal  estate  and  efibcts,  whatsoever  and 
wheresoever,  not  hereinbefore  specifically  bequeathed,  which  shall 
belong  to  me  at  the  time  of  my  decease,  or  which  by  virtue  of  any 
general  power  I  am  able  to  dispose  of  by  this  my  will,  unto  my 

Bon  John  Edward  Gray,  his  executors,  administrators,  and  assigns." 

L2  1 


Gray. 
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Sarah  Gray  died  in  1854,  leaving  five  children^  and  as  she  had 
specifically  appointed  only  four  sums  of  £20  and  the  sum  of  £6000 
consols,  questions  were  raised  as  to  the  disposition  of  the  re- 
mainder of  her  share,  and  a  special  case  was  stated  for  the  opinion 
of  the  Court,  the  questions  being,  in  effect,  whether  any  part  of  the 
share  was  not  effectually  appointed,  and  who  was  entitled  to  the 
remainder  of  the  share  after  the  specific  appointments. 

The  yice-Chancellor  Malins  decided  that  John  Edward  Gray 
took  this  remainder  (1).  His  sisters,  who  were  the  Plaintiffs  in 
the  case,  appealed. 


(1)  1869.  June  1.  Sib  K.  M aliks, 
V.C.,  after  reading  and  commenting 
on  the  important  parts  of  the  two  wills, 
Baid  that,  on  the  part  of  the  Plain- 
tiffs, two  objections  were  made  to  the 
will  operating  on  the  remainder  of  the 
fund,  ultra  the  £6000  consols  and  the 
£80.  First,  it  was  said  that  the  resi- 
duary bequest  could  not  have  been  in- 
tended to  operate,  because  there  was  a 
charge  of  debts;  but  that  was  unim- 
portant, and  only  meant  that  the  debts 
were  to  be  paid  out  of  the  fund  which 
was  applicable  to  pay  debts — that  was 
to  say,  the  property  of  the  testatrix. 
The  case  of  Clogrioun  y.  WaleoU  (13 
Sim.  523),  on  which  reliance  was  placed^ 
did  not  apply. 

But  every  ^wrtion  of  the  will  must 
be  reconciled,  if  possible ;  and  the  be- 
ginning of  the  will  shewed  as  clear  an 
intention  of  disposing  of  everything 
over  which  she  had  this  power  as  could 
well  be  shewn.  She  had  four  daughters 
and  one  son,  and  as  she  made  specific 
appointments  to  the  daughters,  it  must 
be  taken  that  she  intended  the  rest  to 
go  to  the  son.  Then,  in  the  latter  por- 
tion of  the  will,  she  purported  to  give 
all  her  property,  and  also  all  over  which 
she  had  a  general  power  of  disposition ; 
and,  if  necessary.  His  Honour  would 
rather  come  to  the  conclusion  that  the 
word  *'  general "  found  its  way  into  the 
will  by  mistake. 


Looking  at  the  whole  will,  and  the 
expressed  intention  to  give  to  the  chil- 
dren, it  seemed  to  His  Honour  that  that 
could  only  be  done  by  giving  to  the  son 
what  the  daughters  did  not  take,  and 
that  the  latter  part  of  the  will  shewed 
the  clearest  intention  so  to  do.         * 

Another  argument  had,  however, 
been  relied  upon.  By  the  first  part  of 
the  testator's  will  an  absolute  interest 
was  given  to  each  child ;  by  the  second 
part  the  daughters  were  to  have  separate 
estates,  with  a  power  of  disposition 
amongst  their  children.  Now,  did  that 
mean  that  they  were  to  be  tenants  for 
life,  with  remainder  to  their  children 
in  default  of  appointment  ?  His  Honour 
did  not  think  that  the  right  view,  and 
thought  the  better  view  was,  that  the 
first  part  of  the  testator^s  will  gave  the 
property  absolutely,  and  that  by  the 
subsequent  part  of  the  will  it  was  only 
cut  down  so  far  as  to  give  an  estate  for 
life,  with  a  power  of  disposition  amongst 
the  children. 

Either  the  will  of  the  testatrix  exe- 
cuted the  power,  or  if  it  did  not,  then 
the  testatrix  took  absolutely;  conse- 
quently, if  this  remainder  did  not  pass 
under  the  appointment,  it  passed  with 
the  residue  of  her  estate. 

In  either  case  the  son  would  take ; 
and  in  so  deciding,  His  Honour  was 
satisfied  that  he  was  effecting  the  wishes 
of  the  testatrix. 
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Mr.  CoUon,  Q.C.,  and  Mr.  8.  P.  Butler^  for  the  Appellants : —  L  0. 

It  is  dear  that  in  the  gift  of  the  residue  the  testatrix  was  only        18C9 
dealing  with  what  was  her  own  property,  and  not  with  what  she      Bctle 
knew  she  had  only  a  limited  power  of  appointment  over :  Clogstoun      grat. 
V.  Walcott  (1).     We  say  that  imder  her  father's  will  she  took  a        """ 
life  interest  to  herself,  with  a  power  of  distribution  amongst  her 
children,  and  that  in  default  of  any  exercise  of  that  power  the 
children  would  take  equally,  and  we  say  that  she  did  not  exercise 
the  power  as  to  the  whole  fund. 

Mr.  a  EaU,  for  J.E.  Gray:— 

No  doubt  there  have  been  cases  in  which  it  has  been  held  that 
a  power  to  appoint  amongst  diildren  is  in  the  nature  of  a  trust 
which  the  parent  is  bound  to  exercise :  Maddison  y.  Andrew  (2) ; 
Brown  v.  Hiffffs  (3).  But  this  is  not  a  case  of  that  description. 
The  debts  are  merely  charged  on  the  property  which  absolutely 
belonged  to  the  testatrix,  and  no  argument  can  be  drawn  from  the 
fact  of  debts  being  charged.  A  charge  of  debts  was  formerly  held 
to  shew  that  the  legal  estate  in  a  mortgaged  property  did  not 
pass  by  a  residuary  devise,  but  that  is  now  not  the  law :  In  re 
Stevens'  Witt  (4).  As  to  ClogeUmn  y.  Waleotty  it  is  balanced  by 
Uliott  y.  ElUoU  (5).  We  say,  first,  that  this  fund  was  the  property 
of  the  testatrix,  and  if  it  was  not,  but  was  only  subject  to  the  power, 
then  the  power  has  been  exercised. 

Mr.  Freelinff,  for  the  trustees. 

Mr.  Cotton^  in  reply. 

Lord  Hatheblet,  L.C. : — 

This  is  an  appeal  from  a  decision  of  the  Vice-chancellor  Molina, 
upon  a  special  case  submitted  to  him  as  to  the  effect  of  the  will  of 
Mrs.  Sarah  Gray,  upon  property  in  which  a  special  interest  had 
been  created  in  her  favour.  I  say  a  '^  special  interest,"  because  one 
of  the  points  is  what  the  extent  of  that  interest  really  was. 

Tvio  questions  have  been  raised  by  this  case,  first,  what  was  the 

(1)  13  Sim.  523.  (3)  8  Ves.  674. 

(2)  1  Ves.  Sen.  67.  (4)  Law  Rep.  6  Eq.  697. 

(6)  16  Sim.  321. 
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L.  0.       interest  of  Mre.  Gray  under  the  will  of  her  father  ?    Was  it  an  ab- 

1869       solute  interest  defeasible  only  in  the  event  of  her  dying  without 

BuTLEB      leaving  any  children  at  all^  or  without  leaving  children  to  attain 

Gbat       twenty-one,  or  daughters  who  should  marry,  or  was  it  a  simple  life 

—       interest,  with  power  to  distribute  among  her  children,  if  children 

she  had  ?    And,  secondly,  if  she  had  only  a  power  has  she  exercised 

it? 

As  to  the  first  question,  if  she  took  only  a  power,  then  the  case 
would  be  brought  within  the  doctrine  of  Brown  v.  Higgs  (1),  and 
Maddiion  v.  Andrew  (2),  and  that  class  of  cases,  in  which  it  was 
held  that  there  was  a  duty  imposed  upon  the  tenant  for  life  to  ex- 
ercise the  power  on  behcdf  of  the  objects  of  the  power,  and  in  the 
event  of  the  power  not  being  fully  exercised,  then  the  objects  of  the 
power  would  take  as  if  there  had  been  a  gift  to  them  in  default  of 
appointment. 

Now,  the  will  of  the  father,  although  not  very  artistically 
worded,  is,  in  my  opinion,  sufficiently  plain  to  shew  that  Mrs.  Oray's 
interest  was  intended  only  to  be  a  life  interest,  with  a  power  to 
appoint  among  her  children,  and  in  default  of  her  having  children 
(not  in  default  of  appointment)  a  gift  over  to  the  other  members 
of  her  family.  In  that  view  of  the  case,  therefore,  if  the  power  was 
not  exercised,  the  children  would  be  held  to  be  direct  objects  of  the 
original  testator's  bounty,  and  in  default  of  appointment  to  take 
whatever  had  not  been  well  appointed. 

But  the  yice-Chancellor  has  arrived  at  what  seems  to  me  an 
untenable  conclusion — that  Mrs.  Ghray  took  an  absolute  interest  in 
the  property  with  a  power  by  will  of  making  a  disposition  amongst 
the  children,  but  if  the  power  was  not  exercised,  then  that  the  pro- 
perty fell  back  to  her  absolutely.  No  doubt  there  may  be  some 
colour  for  that  construction  upon  some  authorities,  such  as  Mayer  v. 
Townsend  (3),  which  have  gone  to  this  extent,  that  where  a  child  is 
intended  as  the  object  of  bounty,  and  a  share  is  described  as  that 
child's  share,  and  then  a  settlement  is  made  of  the  share  for  the 
benefit  of  that  child  and  her  family  (especially  in  the  case  of 
daughters),  there  it  has  been  held  that  the  settlement  is  made  in  the 
event  of  there  being  grandchildren,  and  if  there  be  no  gift  over 

(1)  8  Ves.  674.  (2)  1  Ves.  Sen.  57. 

(3;  3  Beav.  443. 
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and  no  grandchildren,  then  the  child  is  considered  to  be  entitled  to       L.  0. 
the  whole.    There  is  a  case  of  Brook  v.  Brooh  (1),  which  goes  a        1869 
little  farther  than  that ;  it  was  not  cited,  and  I  refer  to  it  only  to      butlbb 
shew  that  I  have  not  overlooked  it.    Bnt  that  case  differs  from  this      ^^^ 

in  two  important  particulars,  for  there  was  no  life  interest,  and  no        

gift  over  in  default  of  appointment 

It  seems  to  me  impossible  to  hold  upon  this  will  that  the  original 
testator  intended  more  than  a  tenancy  for  life  with  this  power  to 
appoint  amongst  children,  which  she  was  bound,  according  to  the 
doctrine  of  Maddison  v.  Andrew  (2),  and  Brown  v.  Hiffffs  (8),  to  exe- 
cute, and  that  if  she  did  not  execute  it,  the  interest  would  be  vested 
in  the  children  and  not  in  the  parent. 

Then,  coming  to  the  will  of  the  daughter,  the  power  is  recited 
as  a  simple  power  to  appoint  amongst  her  children.  [His  Lordship 
then  read  and  commented  on  the  terms  of  the  will,  and  said  that 
there  had  probably  been  some  mistake  which  could  not  now  be 
rectified,  as  the  Court  could  only  look  at  the  will  as  it  stood.] 
The  yice-Chanoellor,  however,  thought  that  he  could  spell  out 
from  this  will  a  gift  of  the  remainder  of  the  fund  to  the  son,  but  I 
cannot  assent  to  the  reasoning  on  which  the  learned  Vice-chancellor 
arrived  at  that  conclusion.  I  should  not  be  disposed  to  differ  from 
him  in  holding  that  the  testatrix  meant  her  debts  and  legacies  to 
be  paid  out  of  her  own  property,  but  I  cannot  follow  him  in  holding 
that  he  could  only  make  the  whole  of  the  will  consistent  by  saying 
that  that  which  was  not  given  to  the  daughters  must  be  given  to 
the  son.  I  cannot  conceive  why  it  might  not  as  well  be  said  that 
the  only  intelligible  meaning  was,  that  what  she  has  not  given  to 
the  son  must  be  given  to  the  daughters,  and  I  can  see  no  reason 
for  selecting  one  in  preference  to  the  other.  It  might,  indeed,  be 
a  more  rational  interpretation  to  say  that  the  property  should  be 
given  rateably,  but  I  do  not  think  the  authorities  will  allow  me  to 
do  80.  In  the  case  of  Maddison  v.  Andrew  the  Court  declined  to 
take  upon  itself  the  duty  of  disposing  of  what  the  testator  had  not 
intended  to  dispose  of,  and  though  that  was  not  an  irrational  sug- 
gestion at  the  time  when  it  was  made,  the  law  on  this  subject  is 
now  settled  by  authority. 

(1)  3  Sm.  &  G.  280.  (2)  1  Ve«.  Sen.  57. 

(3)  8  Vea,  574. 
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L.  G.  Although  the  testatrix  has  expressed  the  strongest  intention  to 

1809        distribute  all,  yet  she  has  not  distributed  all,  and  though  she  may 

Butler     ^  taken  to  have  been  yery  desirous  that  the  power  should  be 

Q^         exercised,  and  very  desirous  of  conforming  to  the  rule  laid  down  in 

Brofjon  v.  Hiffffs  (1),  yet  if  she  has  not  done  so,  then  all  the  Court 

can  say  is,  that  this  portion  ought  to  have  been  disposed  of  by 
her  amongst  the  children,  and  not  having  been  so  disposed  of,  it 
will  be  distributed  equally  amongst  them  all. 

Therefore,  I  think  the  decree  of  the  yice-Chancellor  upon  the 
special  case  must  be  discharged,  and  that  the  answers  to  the  ques- 
tions must  be,  that  the  whole  of  the  trust  fund  beyond  the  £80  and 
the  £6000  consols  was  left  unappointed  by  the  will  of  Sarah  Gray, 
and  is  divisible  among  all  the  surviving  children. 

Solicitors  for  all  Parties :  Messrs.  Beachcroft  dk  Thompson, 


DecH. 


L.  0.  BEUCE  V.  GAEDEN. 

1^25  Agent — Debtor  and  Creditor — Policy  of  Assurance, 


An  army  agent,  to  whom  an  officer  was  largely  indebted  on  the  balance  of 
their  account,  effected  in  his  own  name  policies  on  the  life  of  the  officer,  and 
in  the  books  kept  by  the  army  agent  the  account  of  the  officer  was  charged 
with  the  premiums  paid  and  with  interest  on  the  balances  including  the 
premiums.  The  officer  was  aware  that  the  policies  had  been  effected,  but 
there  was  no  evidence  that  the  account  had  ever  been  shewn  to  him,  or  that 
he  knew  that  he  was  in  the  account  charged  with  the  premiums : — 

Held  (reversing  the  decree  of  James,  V.C),  that  the  anny  agent  was,  under 
the  circumstances,  entitled  to  retain  the  sums  received  upon  the  policies  after 
the  death  of  the  officer,  and  was  not  liable  to  account  for  them  to  his  represen* 
tatives. 

1  HE  Plaintiff  in  this  case  was  the  administrator  of  Major  Bruce, 
and  claimed  the  balance  of  a  sum  of  money  received  by  the 
Defendant  under  policies  of  assurance  on  the  life  of  Major  Bruce. 

The  Defendant  was  an  army  agent,  and  had  from  time  to  time 
made  advances  of  money  to  Major  Bruce,  and  supplied  him  with 

(1)  8  Ves.  574. 
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goodsy  receiving  his  half-pay  and  other  moneys  of  his.    The  real        L.O. 
balance  of  the  account  was  always  against  Major  Bruce,  but  the        1869 
Defendant  from  time  to  time  drew  bills  on  Major  Brtwe  for  round       bbucb 
sums,  and  credited  him  with  the  amounts,  which  at  times  made  an     ^  * 

apparent  balance  in  his  favour.     The  bills  were,  however,  always       

returned  dishonoured,  and  the  amounts  then  appeared  on  the  other 
side  of  the  account  The  Defendant  effected  in  his  own  name,  at 
different  times,  six  policies  on  the  life  of  Major  J3ruc6,  and  paid  the 
premiums  on  them,  charging  him  with  the  amounts  in  the  books 
kept  by  the  Defendant,  and  including  them  in  the  sums  which 
contributed  to  form  the  balances,  and  charging  interest  on  them. 
Major    Bruce   had   attended  at  the   insurance  ofiBce  when  the  , 

policies  were  effected,  but  there  was  no  evidence  that  he  was  aware 
that  the  amounts  of  the  premiums  were  charged  against  him,  or 
that  any  copy  of  the  account  had  been  sent  to  him.  No  letters 
from  the  Defendant  to  Major  Bruce  were  produced,  but  a  large 
number  from  him  to  the  Defendant  were  in  the  possession  of  the 
Defendant,  all  asking  earnestly  for  advances  of  money,  and  in  one 
letter,  of  the  19th  of  March,  1861,  Major  Bruce  requested  that  his 
account  might  be  charged  with  interest  at  the  rate  of  10  per  cent 
in  order  to  compensate  the  Defendant 

Major  Bruce  died  in  June,  1861,  and  the  Defendant  afterwards 
received  the  money  due  on  the  policies,  amounting  to  £3150. 
According  to  the  books  of  the  Defendant  the  balance  due  from 
Major  Bruce  at  the  time  of  his  death  was  £1874  lOd.  8c2.,  and  in 
the  books  an  entry  was  made  on  the  credit  side  of  the  account, 
"1861,  Dec.  31.  By  R  8.  Garden.  £1874  10a.  8d.,"  which  the 
Plaintiff  alleged  to  refer  to  part  of  money  received  under  the 
policies ;  but  the  Defendant,  by  his  answer,  said  that  he  wrote  off 
that  sum  as  a  bad  debt,  and  denied  that  it  formed  any  part  of  the 
money  received  under  the  policies. 

Under  these  circumstances  the  Plaintiff  claimed  the  balance  of 
the  money  received  under  the  policies. 

The  cause  came  on  for  hearing  before  the  Yice-Chancellor 
Jame$t  who  made  a  decree  against  the  Defendant  for  an  account, 
as  reported  (1),  where  the  facts  are  more  fully  stated. 

The  Defendant  appealed. 

(i;  Law  Bep.  8  Eq.  430. 
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L.  C.  Mr.  WiUcocky  Q.C.,  and  Hr.  L.  Fiddy  for  the  Appellant : — 

JJ^  There  is  no  allegation  or  eTidenoe  of  any  communication  having 

Bbccb      been  made  to  Major  Brwse  as  to  these  premiums.    Major  Bruce 

Oabdxn.     was,  no  doubt,  aware  that  his  life  was  insured  by  the  Defendant, 

"^^        but  must  have  thought  that  the  Defendant  effected  the  policies  for 

his  own  security,  as  he  had  no  other  chance  of  being  repaid. 

Prima  faciey  a  policy  belongs  to  the  person  in  n^hose  name  it  is 

.  effected,  and  the  onus  is  on  those  who  claim  it  against  him  to 

make  out  their  case,  and  here  they  have  made  out  none.    The 

account  was  never  seen  or  known  of  by  Major  Brucey  and  he  was 

in  no  way  bound  to  allow  the  premiums  if  he  had  lived,  and  had 

not  chosen  to  do  so.    The  account  was  only  kept  by  the  Defendant 

for  his  private  information,  in  order  to  shew  him  how  he  stood  with 

respect  to  his  advances  to  Major  Bruce,    As  to  the  bills,  they  were 

all  for  round  sums,  and  were  merely  drawn  in  order  to  raise  money 

on  them,  and  had  nothing  to  do  with  the  balances.    The  cases  of 

Freme  v.  Brade  (1),  Trislon  v.  Hardey  (2),  and  Morlani  v.  Jaooc  (3), 

were  not  so  clear  as  this. 

Mr.  Amphlett,  Q.C.,  and  Mr.  Eorton  Smithy  for  the  Plaintiff: — 

The  Defendant's  books  shew  that  the  policies  were  kept  on  foot 
by  the  money  of  Major  Brtice,  and  that  is  enough.  The  account 
was  not  merely  a  private  accoimt,  for  the  Defendant  was  bound,  as 
agent,  to  keep  a  proper  account,  and  did  so.  Can  anyone  believe 
that  he  did  not  intend  to  charge  Major  Bruce  with  these  premiums  ? 
In  Triston  v.  Hardey  there  was  no  evidence  of  any  contract,  and 
Freme  v.  Brade  was  a  case  of  debtor  and  creditor,  not  principal  and 
agent.  If  be  did  not  effect  these  policies  on  account  of  this  debt 
he  had  not  an  insurable  interest  in  the  life  of  Major  Bruce,  [They 
cited  CouHenay  v.  Wright  (4),  and  PhiUips  v.  Eastwood  (5).] 

Lord  Hatherlet,  L.C.  : — 

This  case  seems  to  come  within  principles  recognised  by  the 
Court,  and  the  authorities  on  the  subject  are  so  clear,  that  we  have 
only  to  consider  what  is  the  effect  of  the  evidence. 

(1)  2  De  G.  &  J.  582.  (3)  20  Beav.  389. 

(2)  14  Beav.  232.  (4)  2  Giff.  337. 

(5)  LI.  &  G.  270. 
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The  Court  requires  distinct  evidence  of  a  contract — that  the  /    L.  c. 
creditor  has  agreed  to  effect  a  policy,  and  that  the  debtor  has 
agreed  to  pay  the  premiums,  and  in  that  case  the  policy  will  be 
held  in  trust  for  the  debtor.    I  must,  therefore,  examine  whether 
such  a  contract  has  been  established  in  this  case. 

Now,  there  is  really  no  proof  whatever  of  a  contract,  and  I  think 
the  evidence  would  satisfy  any  jury  that  Major  Bruce  never  knew 
anything  about  these  premiums  being  charged  against  him,  though, 
no  doubt,  he  was  aware  that  policies  had  been  effected. 

Mr.  Garden  might,  perhaps,  have  produced  his  books,  and  have 
endeavoured  to  charge  these  premiums  against  Major  Bruce  if 
events  had  turned  out  differently ;  but  that  would  not  bind  Major 
Bruee^  and  I  cannot  find  any  evidence  that  he  was  ever  informed  that 
these  premiums  had  been  paid,  and  that  he  was  charged  with  them ; 
in  fact»  the  evidence,  as  far  as  it  goes,  is  rather  the  other  way. 
He  was  certainly  aware  that  the  policies  had  been  effected,  but 
tbey  were  not  in  his  name,  but  in  Mr.  Garden's.  There  was  a 
great  deal  of  correspondence,  and  a  large  number  of  letters  from 
Major  Bruce  were  scheduled,  but  the  Plaintiff  has  referred  to  none 
of  them,  and  the  fact  that  so  many  letters  were  written  without 
reference  to  these  premiums  is,  in  itself,  of  much  importance.  Also, 
I  think  the  letter  of  the  19th  of  March  very  important,  and  I  find 
nothing  to  lead  me  to  believe  that  Major  Bruce  would  have  agreed 
to  be  charged  10  per  cent,  on  these  premiums  if  the  account  had 
turned  out  the  other  way.  There  is  no  trace  of  any  letters  from 
Mr.  Garden  to  Major  Bruce,  and  I  conclude  that  none  can  be  found. 

The  Vice-chancellor  appears  to  have  founded  his  judgment,  in 
a  great  measure,  upon  the  fact  that  some  of  the  bills  accepted  by 
Major  Bruce  exceeded  the  amount  due  by  him,  but  these  bills  were 
all  for  round  sums,  and  seem  to  have  had  no  reference  to  any 
balance.  They  were  never  paid,  and,  in  fact,  were  merely  means 
of  raising  money,  and  cannot  be  treated  as  leading  Major  Bruce 
to  beb'eve  that  he  was  liable  for  these  larger  sums. 

Mr.  Garden  has  kept  his  account  in  a  particular  way,  and,  pro- 
bably, might  have  endeavoured  to  charge  these  premiums  in  a 
different  state  of  things ;  but  there  was  not  much  chance  of  his 
recovering  them  against  Major  Bruce's  estate,  and  there  was  no 
contract  between  them. 
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L.  0.  On  the  authorities,  Freme  v.  Brade  (1),  and  Brown  v.  Freefman  (2), 

1869  I  do  not  see  how  I  can  decide  otherwise  than  that  the  Plaintiff  has 

■^^CE  ^0^  made  out  any  case. 

Q  '•  I  must  discharge  the  order  of  the  Vice-Chancellor,  and  dismiss 
thiff  bill  without  costs. 

Solicitor  for  the  Plaintiff:  Mr.  O.  E.  PhUbricJc. 
Solicitors  for  the  Defendant :  Messrs,  Weir  &  Robins. 


L.  0.  PAEKES  V.  STEVENS. 

]zzl  Patent — Improvement — Combination — Novelty — Second  Patent-^ Specification. 


Nov.  2,  8,  12. 


Under  a  patent  for  an  arrangement  and  combination  of  parts,  protection 
will  not  be  given  against  the  use  of  any  particular  part  which  is  not  novel. 

The  adaptation  of  a  sliding  door  to  a  spherical  lamp,  sliding  doors  having 
previously  been  applied  to  cylindrical  lamps  and  to  other  glazed  surfaces, 
cannot  of  itself  be  the  subject  of  a  patent. 

Requisites  of  a  specification  for  a  combination  including  improvements  on 
a  former  patent,  considered. 

Observations  on  Lister  v.  Leather  (3),  and  FoanveU  v.  Bostock  (4). 

Decision  of  James,  Y .C,  affirmed. 

1  HE  Plaintiff  in  this  case  obtained,  in  1862,  letters  patent  for 
the  arrangement  and  construction  of  spherical  gas-lamps.  No 
door  was  mentioned  in  that  specification,  but  it  appeared  that  a 
door  turning  on  hinges  was  usually  put  to  the  lamps  made  by  him 
under  his  patent.  In  1865  he  obtained  a  second  patent  for 
"  improvements  in  the  manufacture  of  railway-station  and  other 
lamps."  The  specification  stated  that  his  invention  related  to  the 
construction  of  lamps  of  a  class  forming  the  subject  of  his  former 
patent.  Several  improvements  were  described,  and  amongst  them 
the  method  of  fitting  one  of  the  panes  of  glass  as  a  sliding  door. 
The  claim  was  for  the  combination  only. 

The  Defendant  had  made  lamps  which  the  Plaintiff  alleged 
were  an  infringement  of  his  patent,  particularly  in  the  use  of  a 
sliding  door,  and  the  Plaintiff  filed  his  bill  to  restrain  the  Defen- 

(1)  2  De  G.  &  J.  582.  (3)  8  E.  &  B.  1004. 

(2)  4  De  G.  &  Sm.  444.  (4)  12  W.  R.  723. 
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dant  from  inrringing  the  patent*    Issues  were  directed  and  tried       l.  g. 
by  the  Yice-Chancellor  James,  who  found  that  the  patent  of  1865        i869 
was  a  yalid  patent  as  to  the  arrangement  and  combination  of  the      pI^ks 
parts,  but  that  the  sliding  door  was  not  novel,  and  that  the  Defen- 
dant had  not  infringed :   as  reported  (1),  where  the  specification 
and  the  effect  of  the  eyidence  are  fully  set  out.    It  was  in  evidence 
that  sliding  doors  had  before  1861  been  applied  to  cylindrical 
lamps. 

The  Plaintiff  now  moved  for  a  new  trial  by  way  of  appeal. 

The  Defendant  also  moved  for  a  new  trial  as  to  the  validity  of 
the  patent. 

Mr.  Webster,  Q.C.,  Mr.  Kay,  Q.C.,  and  Mr.  EverM,  for  the 
Plaintiff:— 

The  Plaintiff  has  a  patent  for  a  complicated  process,  and  each 
part  of  it  is  protected :  Lister  v.  Leather  (2).  The  slide  is,  at  all 
events,  a  new  and  skilful  adaptation,  and  we  contend  that  it  is 
novel,  as  a  sliding  door  had  never  been  applied  to  a  spherical 
lamp.  In  fact,  the  door  itself  is  new ;  no  door  was  mentioned  in 
the  first  patent  Moreover,  the  mechanical  arrangement  of  the 
door  is  new. 

Mr.  Amphlett,  Q.C.,  and  Mr.  Bagshawe,  for  the  Defendant,  were 
heard  in  support  of  their  own  motion  only. 


Kov.  12.    Lord  Hathbrlet,  L.C. : — 

I  think  I  must  follow  the  Yice-Chancellor  in  both  his  decisions, 
and  I  think  that  as  to  the  inMngement  the  Defendant  is  pro- 
tected by  the  doctrine  of  Harmar  v.  Playne  (3).  Of  course  Ear- 
fMr  V.  Playne  was  decided  long  before  FoxweU  v.  Bostoch  (4),  and 
it  might  be  open  to  consideration  whether  different  views  prevailed 
in  FoxweU  v.  Bostoek  from  those  which  prevailed  when  Sarmar  v. 
Playne  was  decided ;  but  I  think  there  is  so  much  good  sense  and 
justice  in  the  doctrines  established  by  Harmar  v.  Playne  that  it  is 
not  a  case  which  ought  to  be  easily  impeached  by  a  later  decision. 

(1)  Law  Rep.  8  Eq.  358.  (3)  11  East,  101. 

(2)  8  E.  &  B.  lOOi.  (4)  12  W.  R.  723. 
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L.  C.  It  18  admitted  that  spherical  lamps  had  been  used  long  before 

1868        1862,  but  the  Plaintiff  claimed  by  his  first  patent  to  haye  made 
pIuxs      ^^^  frames  with  great  ingenuity,  and  lighter  than  frames  had  pre- 
viously been  made.    Then  in  his  second  patent  he  professes  to 
have  improved  upon  his  first  patent. 

As  to  the  validity  of  his  second  patent,  which  has  been  disputed, 
there  is  a  clear  line  marking  off  the  old  from  the  new  in  a  manner 
which  could  not  be  mistaken  by  anybody  properly  understanding 
the  English  language,  and  no  one  would  be  obliged  to  have  re- 
course to  further  investigation  (which  was  the  ground  of  the  deci- 
sion in  FoxweU  v.  Bodoek  (1)  )  in  order  to  know  what  parts  he  might 
take,  and  what  parts  he  might  not  take,  under  each  patent.  I 
think,  therefore,  that  theve  is  no  objection  to  the  specification  upon 
that  ground* 

Then  as  to  the  other  issue,  whether  the  subject  matter  of  the 
patent  is  new,  I  think,  from  the  exhibits,  as  well  as  from  the  evi- 
dence, that  this  was  a  new  and  ingenious  method  of  making  a 
lighter  description  of  lamp,  both  lighter  in  its  appearance  and 
lighter  in  the  sense  of  transmitting  light,  than  any  which  had  been 
previously  contrived. 

And  then  we  come  to  the  question  whether  or  not  the  improve- 
ment which  the  Plaintiff  has  described  in  his  second  patent,  being 
an  improvement  which  results  in  a  claim  for  the  combination  of 
the  whole,  is  one  which  is  within  the  principle  of  Lister  v. 
Leather  (2),  and  is  in  itself  such  a  novelty  as  to  induce  the  Court 
to  hold  that  what  the  Defendant  has  done  is  an  infringement  of 
the  patent. 

Then  as  regards  the  door,  the  question  arises  whether  there  is 
an  infringement ;  and  it  is  said  that,  according  to  the  doctrine  of 
Lister  V.  Leather,  if  there  is  a  patent  for  a  combination  of  parts 
free  from  the  vice  of  mixing  up  old  and  new  parts,  so  that  a 
person  cannot  distinguish  the  one  from  the  other,  as  was  the  case 
in  Faxwell  v.  Bostock,  then  other  makers  are  not  entitled  to  take 
that  which  is  new. 

In  order  to  arrive  at  a  sound  conclusion  upon  that  branch  of  the 
subject^  we  must  consider  whether  this  door  is  really  new,  and  the 
best  way  of  testing  that»  no  doubt,  is  that  which  the  Yice-Chan- 

(1)  12  W.  R.  723.  (2)  8  E.  &  B.  1004. 
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cellor  has'adopted — hj  asking  whether,  upon  the  evidence,  it  could        L.  C. 
by  itself  have  been  the  subject  of  a  valid  patent    The  patentee        18G9 
did  not,  I  think,  intend  to  claim  so  much,  and  if  he  had  done  so,      parxis 
and  it  had  then  been  proved  that  the  sliding  door  was  not  novel,  his     ^rmvvss. 

patent  would  have  been  vitiated.    But  he  has  not  put  it  in  that        

way,  and  he  says  simply,  *'  I  declare  that  what  I  claim  as  my 
invention,  to  be  protected  by  the  hereinbefore  in  part  recited  letters 
patent,  is  the  arrangement  and  combination  of  parts  hereinbefore 
described.''  Still  his  case  might,  as  it  was  argued,  fall  within 
Lister  v.  Leather  (1),  and  if  this  door  was  plainly  and  manifestly  a 
new  part,  forming  part  of  the  whole  combination,  it  ought  not  to 
be  taken. 

Now  as  regards  this  door,  the  invention  is,  that  instead  of  put- 
ting hinges  to  the  door  he  makes  it  slide  by  a  contrivance  which 
is  ingenious  enough,  and  well  adapted  to  make  the  pane  of  glass 
slide  without  interfering  with  the  light  But  his  patent  is  for  a 
lamp  the  frame  of  which  shall  throw  little  or  no  shadow,  and  yet 
at  the  same  time  possess  the  requisite  strength,  and  also  facilities 
for  lighting  and  cleaning.  No  doubt  the  door  is  advantageous  in 
cleaning  the  lamp,  but  for  that  purpose  a  sliding  door  is  no  better 
than  a  hinged  door,  and  it  has  only  been  introduced  to  avoid 
breakage,  to  which  the  hinged  doors  were  liable. 

It  was  argued  before  me  that  the  sliding  door  was  in  itself  a 
novelty  as  applied  to  a  spherical  lamp,  but  many  instances  were 
given  of  glass  in  the  shape  of  a  cylinder  having  been  made  to 
slide  over  glass,  and  it  is  impossible  to  say  that  a  sliding  door  can 
be  the  subject  of  a  patent  merely  because  it  is  spherical  and  not 
cylindrical,  and  on  that  subject  I  entirely  agree  with  the  Vice- 
Chancellor. 

I  think  the  second  patent  is  good  because  the  sliding  door  is  not 
claimed  as  a  novelty  and  the  patentee  only  claimed  to  use  a  well- 
known  mode  of  closing  an  aperture  as  the  best  means  of  closing 
the  doorway  in  his  lamp,  and  I  think  that  the  sliding  door  is  not 
new. 

I  must  therefore  dismiss  both  motions,  but  without  costs. 

Solicitors :  Messrs.  Pemberton  dt  Beeves;  Mr.  J.  M.  Taylor, 

(1)  8  E.  &  B.  1004. 
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1869  IVaud  an  Power — Void  Appointment — Intention — Motive  of  Appointor . 

Sov,  A  settlor  hy  deed  declared  that  trustees  should  hold  certain  fnnds  after  his 

5, 8,  9y  10 ;  death  upon  trust  for  his  daughters,  H,  and  M^  or  one  of  them,  as  his  son 

^^    '  should  appoint,  and  in  default  of  appointment  should  pay  the  dividends 

to  H,  and  M.  in  equal  shares  during  their  joint  lives,  with  remainders  over. 

Al  the  time  when  the  settlement  was  made,  the  settlor  objected  to  the 

proposed  marriage  of  M^  and  made  the  settlement  in  order  that  in  the  event 

of  the  marriage  the  income  should  be  appointed  as  to  one-half  for  H^  and  as 

to  the  other  hal(  to  be  dealt  with  according  to  circumstances. 

«  After  the  death  of  the  settlor  M»  married,  and  the  son  thereupon  appointed 

the  income  of  the  whole  fund  to  ff,  for  her  life,  reserying  a  power  of  revoca- 
tion. B.  was  not  informed  that  the  appointment  had  been  made,  and  it  was 
shewn  that  the  intention  of  the  son  and  of  JTl  was  to  accumulate  one  moiety 
of  the  income  and  hold  it  in  suspense.  In  a  suit  instituted  by  If.,  this  ap- 
pointment was  declared  void  as  a  fraud  upon  the  power. 

The  son  then  executed  a  second  deed  of  appointment,  appointing  the  income 
to  J7.  during  the  joint  lives  of  herself  and  M,  absolutely.  B,  was  informed 
that  this  appointment  had  been  made,  and  she  and  the  appointor  deposed  that 
there  was  no  agreement  between  them  as  to  the  disposition  of  the  income : — 
BM  (afi&rming  the  decree  of  Jamea,  V.C.),  that,  under  the  drcnmstances, 
the  second  deed  of  appointment  was  void. 

A  SERIES  of  transactions  preceding  those  which  formed  the 
immediate  subject  of  this  suit  may  be  thus  stated : — 

In  1843  the  late  Duke  of  Portland  became  aware  that  his 
youngest  daughter,  then  Lady  Mary  Elizabeth  Cavendish  Bentinek, 
had  entertained  proposals  of  marriage  &om  Sir  William  Topham, 
then  Colonel  Topham,  The  Duke  disapproved  of  the  match,  and 
Lady  Mary  promised  not  to  marry  during  her  father's  lifetime. 

By  a  voluntary  deed  dated  the  24th  of  June,  1843,  the  late  Duke 
entered  into  a  covenant  with  his  three  sons,  the  present  Duke,  Lord 
George,  and  Lord  Henry  Bentinch  to  transfer  into  their  names 
£52,000  New  £3J  per  Cent.  Consolidated  Annuities  upon  trust  to 
accumulate  the  dividends  during  his  life,  at  compound  interest, 
and  after  his  death  to  hold  the  fund  and  the  accumulations  upon 
trust  for  his  daughters  Lady  Harriet  Bentinch  and  Lady  Mary,  or 
one  of  them,  and  their  issue,  as  the  Duke  of  Portland  for  the  time 
being  should  appoint ;  and  in  default  to  pay  the  dividends  to  them 
in  equal  shares  during  their  joint  lives,  with  remainder  to  the  sur- 
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vivor  for  life,  remainder  to  the  Duke  of  Portland.  This  fund  was 
transferred  accordingly,  and  part  was  afterwards  sold  and  laid  out 
on  mortgage,  leaving  £21,400  New  £3i  per  Cents. 

By  another  voluntary  deed,  dated  the  24th  of  November,  1848, 
the  late  Duke  limited  his  Marylebone  estates  to  Charles  Heaton 
Ellia  in  fee,  upon  trust,  after  the  death  of  the  late  Duke,  to  raise 
certain  annuities  therein  mentioned,  and  subject  thereto,  to  hold 
the  estates  in  trust  for  the  Duke  absolutely.  Amongst  these  was 
an  annuity  of  £2720,  which  Mr.  EUts  was  directed,  during  the 
joint  lives  of  Lady  Harriet  and  Lady  Mary,  to  raise  and  pay  to 
the  present  Duke  and  Lord  Henry  and  the  survivor  of  them,  to 
the  intent  that  they  should  pay  the  same  to  Lady  Harriet  and 
Lady  Mary  in  such  shares  and  proportions,  or  to  the  exclusion  of 
either,  as  the  present  Duke  during  his  life,  and  afterwards  Lord 
Henry,  should  appoint,  and  in  default  in  equal  shares. 

On  the  27th  of  March,  1854,  the  late  Duke  died. 

By  two  deeds-poll,  both  dated  the  21st  of  September,  1854,  the 
present  Duke  appointed  that  until  the  1st  of  March  then  next  the 
income  of  the  £52,000  (formerly  New  £3J  then)  £3J  per  Cent. 
Consolidated  Annuities,  and  until  the  1st  of  December  then  next 
the  £2720  annuity,  and  the  accumulations  thereof,  should  be  paid 
to  Lady  Harriet  "  for  her  own  sole  use  and  benefit,"  but  subject  to 
powers  of  revocation  and  new  appointment. 

Shortly  after  the  date  of  these  appointments,  the  dividends  of 
the  £52,000  stock  and  the  arrears  of  the  £2720  annuity,  then  due, 
having  been  paid  in  to  the  account  of  the  Duke  and  Lord  Henry 
as  trustees,  were  by  their  order  carried  over  to  an  account  in  their 
names  marked  ''/S"  (meaning  sisters);  and  to  this  same  account 
all  subsequent  receipts  of  income  in  respect  of  the  same  fund  and 
annuity  were  carried. 

On  the  4th  of  October  Mr.  Mlis  wrote  and  sent  to  Lady  Harriet 
the  following  letter : — 

**  Dear  Madam, — I  have  the  honour  to  enclose  an  order  for  your 
Ladyship's  signature,  and  in  doing  so  I  should  explain  that  the 
Duke  lately  executed  deeds  revocable  at  any  time,  but  under 
which  no  payments  beyond  £600  a  year  can  for  the  present 
be  made  to  Lady  Mary.  The  half  year's  dividend  on  £21,400 
£3J  per  cents,  will  this  month  be  paid  to  your  credit  by  the  trustees. 

Vol.  Y.  E  I 
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as  well  as  £680,  less  property  tax,  for  the  quarter's  double  annuity. 
The  arrangement  made,  which  will  be  completed  by  the  enclosed 
order  (setting  aside  and  making  a  fund  for  future  disposal),  has 
appeared  to  be  the  be«t,  if  not  the  only  mode  of  faithfully  carrying 
into  effect  the  late  Duke's  views  and  intentions." 

On  the  5th  of  October,  1854,  Lady  Mary  married  Sir  William^ 
then  Colonel  Topham. 

On  the  18th  of  October,  1854,  Lady  Harriet  signed  the  order  en- 
closed in  Mr.  Ellis  8  letter,  which  was  an  order  directing  the  bankers 
to  invest  one-balf  of  the  payments  in  future  to  be  made  to  her 
credit  from  the  joint  account  of  the  Duke  and  Lord  Henry  marked 
^^ 89'  in  the  purchase  of  consols  in  tiie  names  of  the  Duke,  Lord 
Henryy  and  herself.  This  order  was  taken  to  the  bankers ;  and  on 
the  19th  of  October  the  two  last-mentioned  sums  were  transferred 
to  Lady  Harriets  account.  On  the  20th  one  moiety  of  the  funds 
so  transferred  was  invested  in  the  three  names  ;  and  on  the  28th 
of  October  the  Duke,  Lord  Henry,  and  Lady  Harriet  empowered 
the  bankers  to  receive  the  dividends  on  the  consols  so  purchased, 
and  accumulate  them  till  further  order. 

On  the  19th  of  December,  1854,  the  Duke  executed  two  other 
deeds-poll,  whereby,  after  reciting  the  fact  of  Lady  Marys  marriage, 
he  appointed  the  iucome  of  the  £52,000  (formerly  New  £3^  then) 
New  £3  per  Cent.  Annuities,  and  the  annuity  of  £2720,  and  the 
accumulations  thereof,  as  to  the  former  to  Lady  Harriet  "  abso- 
lutely," reserving  to  the  person  who,  during  the  lives  of  Lady 
Harriet  and  Lady  Mary  Topham,  should  be  Duke  of  Portland, 
powers  of  revocation  and  new  appointment ;  and  as  to  the  latter, 
to  Lady  Harriet  "  wholly  and  exclusively,"  reserving  to  the  Duke 
for  life,  and  afterwards  to  Lord  Henry,  and  the  personal  repre- 
sentatives of  the  survivor  of  them,  powers  of  revocation  and  new 
appointment. 

It  did  not  appear  that  the  execution  of  these  (permanent) 
appointments  was  ever  communicated  to  Lady  Harriet. 

On  the  13th  of  July,  1860,  a  suit  of  Topham  v.  Duke  of  Port- 
land w£is  instituted  by  Lady  Mary  Topham  to  have  certain  appoint- 
ments made  by  the  late  Duke  of  Portland  in  1848,  and  those  of 
1854  above-mentioned,  set  aside,  as  being  frauds  on  the  power  in 
exercise  of  which  they  were  purported  to  be  made. 
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On  the  30th  of  June,  1862,  the  Master  of  the  Soils  declared  the 
appointments  of  1818  to  be  yoid,  but  dismissed  the  bill  as  to  those 
of  1854:  see  the  report  (1). 

On  appeal  to  the  Lords  Justices,  their  Lordships,  on  the  2nd 
of  May,  1863,  made  an  order  declaring  the  appointments  of  1854 
to  be  void :  see  the  report  (2). 

The  order  of  the  Lords  Justices  was,  on  the  7th  of  April,  1864, 
affirmed  by  the  House  of  Lords,  with  the  variation  that  the  decla^ 
ration  was  to  be  "  without  prejudice  to  any  question  as  to  any 
future  exercise  of  the  powers  of  appointment :"  see  the  report  (3), 

On  the  6th  of  July,  1864,  the  Duke  executed  the  two  deeds-poll 
now  in  question,  which  were  prepared  by  Messrs.  Bailey,  his  so- 
licitors. By  one  he  irrevocably  appointed  that  the  income  of  the 
iunds  subject  to  the  trusts  of  the  indenture  of  the  24th  of  June, 
1843,  and  appointed  by  one  of  the  deeds-poll  of  the  19th  of  De- 
cember, 1854  (being  then  a  sum  of  £39,200  sterling,  invested  on 
mortgage,  and  a  sum  of  £33,467  5$.  9d,  New  £3  per  Cent.  Annuities) 
thenceforth  to  accrue  during  the  life  of  Lady  Harriet,  should  be 
paid  to  Lady  Harriet,  her  executors,  administrators,  and  assigns, 
"  for  her  and  their  own  absolute  use  and  benefit,  in  exclusion  of 
the  said  Mary  Elizabeth  Topham,  her  executors,  administrators, 
and  assigns." 

By  the  other  deed-poll  the  Duke  irrevocably  appointed  that  the 
annuity  of  £2720  should  thenceforth  during  the  joint  lives  of  Lady 
Harriet  and  Lady  Mary,  be  paid  to  Lady  Harris,  her  executors 
administrators,  and  assigns,  "  for  her  and  their  absolute  use  and 
benefit,  in  exclusion  of  the  said  Mary  Elizabeth  Topham,  her  execu- 
tors, or  administrators." 

By  an  order  of  the  same  date,  signed  by  the  Duke  and  Lord 
Henry,  Messrs.  Drummond  were  requested  to  cancel  all  existing 
orders  relating  to  the  joint  account  marked  "8;'*  and  as  to 
back  payments  of  the  £2720  annuity,  and  back  dividends  of  the 
£33,467  5s.  9d.,  New  £3  per  Cents.,  to  carry  one  moiety  of  the  same 
to  Lady  Harriet's  account  and  the  other  to  Lady  Mary^s  ;  but  as 
to  all  future  payments  and  dividends  to  carry  the  whole  amount  to 
the  account  of  Lady  Harriet. 

(1)  31  Beav.  526.  (2)  1  D.  J.  &  S.  517. 

(3)  11  H.  L.  C.  3i 

E  2  1 


L.O. 
and  L.  J.  O. 

1869 


TOPHAM 
*  V. 

Duke  of 
pobixand. 


1869 

TOPHAH 
V, 


44  CHANCERY  APPEALa  [L.  B. 

L.  0.  On  ihe  1st  of  Aumist,  1864,  Lady  Harriet,  bemgr  then  at  Carh- 
toe?,  received  a  letter  from  Mr.  Bailey,  informing  her  that  the 
Duke  had  irrevocably  appointed  to  her,  for  her  "  own,  sole,  abso- 
lute use  and  benefit,"  during  the  joint  lives  of  herself  and  Lady 
Dike  op    Mary,  the  whole  of  the  £2720  annuity,  and  the  whole  of  the  in- 
'    come  of  the  funds  of  1843,  with  the  accumulations. 

In  the  year  1863,  in  consequence  of  the  proceedings  in  the 
former  suit,  Lady  Harriefs  order  to  the  bankers  of  the  18th  of 
October,  1854,  had  been  cancelled ;  and  on  the  16th  of  No- 
vember, 1863,  Lady  Harriet  had  signed  another  order  dated  from 
Nice,  requesting  Messrs.  Drummond  to  transfer  to  an  account  to  be 
headed  and  kept  **  Lady  Harriet  Bqniiinck  —  Separate  Account " 
the  sums  therein  specified,  which  had  on  and  since  the  27th  of 
March,  1863,  been  paid  to  her  account  from  account  "/8^;"  and  to 
transfer  to  the  same  separate  account  one  moiety  of  all  future  sums 
which  might  be  paid  to  her  account  from  account  **  8;  and  on 
the  28th  of  May,  1864,  Lady  Harriet,  being  at  Florence,  signed  and 
addressed  the  following  letter  to  Messrs.  Drummond : — "  Gentlemen 
I  have  to  request  that  you  will  deal  with  all  moneys  standing  on 
my  separate  account,  opened  November,  1863,  according  tO'  the 
signature  of  my  solicitor,  Mr.  E,  S,  Bailey,  and  that  you  will  also 
give  to  him  any  information,  from  my  private  account,  of  the  items 
wliich  have  been  carried  over  to  this  separate  account." 

These  orders  had  been  acted  upon,  and  one  moiety  of  the  divi- 
dends and  of  the  annuity  had  been  carried  to  and  was,  when  the 
bill  in  this  suit  was  filed,  standing  to  the  account  "  Lady  Harriet 
Bentinch — Separate  Account ;"  the  other  moiety  had  been  applied 
by  Lady  JBT.  Bentinch  to  her  own  use. 

This  bill  was  filed  on  the  2nd  of  June,  1865,  by  Lady  Mary 
Topham,  by  John  Tephamy  her  next  friend,  against  the  Duke  of 
Portland,  Lord  Henry  Bentinck,  Lady  Harriet  Bentinck,  Sir  W. 
Topham,  and  John  James, 

The  bill  charged  that  the  late  Duke  exercised  great  influence 
over  his  children,  and  that  they  always  did  and  concurred  in  doing 
all  acts  which  he  required  of  them  to  carry  his  wishes  into  effect. 
After  the  execution  of  the  deeds  of  the  24th  of  June,  1843,  and  the 
24th  of  November,  1848,  the  late  Duke  communicated  to  his 
children  his  intention  that,  in  the  event  of  the  PlaintiflT  marrying 
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Sir  WiUiam  Topham,  the  said  income  and  annuity  should  be 
appointed  by  the  Duke  of  Portland  for  the  time  being  in  such  a 
way  as  that  one  moiety  should  be  received  by  Lady  Harriet  for 
her  own  benefit,  and  that  the  other  moiety  should  be  dealt  with 
for  the  benefit  of  the  Plaintiff  according  to  circumstances.  The 
late  Duke's  children  acceded  to  the  wish  so  expressed  by  the  late 
Duke  with  reference  to  the  Plaintiff  s  fortune,  and  agreed  with 
him  to  carry  into  effect  his  intentions  in  reference  thereto. 

It  also  alleged  that,  soon  after  the  death  of  the  late  Duke,  the 
Plaintiff's  marriage  being  then  contemplated,  the  Defendant,  the 
Duke,  determined  to  appoint  the  income  of  the  fund  comprised  in 
the  deed  of  the  24th  of  June,  1843,  and  the  annuity  of  £2720,  in 
such  manner  as  that  Lady ^Harrte^  should  receive  one  moiety  for 
her  benefit,  and  that  the  other  should  be  accumulated  or  held  in 
suspense,  to  be  afterwards  dealt  with  according  to  circumstances. 

It  farther  charged  that  the  appointments  of  1864  were  not  made 
for  the  benefit  of  Lady  Harriet,  but  for  the  purpose  of  carrying 
into  effect  the  said  agreement  which  had  been  come  to  by  Lady 
Harriet  with  the  Duke,  and  in  pursuance  of  which  such  appoint- 
ments had  been  made ;  and  that  the  Duke  executed  the  deeds  well 
knowing  that  Lady  Harriet  would  act  in  conformity  with  such 
agreement 

It  also  charged  that  Lady  Harriet  had  not  applied,  and  did  not 
intend  to  apply,  more  than  one  moiety  of  the  income  and  annuity 
for  her  own  benefit,  and  had  held  the  other  moiety  as  a  fund  to 
be  disposed  of  in  accordance  with  the  said  agreement ;  and  further, 
that,  according  to  the  wish  of  the  late  Duke  with  reference  to  the 
Plaintiff's  fortune,  and  in  performance  of  the  said  agreement,  she 
had  precluded  herself,  as  well  by  agreement  with  the  late  Duke  as 
by  agreement  with  her  brother  the  present  Duke,  not  merely 
before,  but  since  the  appointments  of  1864,  from  applying  more 
than  one  moiety  for  her  own  benefit,  and  that  the  present  Duke  in 
like  manner,  before  such  appointments,  by  agreement  with  his 
late  father,  and  with  his  sister,  precluded  himself  from  appoint- 
ing more  than  a  moiety  of  the  income  and  annuity  to  Lady  Harriet 
for  her  own  benefit 

The  bill  prayed  that  the  Plaintiff  might  be  declared  entitled  to 
one  moiety  of  the  income  of  the  funds  subject  to  the  trusts  of  the 
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indenture  of  the  24th  of  June,  1843,  and  one  moiety  of  the  annuity 
of  £2720,  respectiyely  appointed  by  the  deeds-poll  of  the  6th  of 
July,  1864,  or  that  it  might  be  declared  that  the  appointments 
made  by  the  said  deeds-poll  were  yoid  and  inoperative  as  against 
the  Plaintifif ;  and  that  the  Plaintiff  was  entitled  to  one  moiety  of 
the  income  and  annuity  accrued  due  since  the  6th  of  July,  1864 ; 
and  that  the  amount  thereof  might  be  ascertained  and  paid  to  her 
accordingly ;  with  consequential  relief. 

The  Duke  of  Portland  by  his  answer,  after  denying  that  the 
appointments  of  1854,  or  any  of  them,  were  made  ^  in  pursuance  of 
such  a  determinati<Mi "  as  in  the  bill  alleged,  or  that  they  were 
made  by  him  ^  on  the  faith  of,  or  pursuant  to,  or  in  consequence  of, 
such  an  agreement  as  in  the  bill  is  alleged  "  between  himself  and 
Lady  Harriet;  proceeded  to  say : — 

'^  I  say  that  the  appointments  made  by  the  said  deeds-poll  of 
the  6th  day  of  July,  1864,  were  made  and  executed  by  me  for  the 
sole  and  exclusiye  benefit  of  the  said  Lady  Harriet  Bentineh,  and 
1  make  out  the  same  in  manner  herein  appearing.  It  is  not  true 
that  the  said  appointments  were  executed  for  the  purpose  of  carry- 
ing into  effect  the  agreement  which  in  the  said  bill  is  alleged,  but 
which  I  deny  to  have  been  come  to  by  the  said  Lady  Harriet 
Bentinch  with  myself  as  in  the  said  bill  is  mentioned,  and  in 
pursuance  of  which  alleged  agreement  the  said  appointments  of 
the  21st  of  September  and  the  19th  of  December  respectively  are 
in  the  said  bill  alleged  to  have  been  executed ;  or  in  pursuance  of 
any  other  agreement  come  to  by  the  said  Lady  Harriet  Bentinck 
with  myselt" 

^'  I  did  not  when  I  executed  the  said  deeds-poll  of  the  6th  day  of 
July,  1864,  nor  do  I  now,  know,  or  believe,  or  assume,  nor  had  I, 
nor  have  I,  any  reason  for  assuming,  that  the  said  liady  Harriet 
Bentinck  would  not  apply  the  whole,  or  that  she  would  not  apply 
more  than  one  moiety  of  the  annual  income  of  the  said  trust 
funds,  or  of  the  said  annuity,  for  her  own  benefit ;  nor  did  I  then, 
nor  do  I  now,  know,  or  believe,  or  assume,  nor  had  I,  nor  have  I, 
any  reason  for  assuming,  that  the  said  Lady  Harriet  Bentinch 
would,  in  respect  of  the  appointments  thereby  made,  treat  and 
consider  the  other  moiety  of  such  income  and  annuity  respectively 
as  being  not  to  be  enjoyed  according  thereto,  but  as  being  in 
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furtherance  of  and  in  compliance  with  the  said  alleged  agreement 
with  myself  in  the  said  bill  mentioned,  the  existence  of  which  I  how- 
ever deny,  to  be  withheld  and  kept,  or  to  be  dealt  with  for  the 
Plaintiffs  benefit,  or  in  any  other  manner  according  to  circum- 
stances ;  nor  did  I  execute  the  said  appointments  on  the  faith  that 
the  said  Lady  Harriet  Bentinek  would  act  in  the  manner  aforesaid. 
I  have  in  my  said  answers  filed  in  the  suit  hereinbefore  referred  to, 
said  that  when  the  said  appointments  of  the  19th  day  of  December, 
1854,  were  executed  I  did  hope  that  Lady  Harriet  Bentinek  would 
not,  on  receiving  the  said  income  and  annuity  so  appointed,  proceed 
at  once  to  apply  the  whole  thereof  to  her  own  personal  use  and 
purposes.  But  when  I  made  the  said  last  appointments  of  the  6th 
of  July,  1864, 1  had  not,  nor  have  I  now,  any  opinion,  hope,  or  ex* 
pectation  as  to  the  manner  in  which  Lady  Harriet  Bentinek  would 
or  will  think  proper  to  dispose  of,  or  apply,  or  deal  with  the  said 
income  and  annuity  so  appointed  to  her,  and  of  which  she  is  the 
absolute  beneficial  owner,  so  far  as  the  appointments  so  executed  by 
me  and  my  full  purpose  to  make  her  so,  can  make  her.  I  do  not 
know,  and  cannot  answer  as  to  my  knowledge,  information,  or 
belief,  whether  it  is,  or  is  not,  the  fact,  that  Lady  Harriet  Bentinek 
does  not  apply,  or  does  not  intend  to  apply  the  whole,  or  whether 
it  is  or  is  not  the  fact  that  she  does  not  apply  or  does  not  intend 
to  apply  more  than  one  moiety  of  such  income  and  annuity  for 
her  own  benefit  .  .  •  /'  And  in  an  affidavit  filed  by  the  Duke,  he 
said  that,  except  from  the  statements  in  the  bill,  he  had  not  re- 
ceived any  information  or  intimation,  direct  or  indirect,  whether 
Lady  H.  Bentinek  had  or  had  not  given  any  orders  or  directions 
respecting  the  property,  nor  as  to  the  manner  in  which  she  had 
dealt  or  would  be  likely  to  deal  with  it. 

Lady  Harriet  Bentinek  by  her  answer  admitted  that  the  deeds  of 
1864  were  executed  by  the  Duke  without  any  previous  communica- 
tion, by  writing  or  otherwise,  between  her  and  the  Duke,  and  with- 
out any  previous  intimation  that  the  Duke  intended  making  the 
same,  or  any  other  appointments  of  the  income  and  annuities. 
She  was  absent  from  England  at  the  time,  and  the  first  information 
she  received  of  the  execution  of  the  deeds  was  by  a  letter  from 
Mr.  Bailey^  of  the  firm  of  Bailey^  Shaw,  Smithy  &  Bailey^  who 
also  in  general  acted  as  her  solicitors.    But  she  had  no  reason  to 
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believe  that  the  Duke  had  any  other  intention  than  that  the  deeds 
should  operate  according  to  the  tenor  and  eflfect  therein  expressed. 
She  denied  that  they  were  executed  to  carry  out  any  agreement 
between  herself  and  the  Duke.  She  signed  the  order  of  the  16th 
of  November,  1863,  because  it  was  obvious  that  in  the  event  of 
her  appeal  being  unsuccessful  she  should  have  to  account  to  the 
Plaintiff  for  a  moiety  of  the  moneys.  She  denied  that  she  held  a 
moiety  of  the  income  and  annuity  upon  any  trust,  and  as  to  her 
intended  application  of  the  moneys,  she  intended  to  dispose  of 
them  as  she  thought  fit,  at  her  sole  will  and  pleasure. 

Lady  Harriet  Bentinck,  in  cross-examination,  said :  "  When  I 
opposed  Lady  Marys  claim  in  the  former  suit,  I  did  so  to  carry 
out  my  fathers  intentions.  He  told  me  so  solemnly  that  she 
wasn't  to  have  the  money  that  I  could  not  conceive  her  trying  to 
get  it — I  mean  if  she  married  Mr.  Topham.  On  that  occasion  the 
present  Duke's  lawyers  acted  for  me,  and  they  do  so  in  this  suit 
The  Duke  paid  all  the  expenses  in  the  last  suit.  I  believe  the 
Duke  pays  the  expenses  in  this  suit.  I  have  adopted  what  Messrs. 
Bailey  did  in  this  matter.  My  brother  paid  for  it,  and  1  adopted 
it.  I  knew  that  they  were  carrying  out  the  late  Duke's  wishes 
and  the  present  Duke's  wishes.  I  left  the  whole  matter  to  the 
lawyers,  and  I  think  that  is  the  usual  thing  to  do.  In  signing  the 
order  of  the  16th  of  November,  1863,  I  did  not  think  whether  I 
was  carrying  out  the  late  Duke's  wishes.  I  left  it  entirely  to  Mr. 
Bailey  .  .  •  The  money  is  now  entirely  my  own  .  •  .  My  brother 
has  made  over  the  money  to  me  unconditionally,  and  I  have  not 
thought  whether  I  am  carrying  out  the  late  Duke's  wishes  •  .  .  I 
knew  that,  as  a  general  thing,  what  my  brother  did  was  according 
to  my  father's  wishes.  I  did  not  consider  I  was  bound  in  honour 
to  carry  out  that  arrangement.  I  did  not  think  at  all  about  it. 
It  was  my  brother's  business,  and  not  mine." 

Amongst  the  evidence  produced  were  three  letters  from  Lady 
H.  Bentinck  to  Lady  M,  E.  Topham,  without  date,  but  apparently 
written  in  1860,  containing  the  following  passages : — *'  I  can  assure 
you  that  your  income  has  never  been  offered  to  me,  and  mine 
could  not  have  been  doubled  without  my  being  aware  of  it*"  "  To 
satisfy  you,  I  have  inquired.  I  receive  nothing,  and  no  one  does ; 
it  accumulates,  just  as  I  told  you  I  believed  it  did."    In  another 
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letter,  after  stating  some  proposed  arrangements  between  the  late 
Dake,  the  present  Duke,  and  herself,  she  said :  **  At  first,  my 
father  would  not  agree ;  but  after  two  or  three  days  he  allowed 
that  it  might  be  disagreeable  and  an  annoyance  to  me,  and  he 
would  not  press  my  being  a  party,  and  I  had  nothing  more  to  do 
with  their  arrangements." 

Lord  Henry  Bentinck  was  examined  as  a  witness  in  the  former 
suit,  and  said  he  was  told  by  Lady  H.  Bentinck  that  originally  it 
was  the  intention  of  the  late  Duke  to  place  the  money  in  her 
name,  and  not  in  that  of  Lord  H.  BerUinek's,  as  the  Duke's  con* 
fidence  was  in  her ;  but  that  she  had  refused.  And  that  Lady 
E,  Bentinck  had  told  him  that  she  had  agreed  to  carry  out  the  late 
Duke's  wishes.  He  further  said  that  he  was  a  dummy  in  the  late 
Duke's  hands. 

The  suit  came  to  a  hearing  upon  motion  for  decree  before  the 
Viee-Chancellor  James,  who,  on  the  7th  of  June,  declared  the 
appointments  of  1864  to  be  illegal  and  void  (1). 
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(1)  1869.  June  7.  Sib  W.  M. 
James,  V.C.: — 

The  late  Duke  of  Portland  was 
minded  to  place  a  very  large  sum  of 
money  in  trust  for  bis  two  daughters, 
Lady  Mai-y  and  Lady  Harritt^  subject 
to  a  power  of  appointment  in  his  son* 
the  present  Duke  of  Portland, 

In  making  that  settlement  and  giving 
that  power,  the  Duke  had  certain 
rootiTes,  objects,  purposes,  and  wishes, 
of  which  he  made  the  present  Duke, 
and,  to  a  certain  extent,  Lady  Harriet, 
the  "depositaries.**  He  did  not,  how- 
ever, embody  these  in  the  written  do- 
cument which,  and  which  only,  it  is 
competent  for  a  Court  of  Law  or  a  Court 
of  Equity  to  regard ;  and,  construing 
that  document  as  it  must  be  construed 
by  the  ordinary  rules  applicable  to  such 
instruments,  the  Court  is  compelled  to 
hold  that  the  Duke  had  no  such  motive, 
object,  purpose,  or  wish,  in  making  such 
settlement  and  giving  such  power.  The 
Defendants,  however,  persistently  re- 
guding  tboae  wishes  which,  in  spite  of 


all  that  lawyers  have  said  or  can  say, 
they  with  filial  reverence  hold  binding 
upou  them  in  foro  conscientiss,  have 
involved  themselves  in  the  past  and 
present  litigation  to  which  that  settle- 
ment has  given  rise. 

In  the  year  1854,  the  present  Duke, 
in  exercise  of  his  power,  at  first  tempo- 
rarily, and  afterwards  permanently, 
appointed  the  whole  of  the  property  to 
Lady  Harriet,  to  the  exclusion  of  Lady 
Mary,  These  deeds  were  executed 
without  any  bargain  with  Lady  Harriet, 
and  without  any  promise  by  her.  The 
House  of  Lords,  however,  affirming  the 
decision  of  the  Lords  Justices,  having 
regard  to  the  whole  history  of  the  trans- 
action, the  motives,  purposes,  and  ob- 
jects of  the  appointor,  the  position  of 
the  appointee,  and  the  relation  and 
understanding  existing  between  the 
Duke  and  Lady  Harriet,  determined 
that  the  deeds  of  1854  were  what,  in 
our  technical  language,  is  called  a  fraud 
upim  the  power,  and  were  therefore 
void. 
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The  Duke  of  Poriland  and  Ladj  H.  Bentinek  appealed. 
Mr.  Bailey^  who  was  employed  in  the  preparation  of  the  second 
set  of  appointments,  gave  no  evidence  in  tlus  suit.    On  the  appeal 


TOPHAM 

DuKv  OF  After  that  decision  the  Duke,  in  1864, 
Portland,  executed  other  deeds  of  appointment, 
■^■^  again  appointing  the  whole  to  Lady 
Harriet,  The  only  differenoe  between 
the  deeds  of  1854  and  1864  is,  that  the 
former  were  expressed  to  be  revocable, 
the  latter  are  expressed  to  be  irrevocable. 
I  cannot,  however,  find  in  the  judg- 
ments either  of  the  Lords  Justices  or 
of  the  House  of  Lords  any  trace  of  their 
decision  being  based  on  the  fact  that 
the  deeds  of  1854  were  revocable.  The 
permanent  appointments  of  1854  do  not 
appear  to  have  been  communicated  to 
Lady  Harriet,  but  that  was  a  slip— an 
unintentional  omission  of  a  formality ; 
and  the  omission  was  only  important 
as  affording  corroborative  evidence  of 
how  unsubstantial  the  whole  transac- 
tion was. 

It  is  to  my  mind  clear  that  if  the 
deeds  of  1864  had  been  made  in  1854, 
whether  in  substitution  for  or  in  addi- 
tion to  the  deeds  then  actually  executed, 
and  if  there  had  been  the  formal  com- 
munication of  them  to  Lady  Harriet, 
the  result  of  the  litigation  would  have 
been  precisely  the  same. 

The  only  other  circumstances,  which 
I  can  see,  distinguishing  the  deeds  of 
1864  from  the  deeds  of  1854  are : — 

First:  lliat  all  the  parties  are  ten 
years  older,  and  that  Lady  Mary  and 
her  husband,  whose  enjoyment  of  the 
property  jure  mariti  was  the  thing 
sought  to  be  prevented,  have  lived  ten 
years  more  of  wedded  life. 

Secondly :  That  there  was  the  former 
litigation  between  the  donee  of  the 
power  and  one  of  the  objects  of  it,  in 
which  the  donee  of  the  power  was  de- 
feated. 

Besides  those  two  circumstances,  and 
the  fact  that  other  pieces  of  parchment 


or  paper  have  been  engrossed^  and 
signed  and  sealed  and  delivered  by  the 
Duke,  I  can  find  nothing  to  distinguish 
the  position  of  the  parties  on  the  day 
after  the  second  deeds  were  executed 
from  that  in  which  they  were  on  the 
day  after  the  execution  of  the  first 
deeds. 

The  lapse  of  ten  years,  and  the  un- 
interrupted continuance  of  Lady  Mary*B 
wedded  life  during  those  ten  years, 
cannot  be  prejudicial  to  her ;  and,  as- 
suredly, the  fact  that  the  donee  of  the 
power  has  been  defeated  in  litigation 
with  an  object  of  the  power,  is  not  one 
to  give  additional  validity  to  the  ex- 
ercise of  a  fiduciary  discretion  intended 
to  be  to  the  prejudice,  and  operating  in 
punishment,  of  that  object. 

It  has  been  pressed  upon  me,  more 
especially  by  the  counsel  for  the  Duke, 
that  I  cannot  decide  in  favour  of  the 
Plaintiff  without  holding,  either, — firsts 
that  the  appointments  already  made  in 
favour  of  La«ly  Harriet  being  tainted 
with  illegality  by  reason  of  the  circum- 
stances under  which  and  the  purposes 
for  which  they  were  made,  it  was  im- 
possible for  the  Duke  to  make  fresh 
appointments  in  her  favour  free  from 
the  same  taint  of  illegality ;  or,  secondly, 
that  I  must  discredit  the  statements 
made  by  the  Duke's  answer  and  affi- 
davit. 

I  do  not  find  myself  under  any  obli- 
gation to  accept  either  alternative.  A  a 
to  the  first,  without  saying  that  it  is 
impossible  to  set  what  was  wrong  right, 
and  to  make  any  subsequent  appoint- 
ment free  from  the  taint,  I  hold  that  it 
was  necessary,  in  order  to  set  it  right, 
that  something  should  have  been  done 
and  said,  clearly,  unambiguously,  and 
sufficiently,  to  disconnect  the  new  ap- 
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in  this  suity  the  Appellants  proposed  to  pat  in  an  affidavit  by  him, 
and  to  give  the  Respondents  an  opportunity  to  cross-examine  him, 
but  this  the  Bespondents  refused. 
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pointment  from  the  old  understanding 
— from  the  old  purpose — from  the  old 
influences — which  rendered  the  old  ap- 
pointment illegal  and  void ;  and  that 
merely  executing  a  new  deed,  and  send- 
ing a  dry,  formal,  official  lawyer's  letter 
to  the  appointee,  informing  her  of  the 
new  appointment,  and  of  the  legal  e£fect 
of  the  instrument,  were  not  sufficient 
for  the  purpose. 

And,  on  the  second  pointy  I  hold  that 
every  man  must  be  presumed  to  intend 
and  mean  that  which  is  the  natural  and 
and  ncoessaiy  effect  of  his  acts. 

Now,  when  the  new  deeds  of  appoint- 
ment were  made,  things  stood  thus : — 

The  Duke  had  said  in  his  answer  in 
the  former  suit,  this : — **  When  the  said 
deeds-poll  of  the  19th  of  December, 
1854,  were  executed  by  me,  I  fully 
intended  that  from  and  after  the  exe- 
cQtioa  thereof  the  Defendant,  Lady 
Harriet  Cavendish  Bentinck^  should 
receive  the  whole  of  the  dividends  or 
income  and  annuity  thereby  appointed 
to  her ;  and  I  was  aware  when  and  be- 
fore such  appointments  were  made  that 
the  said  Defendant,  Lady  Harriet  Oa» 
vendi»h  BerUinek,  would  have,  and  I 
intended  that  she  should  have,  the 
power,  if  she  thought  fit  to  exercise  it| 
of  dealing  with  and  disposing  of  the 
whole  of  the  dividends,  yearly  income, 
and  annuity,  as  her  own  moneys.  But 
the  said  appointments  were  made  in 
consequence  of  the  marriage  of  the 
Plaintiff,  and  as  the  only  mode  by 
which,  as  I  was  informed,  the  imme- 
diate and  absolute  vesting  in  the  Plain- 
tiff of  a  share  of  the  dividends  or 
income  and  annuity  so  appointed  could 
be  prevented;  and  I  did  hope,  when 
the  said  appointments  were  executed. 


that  the  Defendant,  Lady  Harriet 
Cavendish  Bentinck,  would  not,  on  re- 
ceiving the  said  dividends  or  income 
and  annuity  so  appointed,  proceed  at 
once  to  apply  the  whole  thereof  to  her 
own  personal  use  and  purposes,  but  as 
to  a  moiety  thereof  would  set  apart  the 
same  as  a  fund  to  be  dealt  with  in 
accordance  with  the  wish  of  the  said 
late  Duke,  in  the  event  (which  has 
occurred)  of  the  Plaintiff's  marrying  the 
Defendant,  Sir  William  Topham.^ 

Lady  Harriet  knew  that  he  had  so 
said,  and  the  Duke  knew  that  she  knew 
it 

In  Lord  Henry  Bentinck^a  evidence 
in  the  former  suit,  this  appears:—^ 
"  When  I  say  that  I  have  heard  and 
believe  that  Lady  Harriet  also  gave 
her  onsent  to  a  similar  proposal,  I 
mean  that  I  beard  it  direct  from  Lady 
Harriet  last  July.  She  told  me  tliat 
she  had  agreed  to  carry  out  the  lata 
Duke's  wishes."  And  the  Duke  knew, 
or  must  be  taken  to  have  known,  that 
she  had  so  agreed. 

Nothing  was  said  or  done  before  or 
at  the  time  of  the  new  appointment  to 
get  rid  of  the  effect  of  what  had  been  so 
said  by  the  Duke,  and  agreed  to  by  her. 
The  new  deeds,  therefore,  must  be  read 
with  reference  to  what  had  been  so 
said  and  agreed  to ;  and  they  were  made 
by  an  appointor  who  had  stated  what 
his  hope  waa,  and  what  the  wishes  of 
the  late  Duke  were,  to  an  appointee  who 
had  agreed  with  the  late  Duke  to  carry 
out  thc«e  wishes.  It  is  impossible  to 
regard  any  cesser  of  hope  or  vn'sh,  or 
any  change  of  motive  or  wish,  if  any 
such  cesser  or  change  there  was,  in  the 
recesses  of  the  Duke's  own  mind,  not 
communicated  to  the  appointee;  and 
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ITr.  AmpUett,  Q.C.,  Mr.  T.  fifeowu,  and  Mr.  £.  IC  SmUh,  for  Lady 
jff.  Benitnek: — 

The  case  made  by  the  Plaintiff  is,  that  there  has  been  an  actual 
agreement  between  the  Dnke  and  his  sister.  But  that  has  not 
been  made  ont,  and  is  positively  denied  on  oath  by  both  of  them, 
and  why  should  they  be  disbelieved  ?  As  to  motive,  is  the  Court 
to  speculate  in  each  case  what  may  have  been  in  the  mind  of  the 
appointor?  A  father  may  know  perfectly  well  that  one  of  his  sons 
will  devote  the  money  to  building  a  churchy  which  may  be  exactly 
what  the  feither  might  desire  to  be  done ;  but  an  appointment  to 
that  son  could  not  be  set  aside  on  that  ground.  It  has  never  been 
decided  that  an  appointment  is  bad  because  the  appointor  knows 


the  new  appointments  must,  in  all 
Conrta  of  law,  and  for  all  legal  purpoeea, 
be  considered  to  have  been  made  to  Lady 
Harriet  for  tbe  purpose  of  carrying  out 
the  late  Duke's  wishes,  and  because  she 
had  "agreed  to  carry  out  sudi  wishes ; 
and  the  Duke  must  be  held  to  have 
known  that  Lady  Earriti  would  of 
course  receive  such  new  appointment  as 
bound,  morally  and  in  honour,  by  such 
agreement.  And  what  to  my  mind  is 
absolutely  conclusive  as  to  this  case  is, 
that  Mr.  Bailey  has  not  been  called  as  a 
witness.  In  the  former  suit  there  was 
the  fullest,  most  unreserved  communi- 
cation of  all  that  had  taken  place  with, 
and  had  been  done  by,  the  legal  ad- 
visers of  the  Duke.  In  the  present 
case  Mr.  Bailey  was,  for  all  practical 
pur^xwes,  the  Duke.  Mr.  Bailey  was, 
for  all  practical  purposes,  Lady  Harriet, 
The  deed  could  not  have  come  into  ex- 
istence without  some  suggestion  or 
communication  from  or  to  Mr.  Bailey, 
But  there  is  absolute  reticence  on  the 
part  of  Mr.  Bailey,  Mr.  Bailey  knew, 
as  certainly  as  anything  depending  on 
mere  moral  certainty  can  be  known, 
that  Lady  Harriet  would  be  governed 
entirely  by  him,  the  Duke's  solicitor,  as 
to  what  she  would  do  with  the  money. 


And  there  was  the  order  still  in  force  to 
the  bankers  to  deal  with  the  appointed 
money  as  Mr.  BaHey  should  direct.  It 
was  essential,  therefore,  to  know  what 
Mr.  BaHey^s  intention,  purpose,  object, 
and  views  with  respect  to  the  fund 
were;  for  Mr.  Bailey*$  intention,  pur- 
pose, object,  and  views  were  the  Duke's, 
and  Mr.  Bailey,  it  is  clear,  has  no  evi- 
dence to  give  which  would  be  favourable 
to  the  validity  of  the  appointment. 
Mr.  Bailey  knows  everything,  and  says 
nothing. 

All  the  material  and  relevant  circum- 
stances on  the  day  of  the  execution  of 
the  new  appointment  were,  in  my  judg- 
ment, essentially  the  same  as  they  were 
at  the  time  of  the  execution  of  those 
former  appointments  which  were  pro- 
nounced by  the  House  of  Lords  to  be 
illegal  and  void. 

My  decree,  therefore,  will  be  simply 
a  repetition  of  the  decree  of  the  House 
of  Lords,  with  the  requisite  verbal 
alterations  and  consequential  direc- 
tions ;  including,  of  course,  a  direction 
giving  the  Plaintiff  and  the  Defendants, 
her  husband  and  their  trustee,  the  costs 
of  the  suit,  as  they  had  the  costs  of  the 
former  litigation. 
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that  the  appointee  means  to  benefit  some  one  else :  Hinchinhroie 
V.  Seymour  (1).  In  the  former  case  it  was  considered  that  Lady 
H.  Bentinck  was  a  party  to  an  agreement ;  here  she  is  not.  The 
appointment  was  communicated  to  her,  and  all  the  circumstances 
on  which  the  former  appointment  was  set  aside  are  wanting  here. 
It  is  clear  that  Lady  S»  Bentinck  has  uncontrolled  power  over  this 
fimdy  and  she  is  not  obliged  to  say  what  she  will  do  with  it.  As 
the  former  appointment  was  held  bad,  and  she  was  obliged  to 
refund,  it  is  but  mere  prudence  on  her  part  to  reserve  one  half  of 
this  money  for  fear  of  being  called  upon  again  to  refund.  No 
doubt  the  Court  will  look  very  strictly  at  the  second  appointment : 
Birley  v.  Birley  (2) ;  Carver  v.  Richards  (3).  But  there  is  no 
proof  whatever  of  any  agreement  between  the  Duke  and  Lady 
Harriet — in  fact  it  is  positively  denied.  If  Lady  Harriet  does  feel 
any  moral  obligation,  the  Duke  does  not  know  of  what  it  consists. 
And  if  she  does  feel  it,  the  Court  is  not  justified  in  setting  aside 
the  appointments  on  that  ground.  In  WeUesley  v.  Momington  (4) 
there  was  actual  fraud,  none  is  even  alleged  here.  In  re  Marsdens 
Trusts  (5)  goes  farther  than  any  case  has  gone. 

Sir  B.  BaffffoUay,  Q.C.,  and  Mr.  A.  Bailey,  for  the  Duke  of 
Portland : — 

The  reasons  on  which  the  House  of  Lords  declared  the  appoint- 
ment void  are  what  we  have  now  to  deal  with,  and  are  not  the 
same  as  those  on  which  the  Lords  Justices  proceeded.  If  the 
Plaintiff  succeeds,  the  Court  must  hold  that  the  Duke's  statements 
on  oath  are  false,  or  what  is,  perhaps,  worse,  true  in  words  but  not 
in  fact.  Suppose  that  there  had  been  an  appointment  to  Lady 
Harriet  for  life,  as  to  one  half  for  herself,  and  as  to  the  other  half 
on  trust  to  dispose  of  it  as  the  Duke  and  Lord  H  Bentinck  should 
appoint,  then,  according  to  the  opinion  of  the  House  of  Lords,  that 
would  be  good,  though,  according  to  the  opinion  of  the  Lords 
Justices,  it  might  not  be  good.  If  the  Duke  had  chosen  to  punish 
Lady  Toj^ham  for  marrying,  he  might,  in  1854,  have  appointed  all 


0)  1  Bra  C.  C.  394. 

(2)  26  Bcav.  299. 

(3)  27  Ibid.  488 ;  S.  C.  1  D.  P.  &  J. 

548. 


(4)  2  K.  &  J.  143 ;   1  Jur.  (N.S.) 
1202. 

(5)  4  Drew.  594 ;  5  Jur.  (N.S.)  590. 
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to  Lady  H.  Bentinek  for  heraelf,  and  he  only  failed  because  he 
endeayoored  to  give  Lady  Topham  a  contingent  interest  in  part  of 
the  money.  Now  he  does  not  intend  her  to  hare  any  interest 
This  appointment  is  irrevocable,  and  the  Duke  has  no  longer 
power  to  compel  obedience  to  his  wishes  as  he  had  before.  If  this 
appointment  is  declared  void,  it  will  be  tantamount  to  declaring 
that  the  Dake  cannot  make  an  appointment  under  his  power,  for 
no  future  appointment  will  be  maintainable.  It  has  never  been 
held  that  an  appointment  was  bad  because  the  appointee  intended 
immediately  to  make  a  settlement,  and  the  appointor  intended  her 
to  do  so.  Though  In  re  Marsdens  Trusts  (1)  may  have  been  cor- 
rectly decided  on  the  circumstances,  the  principle  is  dangerous. 

Sir  Bounddl  Palmer^  Q.C.,  Mr.  C  Hall^  and  Mr.  Rowcliffe,  for 
the  PlaintiflF:— 

This  is  a  mere  repetition  of  the  former  transaction,  with  slight 
variations  intended  to  evade  the  effect  of  the  former  decision. 
In  both  cases  it  is  clear  that  the  appointor  has  intended  to  act 
in  a  manner  which  the  power  will  not  authorize,  and  Lady  Harriet 
knows,  as  she  did  on  the  former  appointment,  that  she  is  a  mere 
instrument  to  carry  into  effect  the  intentions  of  the  Duke.  The 
power  of  revocation  was  merely  omitted  in  order  to  make  a  dis- 
tinction. The  Duke  never  announced  his  intention  to  appoint, 
and  the  only  information  Lady  Harriet  gets  is  a  mere  formal 
letter  from  the  solicitor,  obviously  sent  to  avoid  the  difficulty  of 
the  former  case.  The  Dnke  may  feel  himself  morally  bound  to 
act  as  he  has  done,  but  he  can  only  act  as  the  power  authorizes 
him,  according  to  the  rules  of  this  Clourt.  It  has  been  argued  that 
you  may  make  an  appointment  on  condition ;  but  then  it  must  be 
authorized  by  the  power,  and  not  depend  on  an  agreement  with 
the  appointee.  When  onoe  it  is  shewn  that  such  an  intention  is  to 
be  effected  by  any  agreement  or  understanding,  then  the  appoint- 
ment fails.  No  doubt  an  appointment  for  life  or  yean^  might  be 
made,  but  there  is  no  power  to  direct  an  accumulation.  The  Duke 
has  never  said  what  bis  intention  really  was. 

Mr.  Eay,  Q.C.,  and  Mr.  Morris^  for  Lord  H  Bentinek. 


;  (I)  4  Drew.  594. 
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Mr.  Jeisd^  Q.C.,  and  the  Hon.  TF.  BetheU^  for  other  parties. 

Mr.  Amphlett,  in  reply : — 

No  doubt  the  Duke  would  desire  his  sister  to  comply  with  his 
father's  wishes,  but  there  is  no  agreement  and  no  understanding  on 
the  subject  There  is  no  case  in  which  an  appointment  has  been 
set  aside  because  the  appointor  knew  that  the  appointee  would 
give  a  share  to  some  one  else.  If  in  WeUedey  v.  Momington  (I) 
the  appointment  had  been  made  for  the  benefit  of  anyone  except 
the  appointor,  it  would  have  been  good. 
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Dec.  8.  Lord  Hatherlet,  L.C.,  stated  the  facts  of  the  case, 
and  that  there  could  be  no  doubt  that  the  intention  of  the  Duke 
in  making  the  settlements  in  question  was  to  prevent  the  mar- 
riage between  his  daughter  and  Colonel  Topham^  and  to  leave  it 
in  the  power  of  the  present  Duke  and  Lord  H.  Beniinch  to  with- 
draw the  whole  of  the  Plaintiff's  share  from  her.  Bis  Lordship 
then  stated  the  proceedings  in  the  former  suit  up  to  the  decision  of 
the  Lords  Justices,  and  continued : — 

I  think  it  well  to  pause  here  in  order  to  shew  what  constituted, 
in  the  judgment  of  the  Lords  Justices,  the  vice  that  rendered 
inoperative  the  exercise  of  the  powers  of  appointment. 

They  were  of  opinion  that  whatever  may  be  the  intention  of  the 
donor  of  a  power,  such  intention  can  only  be  dealt  with  as  it  is 
expressed  in  his  deed,  and  that  the  power  must  be  exercised  within 
the  limits  which  the  deed  creating  it  prescribes.  This  proposition 
has  not  been  disputed. 

Secondly,  they  were  of  opinion  that  the  deeds  creating  the  two 
powers  in  question  did  not  authorize  an  entire  suspension  of  the 
enjoyment  of  the  fund  for  the  purpose  of  accumulation  during  an 
indefinite  period.  And  I  think  that  such  is  the  true  construction 
of  the  powers,  for  notwithstanding  the  extent  to  which  they  might 
be  exercised  in  behalf  of  issue,  and  notwithstanding  the  expressions 
with  reference  to  time  in  the  deed  relating  to  the  £52,000,  yet  in 
default  of  and  until  appointment  the  dividends  are  to  be  divided 
equally  between  the  two  daughters. 

(1)  2  K.  &  J.  143. 
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The  Lords  Jostioes  were  farther  of  o|HidoD  on  the  facts  that  an 
appointment  of  the  whole  had  been  ma'le  to  Lady  Marriei  without 
any  intention  of  giving  her  any  benefit  in  one  moiety,  and  for  the 
express  par[K)8e  of  its  being  accmnolated,  the  accumulations  to  be 
disposed  of  as  eyentually  her  brother  the  Duke  should  direct,  and 
that  she  had  assented  to  such  arrangemenL  And  further,  they 
held  that  the  control  of  the  Plaintiff's  share  could  not  be  delegated 
to  Lady  Barrid,  iiho  was  not  the  donee  of  the  power. 

The  House  of  Lords  appear  to  haye  decided  the  case  on  the 
simple  ground  that  in  reality  Lady  Harriet  had  no  knowledge  of 
the  deeds  of  appointment  in  question,  and  that  it  was  eyident  from 
the  slender  information  communicated  to  her,  and  from  the  reser- 
vation of  the  power  of  revocation,  that  she  was  not  intended  to 
have  any  real  ownership  of,  or  control  oyer  the  fund. 

[His  Lorrlship  then  stated  the  proceedings  in  the  present  suit, 
and  that  the  Defendants  relied  on  the  distinctions  between  the 
second  set  of  appointments  and  the  first  set.] 

In  the  first  place,  it  is  said,  and  I  think  justly,  that  the  decision 
of  the  House  of  Lords  turned  principally  on  the  want  of  communi- 
cation of  the  existence  of  the  deeds  of  appointment  to  Lady  Earrieiy 
which,  coupled  with  the  power  of  revocation,  clearly  indicated  that 
she  was  never  intended  to  take  any  interest  in  the  fund.  On  the 
present  occasion  the  appointments  are  irrevocable ;  they  have  been 
communicated  to  Lady  Marriei^  and  both  she  and  the  Duke  state 
positively,  and  I  have  no  doubt  truly,  that  no  agreement  or  under- 
standing whatsoever  has  been  come  to  between  them  as  to  the 
disposal  of  a  moiety  of  the  fund ;  further,  that  the  orders  of  1863 
and  1864,  as  to  the  payment  of  the  moneys  to  a  separate  account, 
were  intended,  and  probably  such  was  one  at  least  of  the  reasons 
in  1863,  to  keep  the  fund  secure  in  the  event  of  an  adverse  decree ; 
and  in  1864  there  was  a  like  reason,  it  being  thought  that  the  Plain- 
tiff would  probably  dispute  the  second  set  of  appointments.  An 
affidavit  of  Mr.  Bailey  has  been  tendered  by  the  Appellants,  but  the 
llespondents  decline  to  consent  to  its  being  now  read,  even  with 
liberty  to  cross-examine  Mr.  Bailey  personally.  We  decline,  there- 
fore, to  allow  it  to  be  read. 

Further,  Mr.  Amphlett,  in  his  very  able  argument,  has  pressed 
upon  our  consideration  that  the  House  of  Lords  has  not  decided 
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that  even  the  former  appointments  ^ere  bad  on  tbe  grounds 
alleged  by  the  Lords  Justices  as  authorizing  that  cc  aclusion,  and 
it  has  been  urged  before  us,  as  it  was  before  Lord  Justice  Knight 
Bruce  and  Lord  Justice  Turner^  that  it  would  be  very  dangerous 
to  impeach  an  appointment  upon  the  ground  of  motive  on  the  part 
of  the  appointor. 

I  think  that  Lord  Justice  Turner  has  clearly,  aud  with  his  usual 
accuracy,  pointed  out  the  true  distinction  between  motive  and 
intention  (1).  The  Court  cannot  inquire  into  the  motive,  but  it 
can  inquire  into  the  intention  or  purpose.  And  this  is,  indeed,  the 
point  on  which  I  conceive  our  decision  of  the  present  case  must 
turn. 

If  the  Duke,  truly  preferring  Lady  Harriet^  either  on  the  ground 
of  her  sister  s  supposed  disobedience  to  her  father's  wishes  in  her 
marriage,  or  for  any  other  reason,  however  capricious,  intended 
simply  to  give  the  property  to  her  in  preference  to  her  sister,  he  is 
by  the  power  authorized  to  do  so. 

If  he,  on  the  contrary,  has  not  any  such  intention,  but  has  exe- 
cuted the  instruments  witli  the  intent  that  Lady  Harriet^  having 
the  sole  control  of  the  fund,  should  abstain  from  dealing  with  it  as 
her  own,  and  should  accumulate  one  moiety  of  it  in  order  (accord- 
ing to  events)  either  to  dispose  of  it  for  her  sister's  benefit  or  to 
let  it  fall  back  according  to  the  limitations  in  default  of  appoint- 
ment, then  I  think  the  distinction  taken  by  Lord  Justice  Turner 
between  intent  and  motive  would  apply. 

The  difficulty  of  the  case  lies  in  this,  that  the  intent  is  not 
always  capable  of  demonstration.      In  cases  where  the  nominal 
appointee  has  engaged  beforehand  to  execute  the  unauthorized 
intent,  another  equitable  principle,  that  of  trust  binding  the  con- 
science of  the  appointee,  is  introduced ;  but  the  existence  of  the- 
intent  on  the  part  of  the  appointor,  as  evidenced  by  the  communi- 
cation to  the  appointee  after  the  appointment  had  been  made  of  a* 
purpose  inconsistent  with  the  power,   was,  in  In  re  Marsden''s 
TrusU  (2),  held  sufficient  to  vitiate  the  appointment,  though  the^ 
appointee  had  not,  before  the  appointment,  been  privy  to  the 
arrangement. 
.    The  case  before  us  is  certainly  subject  to  very  considerable 

(1)  1  D.  J.  &  S.  570,  571.  (2)  4  Drew.  594. 
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L.  G.       di£Sculty.    1  give  implicit  credence,  as  I  haye  before  said,  to  the 

*  '       '  statements  of  the  Appellants  in  their  answers.  I  think  that  nothing 

has  passed  between  them  beyond  what  is  there  stated.    Bat  in 

order  to  appreciate  the  exact  position  of  the  parties,  we  mnst, 

I  think,  have  regard  to  all  that  passed  before. 

It  is  true  that  in  some  respects  the  proceedings  in  the  former 
suit  may  be  urged,  and  they  have  been  properly  urged  by  Mr. 
Amphlett,  as  placing  Lady  Harriet  in  full  possession  of  all  the  facts, 
and  as  giving  her  ample  knowledge  of  her  rights  under  the  present 
irreyocable  appointment.  It  would  be  difficult,  also,  to  hold  that 
she  had  placed  herself  in  such  a  position  as  to  incapacitate  her 
from  accepting,  under  any  circumstances,  a  gift  of  the  whole  fund. 
I  think  a  valid  appointment  might  have  been  made  to  her  of  that 
fund ;  but  the  real  point  for  consideration  is,  whether  or  not,  though 
now  conscious  of  her  strict  right  at  law  to  dispose  of  the  fund,  the 
pressure  of  a  moral  obligation  not  to  appropriate  more  than  one 
half  of  it  to  her  own  use,  and  to  hold  the  other  half  subject  to  the 
Duke's  intentions  and  for  his  purposes,  did  not  at  the  date  of  the  last 
appointment,  and  does  not  now,  weigh  on  her  mind  with  such  force 
as  to  convert  her  into  a  mere  passive  instrument  of  the  Duke's 
intentions,  and  whether  such  her  sense  of  moral  obb'gation  is  not 
well  known  to  the  Duke ;  and  if  so,  whether  he  has  taken  any  step 
whatever  to  discharge  her  from  it,  and  restore  her  to  complete 
freedom  of  action  ? 

He  does  not  say  he  has  done  so,  and  let  us  therefore  look  to  her 
own  statements  as  to  what  her  view  of  the  case  is,  and  whether  such 
view  was  not  known  to  the  Duke  whilst  making  the  appointment : — 
[His  Lordship  here  read  several  of  the  passages  in  Lady  H.  Ben- 
tinoJcB  answer  and  cross-examination  set  out  in  the  statement 
above.] 

Can  it  be  reasonably  said  that  this  lady  stands  in  any  different 
position  from  that  of  Lord  Henry ,  who,  in  one  branch  of  the  case 
before  the  Lords  Justices,  had  declared  himself  to  be  a  '^ dummy" 
in  the  transactions  in  which  he  was  there  concerned  ?  Does  not 
Lady  Harriet  describe  herself  as  a  mere  instrument  to  carry  into 
effect  the  will  of  the  Duke,  whom  she  believes  to  be  the  depositary 
of  her  late  father's  wishes  on  the  subject?  Is  this  difficulty 
removed  by  the  Duke's  statement  that  there  is  no  agreement,  that 
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he  has  no  hope  or  expectation  on  the  subject  of  his  sister's  dealing       L.  C. 
with  the  moiety  of  the  fund  in  dispute ;  and  is  it  not  necessary 
that  she  should  be  wholly  freed  from  the  notion  that  she  is  under        '-•^ 
any  moral  obligation  whatever  to  observe  the  Duke*s  wishes  ?  Tomam 

It  is  not  for  the  Court  to  point  out  how  this  may  be  done  after  all  J>^^  of 
that  has  passed.  It  is  enough  for  the  Court  to  say  that^  assuming,  as  — — 
I  think  it  is  bound  to  do,  that  the  Duke  is  aware  of  Lady  HarrieCs 
mind  being  made  up  to  act  exactly  as  he  wishes  her  to  do,  and  she 
declaring  such  to  have  always  been  her  position,  some  evidence  is 
necessary  of  a  change  of  that  purpose  of  the  Duke,  which  was  first 
evidenced  by  the  proceedings  on  the  former  appointment,  and  which 
has  never  been  disavowed,  because,  as  Mr.  Amphlett  well  observed, 
the  Duke  does  not  desire  to  disavow  his  wishes  upon  the  subject. 

Suppose  the  attempt  to  exceed  the  power  had  been  of  a  dijBferent 
character,  and  that  the  Duke,  as  donee  of  the  power,  knowing 
that  the  one  sister  was  much  attached  to  him  personally,  and  be- 
Ueving  that  it  would  be  right  that  she,  rather  than  her  sister,  should 
share  in  the  fund,  appointed,  as  here,  to  that  sister ;  and  then  sup- 
pose that  the  sister  had  deposed,  as  here,  that  she  intended,  in 
taking  the  property,  to  be  governed  entirely  by  the  Duke's  wishes, 
could  such  an  appointment  stand  ?  I  conceive  certainly  not.  And 
in  this  Court  any  attempt  to  exceed  the  limitations  of  the  power 
through  the  medium  of  any  appointment  to  one  of  the  objects  of 
it  in  exclusion  of  the  other,  is  equally  invalid,  whether  the  purpose 
of  the  donee  be  selfish,  or,  as  he  supposes,  a  more  beneficial  mode 
of  effecting  that  which  he  takes  the  donor  of  the  power  to  have 
desired.  The  Court  will  not  allow  him  to  interpret  the  donor's 
intention  in  any  other  sense  than  the  Court  itself  holds  to  be  the 
true  construction  of  the  instrument  creating  the  power ;  and  a 
Uteral  execution  of  the  power,  with  a  purpose  which  it  does  not 
sanction,  is  regarded  as  a  fraud  on  the  power. 

I  rely,  then,  on  the  continuing  course  of  proceeding  and  con- 
tmued  tenacity  of  purpose  of  the  donee  in  his  several  exercises  of 
the  power,  the  purpose  being  fully  declared  in  the  case  submitted 
to  counsel ;  I  rely  on  the  fact  that  the  deeds  which  have  been  set 
aside  in  the  former  suit  were  so  set  aside  because  Lady  Harriet 
was  a  mere  instrument  for  effecting  this  purpose ;  and  I  rely  on 
her  present  evidence,  on  cross-examination,  that  she  is  still  a  pas- 
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sive  instrument  to  effect  her  brother's  purpose ;  and,  lastly,  I  rely 
on  the  absence  of  all  evidence  to  shew  that  she  has  ever  been 
released  from  that  position. 

I  think,  therefore,  upon  the  whole  case,  that  the  Yice-Chancellor 
has  come  to  a  right  conclusion,  and  that  the  appeals  must  be 
dismissed  with  costs. 


Sib  G.  M.  Giffard,  L  J. : — 

On  this  appeal  the  yalidity  of  two  deeds  of  appointment,  dated 
the  6th  of  July,  1864,  is  brought  in  question.  They  are  appoint- 
ments purporting  to  be  in  favour  of  Lady  Harriet  Bentinch^  and  to 
exclude  her  sister  Lady  Mary  Topham.  On  the  face  of  them  they 
are  in  conformity  with  the  powers  they  refer  to,  and  were  executed 
by  the  Duke  of  PorfUmd. 

Previous  deeds  also  executed  by  the  Duke  of  Portland^  purport- 
ing to  be  in  exercise  of  the  same  powers  in  favour  of  Lady  Harriei 
Bentineh,  to  the  exclusion  of  her  sisters,  were  the  subject  of  a  suit 
which  came  first  before  the  Master  of  the  Bolls,  then  before  the 
Lords  Justices,  and  afterwards  before  the  House  of  Lords.  The 
result  of  that  suit  was  to  set  aside  those  deeds  as  invalid,  because 
their  real  object  and  purpose  was  not  to  benefit  Lady  Harriet 
Bentineh,  as  they  professed,  but  to  bring  about  a  state  of  things 
resulting  in  an  arrangement  not  warranted  by  the  powers.  [His 
Lordship  then  referred  to  several  passages  in  the  evidence  in  the 
former  suit.]  The  whole  taken  together  amounted  to  this :  That 
by  the  acts  of  the  Duke  of  Portland,  the  donee  of  the  powers  (and 
the  acts  of  his  agents  must  be  taken  as  his  acts),  an  arrangement 
was  brought  about  which  did  not  appear  on  the  face  of  the  instru* 
ments  purporting  to  exercise  the  powers,  which  was  not  in  con- 
formity with  the  powers  themselves,  and  in  consequence  of  which 
the  deeds  purporting  to  be  appointments  were  held  invalid  and  set 
aside.  That  the  arrangement  was  founded  on  what  the  present 
Duke  of  Portland  believed  to  be  the  late  Duke's  wishes,  and  that 
Lady  Harriet  assented  and  was  willing  to  assent  to  everything 
which  he  or  his  advisers  considered  conducive  to  the  end  of  carry* 
ing  out  of  those  wishes. 

In  this  state  of  circumstances  no  new  appointment  by  the  Duke 
of  Pordand — the  same  donee — in  favour  of  Lady  Harriet  Bentineh 
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—the  same  appointee — can  stand  unless  the  efifect  and  influence  of 
this  previous  arrangement  can  be  proved  to  have  been  so  obliterated 
as  to  have  put  the  donee  of  the  power  on  the  one  hand  and  the 
appointee  on  the  other  in  the  same  position  as  though  no  such 
arraDgement  had  been  brought  about. 

In  my  opinion  the  burden  of  the  proof  requisite  to  support  a 
second  appointment  in  such  a  case  rests,  and  ought  to  rest,  on  the 
appointee.  The  reasons  which  in  the  case  of  a  dealing  between  a 
solicitor  and  a  client  throw  the  onus  of  proof  on  the  solicitor, 
between  a  trustee  and  a  cestui  qtie  irust  on  the  trustee,  between  a 
parent  and  a  child  on  the  p£a*ent,  and  in  the  class  of  cases  to  which 
Euguenin  v.  Bcadey  (1)  belongs,  on  the  persons  seeking  to  sustain 
the  gift,  apply  with  equal  force  as  between  the  appointee  in  such  a 
case  as  this  and  the  person  entitled  in  default  of  appointment. 

lam  satisfied  from  Lady  H.  BeniincVs  statements  in  her  answer 
and  her  cross-examination,  that  the  original  influence  and  obliga- 
tion have  existed,  still  exist,  and  are  likely  to  exist. 

The  absence  of  Mr.  Bailey's  evidence  has,  I  confess,  no  great 
weight  with  me ;  nor  do  I  attribute  more  weight  to  Lady  Harriefs 
order  to  Messrs.  Brummond,  directing  them  to  deal  with  the 
moneys  standing  to  her  account,  according  to  the  signature  of 
Mr.  Batletf  ;  but  to  Lady  Harriefs  cross-examination,  coupled  with 
the  previous  transactions,  including  Mr.  Heatan  EUi^s  communica- 
tions with  her,  and  her  letters  to  her  sister,  I  attribute  great  weight. 
I  most  take  it  to  be  proved  that  the  present  Duke,  through  Mr. 
Beakn  Etlis^  did  what  was  thought  best  calculated  to  bind  Lady 
Harrid  to  carry  out  the  late  Duke's  wishes,  that  she  considered 
herself  bound  to  do  so,  that  the  present  Duke  knew  she  so  con- 
sidered herself,  that  no  step  has  been  taken  to  put  an  end  to  that 
obligation,  and  that  Lady  Harriet,  with  reference  to  the  appoint- 
ments of  July,  1864,  was,  and  is,  a  mere  instrument  in  the  hands  of 
the  Duke  and  his  advisers,  willing  to  do  whatever  he  and  they 
desire  in  order  to  carry  out  her  father's  wishes  with  reference  to 
Lady  TophanCs  fortune. 

It  foUows,  therefore,  that  the  appointments  cannot  stand,  and 
that  the  appeal  must  be  dismissed  with  costs. 

I  should  have  come  to  the  same  conclusion  had  I  thought  that 

(I)  14  Ves.  273. 
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the  onus  of  proof  was  on  the  Plaintiff;  bat  I  think  it  of  importance 
to  reiterate,  that  where  an  appointment  has  been  set  aside  by 
reason  of  what  ha9  taken  place  between  the  donee  of  a  power  and 
an  appointee,  a  second  appointment  by  the  same  donee  to  the  same 
appointee  cannot  be  sustained  otherwise  than  by  dear  proof  on  the 
part  of  the  appointee  that  the  second  appointment  is  perfectly  free 
from  the  original  taint  which  attached  to  the  first. 

I  have  only  to  add  that  if  the  object  of  the  appointment  in  this 
case  had,  been  simply  the  benefit  of  the  Duke  of  PorUand  himself,! 
am  persuaded  he  would  never  have  come  into  Court.  The  real 
object,  though  morally  speaking  far  different,  must,  legally  speak- 
ing, be  considered  on  precisely  the  same  principles  as  though  he 
sought  a  benefit  for  himself,  for  the  object  is  to  bring  about  a  state 
of  things  not  warranted  by  the  powers.  It  may  be  that  on  con- 
sideration the  Duke  of  Porffand  will  concur  in  the  opinion  that  the 
matter  may  from  henceforth  be  well  left  at  rest. 

Solicitors  for  the  Plaintiff:  Messrs.  Gregory,  Rowcliffe,  <&  Bow^ 
cliffe  ;  afterwards,  Messrs.  Austen,  De  Gex,  &  Harding, 

Solicitors  for  the  Duke  of  Portland  and  Lady  Harriet  Bentinck : 
Messrs.  Bailey,  Shaw,  Smith,  dt  Bailey. 

Solicitors  for  Lord  Henry  Bentinck :  JMessrs.  Cunliffe  <&  Beau- 
mont. 
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Nov.  19. 


In  re  BLAKELY  ORDNANCE  COMPANY.  L.  j.  G. 

CREYKE'S  CASE.  ^®^ 

Forfeiture  of  Shares — Company — Winding-up — Contributory — Past  Member — 

Companies  Act,  1862,  s.  38,  clause  3. 

;  The  articles  of  a  company  provided  that  shares  might  be  forfeited  for 

non-payment  of  a  call,  and  that  the  forfeiture  of  any  share  should  involTe 
the  extinction  of  all  interest  in,  and  all  claims  and  demands  against*  the 
company  in  respect  of  the  share,  and  all  other  rights  incident  to  the  share. 

C  was  the  original  holder  of  shares  which  were  forfeited  for  non-payment 
of  a  call  less  than  a  year  before  the  winding  up  of  the  company : — 

Bdd  (affirming  the  decision  of  the  Master  of  the  Bolls),  that  C,  was 
properly  placed  upon  the  list  of  past  members  as  a  contributory. 

The  liability  of  a  past  member  is  entirely  created  by  the  Companies  Acty 
1862,  and  it  is  immaterial  whether  his  shares  have  been  transferred  or  have 
been  extingaished  by  forfeiture. 

Bridget's  and  NetlTs  Cases  (1)  held  to  apply. 

1  HIS  was  an  appeal  from  aa  order  of  the  Master  of  the  Bolls 
made  in  the  winding-up  of  the  Blahely  Ordnance  Company,  Limited. 

Mr.  Oreyhe,  the  Appellant,  was  the  original  allottee  of  forty 
shares  in  the  company.  On  the  25th  of  November,  1865,  these 
shares  were  duly  forfeited  for  non-payment  of  a  call.  The  call  was 
subsequently  paid  by  Mr.  OreyTce. 

The  clauses  in  the  articles  of  association  which  related  to  the 
forfeiture  of  shares  were  the  following : — 

Art.  48.  **  After  one  month's  non-payment  of  any  call  in  respect 
of  any  share,  the  board  may  declare  the  share  forfeited  for  the 
benefit  of  the  company." 

Art.  50.  '*  The  forfeiture  of  any  share  shall  involve  the  extinc- 
tion at  the  time  of  the  forfeiture  of  all  interest  in,  and  all  claims 
and  demands  against,  the  company  in  respect  of  the  share,  and 
all  other  rights  incident  to  the  share ;  but  any  member  whose 
shares  have  been  forfeited  shall  notwithstanding  be  liable  to  pay 
to  the  company  all  calls  owing  on  such  shares  at  the  time  of  such 
forfeiture. 

Art.  51.  "  Forfeited   shares  may  be  sold  or  absolutely  extin- 

(1)  T^w  Rep.  4  Ch.  2G6. 
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1869        company." 
Ctasn^a        Before  the  expiration  of  a  year  from  the  date  of  the  forfeiture  of 

^^°'  the  shares  the  company  was  wound  up  by  order  of  the  Court,  and 
the  oflBcial  liquidator  having  ascertained  that  there  were  debts 
due  from  the  company  still  unsatisfied  which  were  due  before  the 
forfeiture,  which  the  contributions  of  the  present  members  would 
be  insuflBcient  to  satisfy,  had  Mr,  CreyJce's  name  placed  on  list  B. 
of  contributories  as  a  past  member  of  the  company.  Tlie  Master 
of  the  Bolls  held  that  he  was  rightly  placed  upon  the  list,  and 
from  this  decision  Mr.  Creyhe  appealed. 

Mr.  Jesself  Q.C.,  and  Mr.  S^eed,  for  the  Appellant : — 

The  determination  of  the  question  in  this  case  must  depend 
upon  the  contract  between  the  shareholders  and  the  company. 
The  Master  of  the  Bolls  relied  upon  Bridger's  and  NeQTs  Cases  (1)  ; 
but  the  provisions  of  the  articles  were  different  in  those  cases.  They 
simply  provided  that  forfeiture  should  extinguish  the  rights  of  the 
shareholder  against  the  company  in  respect  of  his  forfeited  share ; 
but  the  50th  article  in  the  present  case  provides  that  "all  other 
rights  incident  to  the  share "  shall  be  extinguished :  8toeJcen*8 
Case  (2).  The  38th  section  of  the  Companies  Act,  1862  (3)  is  not 
inconsistent  with  this  provision.  TImt  section  can  only  mean  that 
a  past  member  can  only  be  made  to  contribute  in  respect  of  exts^tfi^^ 
shares ;  whereas  in  this  case  the  shares  were  not  existing,  but  were 
altogether  extinguished.  Bridger^s  and  NeilTs  Cases  also  differ  in 
this  respect,  that  there  the  persons  sought  to  be  charged  were  trans- 
ferors of  the  forfeited  shares.  In  the  present  case  the  person  to  be 
charged  was  the  holder  at  the  time  of  forfeiture.  The  transferring 
shareholder  is  in  a  different  position,  for  he  would  be  liable  at  law 
as  in  an  ordinary  partnership.  The  Act  did  not  create  a  fresh 
liability  in  his  case,  but  only  provided  that  he  should  not  be 
released  by  the  qimsi  corporate  nature  of  the  company.     But  in 

(1)  Law  Kep.  4  Ch.  266.  unless  it  appears  to  the  Court  that  the 

(2)  Ibid.  3  Ch.  412.  existing  members  are  unable  to  satisfy 

(3)  25  &  26  Vict.  c.  89,  s.  38  (3) :  the  contributions  required  to  be  made 
•*  No  past  member  shall  be  liable  to  by  them  in  pursuance  of  this  Act." 
contribute  to  the  assets  of  the  company, 
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the  case  of  the  holder  of  a  forfeited  share  there  is  a  special  contract     L.  J.  G. 
that  he  should  he  released  from  liability.     And  it  would  be  a       1869 
strange  result  of  the  statute  if  a  person  who  by  forfeiture  had  lost     Crktke's 
all  liability  upon  his  share,  could  become  liable  again  by  means  of 
a  subsequent  winding-up.     There  would  also  be  great  difficulty  in 
adjusting  the  rights  of  the  past  holders  of  forfeited  shares  and  the 
past  holders  of  existing  shares  in  ease  a  call  were  to  be  made,  not 
for  payment  of  debts,  but  for  adjusting  the  contributions  of  con- 
tributories  inter  $e. 

Sir  B.  BaggaUayj  Q.C.,  and  Mr.  Higgins,  for  the  official  liquida- 
tor, were  not  called  on. 

SiB  G.  M.  GiFPARD,  L.J. : — 

I  quite  agree  that  the  facts  of  this  case  and  those  otBridger's  and 
NeilTs  Cases  (1)  are  not  identical,  but  though  there  is  a  distinction 
in  the  facts,  in  principle  there  is  none.  The  difference  between 
Bridger's  and  NeilTs  Cases  and  this  case  is,  that  though  there  the 
shares  had  been  forfeited,  the  parties  whose  names  were  sought  to 
be  placed  on  the  list  were  persons  who  had  transferred  their  shares, 
while  in  this  case  the  gentleman  whose  name  is  sought  to  be  put 
on  the  list  has  simply  had  his  shares  forfeited ;  and  there  is  also  a 
somewhat  different  clause  as  to  forfeiture  in  these  articles  from 
that  which  there  was  in  Bridger's  and  NeilTs  Gases.  No  doubt,  in 
the  present  case,  the  shares  were  extinguished  by  the  forfeiture, 
and  the  company  had  a  right  to  re-issue  them  if  they  could  get 
anyone  to  take  them,  and  as  between  the  company  and  the  mem- 
bers, apart  from  the  Companies  Act,  the  only  liability  was,  that 
the  member  was  bound  to  pay  the  colls  made  on  him  antecedently 
to  the  forfeiture.  But  apart  from  the  Companies  Ad  the  position 
of  the  company  with  respect  to  a  transferor  would  be  just  the  same 
as  it  would  be  with  respect  to  a  person  whose  shares  had  been  for- 
feited. In  neither  case  could  the  company,  according  to  the 
ordinary  articles  of  association,  proceed  against  a  transferor.  The 
result,  is  that  this  liability  of  a  past  member  is  a  liability  entirely 
created  by  the  statute,  and  by  nothing  else. 

That  being  so,  let  us  see  whether  the  50th  clause  of  the  articles 

(1)  Law  Rep.  4  Ch.  266. 
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L.  J.  G.      was  meant  to  put  an  end  to  what  the  statute  proyides.    I  certainly 
1869       should  hesitate  before  I  decided  that  a  clause  which  went  in  the 

Ci^TKE^s    <li^c^  teeth  of  the  statute  was  good  for  anything  at  all ;   but  this 
^*^-       clause  does  not  go  in  the  direct  teeth  of  the  statute — ^it  is  quite 
consistent  with  it.    You  must  take  the  articles  as  they  stand — you 
must  take  the  statute  as  it  stands,  and  read  them  both  together, 
and  then  see  what  is  the  liability.    If  you  do  this  the  conclusion 
will  be,  that  by  the  50th  clause  of  the  articles  the  share  will  be  ex- 
tinguished by  forfeiture,  but  if  there  is  a  winding-up  within  a  year 
the  liability  continues  to  pay  all  debts  due  at  the  time  of  the  for- 
feiture.   Bridgers  and  NeilTs  Cases  (1)  are  decisions  that  there  need 
not  be  existing  shares  in  order  that  a  past  member  may  be  made 
liable  in  respect  of  shares.  Those  cases  also  decide  that  the  amount 
in  respect  of  which  the  member  is  liable  is  the  amount  (if  any) 
which  has  not  been  paid,  and  they  further  decide  this,  as  plainly  as 
a  case  can  decide  anything,  that  what  you  have  to  look  to  is  the 
original  contract  of  the  shareholder  in  respect  of  the  shares.    You 
have,  then,  to  consider  whether  the  shareholder  has  ceased  to  be  a 
member  for  more  than  twelve  months,  and  whether  any  other  person 
is  liable  in  respect  of  these  particular  shares,  and  if  so,  you  must 
exhaust  him  before  you  can  come  upon  the  past  member.    But  if 
it  be  the  case,  either  that  the  shares  are  transferred,  and  the  person 
who  is  a  member  in  respect  of  them  is  unable  to  pay,  or  if  the  shares 
do  not  exist  at  all,  then,  beyond  all  question,  after  all  the  existing 
members  have  been  exhausted,  the  past  member  is  liable. 

I  feel  no  difficulty  on  account  of  the  argument  which  Mr.  Jessd 
and  Mr.  Speed  have  urged  with  reference  to  the  contributions  by 
contributories  inter  se,  and  with  reference  to  the  3rd  division  of  the 
38th  section  of  the  Act.  As  to  contributions  by  contributories 
inter  se,  if  you  have  twenty  past  members,  all  of  whom  have  been 
made  contributories,  and  whose  contributions  would  have  to  be 
settled  inter  se,  it  is  the  settled  practice  that  you  may  make  calls 
upon  past  members  before  you  have  made  the  list  of  past  members 
complete,  and  you  may  make  calls  in  such  a  way  as  that  a  man 
may  be  obliged  to  pay  a  given  sum  and  afterwards  recover  that 
given  sum  from  others  in  the  same  category  as  himself.  Therefore, 
that  makes  no  difficulty. 

(1)  Law  Eep.  4  Ch.  266. 
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Then  as  to  the  3rd  subdivision  of  the  38th  section,  that  was  held      l.  J.  G. 
to  create  no  difScnIty  in  Bridffers  and  NeSTs  Cases  (1),  and  it  cer-        i869 
tainly  creates  no  difficulty  here : — -[His  Lordship  read  the  clause.]     cwmut's 
That  datise  means  simply  this,  and  nothing  else,  that  the  liability  of       ^^^' 
past  members  shall  be  secondary  to  the  liability  of  existing  mem- 
bers— ^that  you  must  exhaust  all  the  existing  members  before  you  go 
to  the  past  members,  but  when  they  are  exhausted  you  may  go  on 
to  the  past  membersj  and  it  matters  not  whether  there  are  exist- 
ing shares  or  not.     Forfeiture  and  transfer  have  for  this  purpose 
the  same  effect.     Therefore  this  appeal  must  be  refused  with  cost^. 

Solicitors  for  the  Appellant :  Messrs.  TayhVy  Hoare,  &  Taylor. 
Solicitors  for  the  Official  Liquidators:  Messrs.  Lewis^  Munns, 
Nunn^  &  Ixmgden. 


Dee.  10. 


Jn  re  P0TTEEIE8,  SHKEWSBURY,  AND  NOETH  WALES      L.  j.  G. 

RAILWAY  COMPANY.  1869 

Scheme  <^  Arrangement — Jurisdiction — Bailway  Companies  Acty  1867  (30  <fc  31 
Viet,  e.  127),  n.  7,  9 — Bestraining  JExecutionhy  Debenture  Holder. 

m 

The  7th  and  9th  sections  of  the  Bailway  Companies  Act,  1867,  give  only 
an  interim  power  to  the  Court  with  respect  to  proceedings  by  creditors 
between  the  fiting  and  the  inrolment  of  a  scheme  of  arrangement.  After  the 
inrolment  the  company  cannot  obtain  an  injunction  either  against  outside 
creditors  or  creditors  bound  by  the  scheme,  except  upon  a  bill  filed. 

A  debenture  holder  obtained  judgment  at  law  before  the  passing  of  the 
BaQufcy  Companies  Act^  1867,  and  issued  execution  after  the  inrolment  of 
a  scheme  of  arrangement  under  the  Act  by  which  all  debenture  holders  were 
bound*  The  creditor  moved  for  leave  under  the  9th  section  to  levy  execu- 
tion, and  the  company  moved  imder  the  7th  section  to  restrain  him  and  the 
sherifis  from  further  proceedings.    Both  motions  were  dismissed  with  costs. 

But  semhtCf  the  creditor  was,  bound  by  the  scheme,  notwithstanding  his 
judgment,  and  if  a  bill  had  been  filed  he  would  have  been  restrained. 

The  order  of  Malins,  Y.C.,  varied. 

Bowen  v.  Brecon  Bailway  Company  (2)  questioned. 

1  HIS  case  came  before  the  Court  by  appeal  from  t^ro  orders  of 
Yioe-Chancellor  MalinSy  made  In  the  Matter  of  the  Scheme  of 
Arrangement  of  the  Potteries,  Shrewsbury,  and  North  Wales  JRail- 
way  Company. 

(1)  Uvv  Rep.  4  Ch.  266.  (i)  Law  Ecp.  3  Eq.  541. 
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L.  J.  G.  The  Appellant,  Mr.  P.  Minor,  was  a  debenture  holder  of  the 

1869        company,  and  in  February,  1867,  before  the  passing  of  the  Railway 

^^g        Companies  Act,  1867,  he  obtained  judgment  against  the  company 

PoTTEBiEs,    Q^  jiig  debenture  for  £440,  toffether  with  interest  and  costs.    On 

AND  North  the  following  day  he  sued  out  a  writ  of  ^.  fa.  against  the  goods  of 

Railway  Co.  the  company,  to  which  the  sheriff  of  Shropshire  made  a  return  of 

nulla  bona. 

The  company,  being  largely  indebted,  filed  a  scheme  of  arrange- 
ment in  May,  1868.  The  scheme  provided  that  the  company 
should  raise  debenture  stock  equal  to  the  amount  of  their  debts, 
and  should  allot  the  same  to  all  their  mortgage  and  other  cre- 
ditors who  were  bound  by  the  scheme  in  the  proportion  of  their 
respective  claims.  More  than  three-fourths  of  the  debenture 
holders  consented  to  the  scheme,  and  the  scheme  was  duly  in- 
rolled  on  the  13th  of  July,  1868. 

Minor  refused  to  consent  to  the  scheme,  and  on  the  24th  of  Sep- 
tember, 1869,  again  issued  execution  upon  his  judgment,  under 
which  writ  the  sheriff  seized  some  of  the  engines  and  rolling  stock 
of  the  company. 

On  the  20th  of  October,  1869,  the  company,  on  a  motion  in  the 
matter  of  the  scheme,  obtained  an  interim  order  from  Yice-Chan- 
cellor  James,  as  vacation  Judge,  restraining  the  fiheriff  from  selling 
the  property,  and  they  subsequently  moved  before  Vice-Chancellor 
Mdlins,  for  an  injunction  to  restrain  the  sheriff  from  continuing  in 
possession  of  the  rolling  stock,  and  to  restraiin  Minor  from  taking 
any  further  proceedings  against  the  company  under  his  judgment. 
Minor  also  made  a  cross  motion  for  permission  to  make  his  execu- 
tion available  against  the  company  notwithstanding  the  scheme  of 
arrangement.  The  Vice-Chancellor,  on  the  18th  of  November, 
granted  the  injunction  against  the  sheriff  and  Minor,  and  refused 
to  make  any  order  on  Minor" s  motion.  From  these  decisions  Minor 
appealed. 

Mr.  QIasse,  Q.C.,  and  Mr.  Locock  Webb,  for  the  Appellant : — 

There  are  two  objections  to  the  order  for  an  injunction.  The 
first  is,  that  the  Court  has  no  jurisdiction  to  make  such  an  order. 
No  bill  has  been  filed  in  this  case,  and  this  Court  has  no  summary 
jurisdiction  unless  it  is  given  it  by  the  Act.    The  only  section 
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which  gives  power  to  this  Court  to  restrain  proceedings  by  creditors     L.  J.  G. 
is  the  7th  (I),  and  it  only  gives  an  interim  power  while  the  consi-        1869 
deration  of  the  scheme  of  arrangement  is  pending,  and  is  inopera-       j„  ^^ 
tive  as  soon  as  the  scheme  is  inrolled :  In  re  Cambrian  BaUways  ^JiwSubt 
Company' 8  Scheme  (2).  an©  North 

The  proper  remedy  of  the  creditor  in  this  case,  if  he  has  any  Bailwat  Ca 
rights,  is  nnder  the  5th  section,  which  gives  power  to  the  Common        """ 
Law  Court  out  of  which  the  execution  issued  to  determine  ques- 
tions on  an  application  by  either  party. 

But  we  contend,  in  the  second  place,  that  even  if  this  Court  had 
jurisdiction,  this  is  not  a  case  in  which  it  ought  to  be  exercised. 
So  far  as  regards  Mr.  Minors  rights  as  a  mortgagee,  he  is  bound 
by  the  scheme ;  but  his  rights  as  a  judgment  creditor  are  unaffected. 
In  that  respect  he  is  an  ''  outside  creditor  "  with  whose  rights  the 
scheme  does  not  profess  to  deal.  It  would  be  most  unjust  if  he 
were  to  be  deprived  of  the  fruit  of  his  activity  in  obtaining  judg- 
ment, which  was  done  more  than  a  year  before  the  filing  of  the 
scheme :  In  re  Bristol  and  North  Somerset  Railway  Company  (3). 

[The  Lord  Justice  Giffard  referred  to  Bowen  v.  Brecon  Railway 
Company  (4),  in  which  it  was  held  by  the  present  Lord  Chancellor, 
then  Vice-Chancellor,  that  a  debenture  holder  who  issued  execution 
could  only  do  so  as  a  trustee  on  behalf  of  himself  and  the  other 
judgment  creditors,  and  said  that  if  the  same  question  was  involved 
in  the  present  case,  he  should  wish  it  to  be  heard  by  the  full  Court 
in  order  that  the  principle  of  that  decision  might  be  reconsidered.] 

In  Bowen  v.  Brecon  Railway  Company  a  receiver  had  been  ap- 
pointed on  behalf  of  all  the  debenture  holders.  In  the  present 
case  Mr.  Minor  was  actually  in  possession  of  the  rolling  stock  by 
virtue  of  liis  first  writ  of  fi.  fa.  before  the  filing  of  the  scheme. 
The  Companies  Clauses  Act,  1845  (8  Yict  c.  16,  s.  53),  expressly 
reserves  to  mortgagees  their  right  to  sue  for  their  principal  and 
interest  in  the  ordinary  way. 

With  respect  to  our  cross  motion  for  leave  to  make  our  judgment 

(1)  Sect  7 :  "  After  the  filing  of  the  such  terms  as  the  Court  thinks  fit"   J 
icheme,  the  Court  may,  on  the  appli-  (2)  Law  Rep.  3  Ch.  278. 

cation  of  the  company  on  summons  (3)  Ibid.  6  £q.  448. 

or  motion,  in  a  summary  way,  restrain  (4)  Ibid.  3  £q.  541. 

any  action    against  the  company  on 
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L.  J.  6.     available  under  the  9th  (1)  section  of  the  BaUway  Companies  Aet^ 

I860        1867,  the  application  was  made  ex  dbundanti  eauidd,  as  it  ap- 

"j^e       peared  doubtful  whether  that  section  applied  to  all  creditors,  or 

^^J^^^Y  ^^^y  ^  those  who  were  bound  by  the  scheme ;  but  whether  that 

AHD  North  application  was  strictly  necessary  or  not,  we  contend  that  this  is  a 

Railway  Co.  case  in  which  the  Court  will  grant  it. 

Mr.  Oslame,  Q.C.,  and  Mr.  Bryden^  for  the  company : — 

The  &llacy  of  the  argument  of  the  Appellants  lies  in  the 
assumption  that  they  are  '^  outside  creditors.''  The  7th  section  is 
applicable  to  all  creditors.  It  may  be  put  in  force  against  outside 
creditors  during  the  pendency  of  the  scheme.  After  the  scheme  is 
inroUed  it  is  inoperative  as  to  them ;  but  the  words  are  quite 
genei*aly  and  it  can  still  be  enforced  against  the  creditors  who  are 
bound  by  the  scheme.  It  is  independent  of  the  9th  section,  which 
only  applies  to  creditors  who  are  bound  by  the  scheme.  The 
Appellant  is  a  mortgagee,  and  is  bound  by  the  scheme;  and 
although  he  has  obtained  a  judgment,  he  is  still  a  mortgagee. 
The  argument  of  hardship  to  hrm  has  no  force ;  for  the  policy  of 
the  Act  is  that  the  creditors  should  surrender  some  of  their  rights 
for  the  general  benefit  of  all  who  come  in  under  the  scheme.  If 
the  company  had  to  file  a  bill  against  each  judgment  creditor,  the 
expense  would  be  enormous.  It  is  therefore  reasonable  that  the 
Court  should  have  the  power  of  restraining  such  proceedings  on 
motion. 

Sir  G.  M.  Gipfard,  L. J. : — 

This  case  comes  before  me  not  upon  a  bill  filed,  but  on  a  motion 
under  the  Bailway  Companies  Act,  1867.  With  respect  to  the 
7th  and  9th  sections  of  that  Act,  Lord  OaimSy  in  In  re  Cambrian 
Railways  Company* s  Scheme  (2),  says :  "  I  think  the  object  and 
meaning  of  these  clauses  are  sufficiently  clear.  The  company  is 
unable  to  meet  its  engagement&  The  scheme  is  expected  to 
result  in  the  production  of  new  capital  or  loans  wherewith  the 

(1)  Sect.  9  :  "  After  such  publication  leave  of  the  Gourc,  to  be  obtained  on 

of  notice  no  execution,  attachment,  or  summons  or  motion  in  a  summary  way. 

other  process  against  the  property  of  the  (2)  Law  Hep.  3  Ch.  296. 
company  shall   be    available  without 
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engagements  may  be  satisfied.    But  if  vvhile  the  scheme  is  ma-     L.  J.  G. 
taring,  and  the  requisite  assents  are  being  obtained,  the  company       is69 
and  its  property  are  torn  asunder  and  destroyed  by  litigation       ]^^ 
and  executions,  the  remedy  proposed  by  the  scheme  will  come '  ^^"j[*™"» 
too  late.     An  interim  power  must  therefore  be  given  to  the  Court  akd  North 
(up  to  what  point  that  interim  power  may  and  ought  to  be  exer-  Railway  Co. 
cised  is  not  now  the  question)  to  stay  actions  on  proper  terms,  and 
executions  must  be  made  dependent  on  the  leave  of  the  Court." 

I  take  this  to  mean  that  the  power  given  by  these  sections  is  an 
interim  power  only.  The  whole  object  of  the  Act  is  to  give  the 
opportunity  of  preparing,  perfecting,  and  filing  a  scheme,  which 
when  inrolled  is  to  have  all  the  efiect  of  an  Act  of  Parliament. 
At  this  point  the  powers  given  to  the  Court  cease,  and  the  staius 
of  the  railway  company  is  fixed  in  the  same  way  as  though  it  had 
obtained  an  Act  of  Parliament.  It  could  not  have  been  intended 
that  every  person  who  at  any  time  obtained  a  judgment  against  a 
company  should  be  obliged  to  apply  to  the  Court  for  leave  to  issue 
execution,  because  the  company  happened  to  be  a  company  regu- 
lated by  an  inrolled  scheme,  or  that  the  Court  should  be  able 
for  this  reason  to  restrain  an  action  hrevi  manu,  and  even 
though  there  should  be  no  such  equity  as  would  maintain  a  bill. 
For  the  period  between  the  filing  and  the  inrolling  of  the  scheme 
there  is  that  which  amounts  to  a  lis  pendens — there  is  both  a 
reason  and  a  necessity  for  the  exercise  of  large  discretionary 
powers,  but  on  the  inrolmeut  of  the  scheme  this  reason  and  ne- 
cessity cease.  All  those  who  are  bound  by  the  scheme  can  be 
restrained  from  transgressing  its  provisions  according  to  the  usual 
and  proper  forms  and  practice  of  the  Court,  whilst  as  against  a 
party  not  bound  by  the  scheme  it  cannot,  after  its  inrolment,  be 
right  or  proper  to  proceed  on  the  footing  of  it.  I  therefore  come 
to  the  conclusion  that  the  powers,  which  are  unusual  and  extra- 
ordinary ones,  were  given  only  for  the  period  between  the  filing 
and  inrolment  of  the  scheme,  and  that  after  the  inrolment  the 
company,  which  is  desirous  of  restraining  the  proceeding  against 
it,  is  in  the  same  position  as  any  ordinary  company  or  person,  and 
may  file  a  bill  for  that  purpose. 

It  was  argued  that  the  7th  section  had  a  wider  operation  than 
the  9th ;  I  do  not  think  that  is  so.    I  think  that  they  both  apply 
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L.  J.  G.     to  the  same  interval  of  time.    I  am  convinced  that  this  power 
I860       was  only  given  to  the  Court  to  enable  the  company  to  protect  iter 
^I7»       property  pending  the  scheme,  if  there  was  a  reasonable  expecta- 
ShrSJtotoy  ^^^^  ^^  obtaining  the  requisite  assents. 

ASD  NoBTH       I  am  therefore  of  opinion,  as  to  these  two  motions,  that  the 

Railway  Co.  motion  for  leave  to  proceed  with  the  execution  was  unnecessary  ; 

and  that  the  Court  had  no  jurisdiction  to  grant  the  injunction 

asked  for  in  the  other  motion,  and  that  both  applications  ought  to 

have  been  dismissed  with  costs. 

But  the  company  must  have  an  opportunity  of  filing  a  bill ; 
and  if  a  bill  had  been  filed  I  should  probably  have  granted  an  in* 
junction.  I  have  no  hesitation  in  saying  that  a  debenture  holder 
is  still  a  debenture  holder,  although  he  has  obtained  a  judgment^ 
otherwise  there  would  be  no  result  from  a  scheme  of  this  kind. 
The  order  will,  therefore,  be  that  the  injunction  be  dissolved  from 
the  16th  instant    There  will  be  no  costs  of  the  appeal. 

Solicitor  for  the  Appellant :  Mr.  D.  Aston,  agent  for  Mr.  W.  it 
Minor,  Manchester, 

Solicitor  for  the  Company :  Mr.  8,  F.  Noyes. 


L.  J.  G.  In  re  CUMING. 

~|J^  Trustee  Act,  1850,  ««.  3,  20 — Covenant  to  surrender  Copyhdds, 

Dec.  11. 
A  vendor  covenaDted  in  the  usual  way  to  surrender  copyholds  to  the 

purchaser,  and  the  purchase*money  was  paid.    The  vendor  died  before  sur* 

render.    His  customary  heir  was  of  unsound  mind.    The  covenant  contained 

uo  declaration  that  the  vendor  and  his  heirs  would  until  surrender  hold  the 

premises  in  trust  for  the  purchaser : — 

EeLd^  that  a  person  might  be  appointed  under  the  Trustee  Act,  1850,  to 

convey  to  the  purchaser,  without  a  suit  being  instituted  to  have  the  heir 

declared  a  trustee. 

In  1867  Henry  Cuming  contracted  to  sell  certain  leasehold  and 
copyhold  property  to  the  Petitioner  Frederick  Blade;  and  by 
indenture  dated  the  9th  of  November,  1867,  acknowledging  in  the 
usual  way  the  receipt  of  the  purchase-money,  Cuming  assigned  the 
leaseholds  to  the  Petitioner,  his  executors,  administrators,  and 
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assigns,   and  covenanted  for   himself,  his  heirs,   executors,  and     L.  J.  G. 
administrators,  with  Blade,  his  heirs  and  assigns,  that  he,  Cuming^       1869 
would  forthwith  surrender  the  copyhold  property  to  the  use  of       j„^ 
Slade,  his  heirs  and  assigns,  according  to  the  custom  of  the  manor.      Cumiho. 

Before  any  surrender  had  been  made,  Cuming  died  intestate, 
leaving  a  enstomary  heir  who  was  of  unsound  mind,  though  not 
foimd  so  by  inquisition.  Blade  thereupon  presented  a  Petition  in 
lunacy  intituled  In  the  Matter  of  A.  Cuming^  a  person  of  unsound 
mind  not  so  found  by  inquisition.  In  the  Matter  of  the  Trustee  Acts, 
1850  and  1852,  and  In  the  Matter  of  Frederick  Blades  Trust, 
praying  that  a  proper  person  might  be  appointed  to  convey  the 
copyholds  to  the  Petitioner. 

Mr.  North,  for  the  Petitioner,  referred  to  the  Trustee  Aei,  1850, 
ss.  3  and  20,  and  to  Be  CoUingwooXs  Trusts  (1),  and  contended  that, 
though  there  were  not  here,  as  in  that  case,  any  words  declaring  a 
trust,  still  in  the  case  of  an  executed  contract  a  suit  was  not 
necessary. 

Sir  G.  M.  Gij'fard,  L.J. : — 

I  think  that  the  distinction  drawn  between  an  executed  and  an 
unexecuted  contract  is  sound.  Where  there  is  only  a  contract  for 
sale  a  suit  is  necessary  to  declare  the  vendor  a  trustee ;  but  where 
the  contract  has  been  executed  by  payment  of  the  purchase-money 
and  a  formal  covenant  to  surrender,  I  think  that  no  suit  is  neces- 
sary. An  order  will  be  made  as  prayed  on  production  to  the 
liegistrar  of  an  affidavit  proving  strictly  the  execution  of  the  deed 
and  the  payment  of  the  purchase-money. 

iSolicitors :  Messrs.  WestaU  &  Roberts, 

(I)  6  W.  R.  536. 
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L.  J.O. 


STONE  V.  STONE. 


1®®>         SiaJMe  of  LimiiaHons^Marriage  SetOement-^Breaeh  of  Trust  on  tU  Part  of  iht 
jj^  20^  Settlor — Covenant  to  settle. 

By  a  post-nuptial  settlement  dated  in  1814,  made  in  pnrsuance  of  an 
ante-nuptial  agreement,  after  reciting  that  the  husband  had  agreed  to  settle 
£1000  in  manner  thereinafter  mentioned,  and  to  enter  into  the  covenants 
thereinafter  contained,  and  reciting  that  this  sum  of  £1000  had  been  paid  to 
O^  it  was  witnessed  that  G.  covenanted  with  the  settlor  that  he  would  hold 
the  £1000  upon  trust,  with  the  approbation  of  the  settlor,  to  invest  it,  in  the 
joint  names  of  the  settlor  and  himself,  cither  in  the  public  funds  or  in 
government  or  real  securities,  and  would  hold  the  trust  funds  and  securities 
upon  trust  for  the  settlor  and  his  wife  during  their  respective  lives,  and  after 
their  death  upon  trust  for  the  benefit  of  their  children ;  and  the  settlor  cove- 
nanted that  he  would  at  the  expiration  of  twelve  months  pay  to  G*  another 
sum  of  £1000,  to  be  held  by  him  upon  the  same  trusts  as  the  first  sum. 

G,  died  in  1821,  and  the  settlor,  having  survived  his  wife,  died  in  1868. 
Neither  of  the  sums  of  £1000  were  really  paid  to  G,,  or  invested  in  the  joint 
names  of  G,  and  the  settlor : — 

Hddf  on  a  claim  by  the  children  in  a  suit  instituted  for  the  administration 
of  the  settlor's  estate :  First,  that  the  settlor  had  constituted  himself  a  trustee 
of  the  first  sum  of  £1000,  and  that  his  estate  was  liable  for  his  breach  of  trust 
in  not  seeing  that  it  was  invested,  notwithstanding  the  Statute  of  Limita- 
tions; secondly,  that  as  to  the  second  sum  of  £1000,  the  settlor  was  in  the 
position  of  a  simple  covenantor,  and  that  the  remedy  of  the  claimants  for  his 
breach  of  the  covenant  was  barred  by  the  Statute  of  Limitations, 

The  decision  of  James,  V.C,  varied. 

X  HIS  was  an  appeal  from  a  decision  of  Yice-Chancellor  Janies 
refusing  to  allow  a  claim  on  the  estate  of  John  Stone  in  the  above 
suit. 

By  an  indenture  dated  the  17th  of  February,  1814,  and  made 
between  John  Stone^  of  the  first  part,  Ann  Sawyer  Stone,  his  wife, 
of  the  second  part,  and  Rohert  Oatcomhe  of  the  third  parf^  after 
reciting  that  the  said  /.  Stone  did  by  a  certain  agreement  or 
memorandum  in  writing  made  and  executed  previous  to  his 
marriage  with  the  said  Ann  S.  Stone,  agree  to  settle  the  sum  of 
£1000  in  manner  thereinafter  mentioned,  and  also  to  enter  into 
the  covenants  thereinafter  contained;  and  that  the  said  John 
Stone  had  paid  into  the  hands  of  the  said  Bohert  Oatcombe  the  sum 
of  £1000  at  or  before  the  sealing  or  delivery  of  the  said  indenture, 
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the  payment  and  receipt  whereof  he,  the  said  Bdbevi  Qateombef     U  J.  Gt. 
did  thereby  acknowledge,  it  was  witnessed  that  in  pursuance  and       1869 
performance  of  the  said  agreement  entered  into  previous  to  the       Stoni 
said  marriage,  and  in  order  to  make  some  provision  for  the  said      ^^, 

Ann  8.  Stone  and  the  issue  of  the  said  marriage,  he,  the  said       

Robert  Oatcanibe,  for  himself,  his  heirs,  executors,  and  administra- 
tors, covenanted  with  the  said  John  Stone,  his  executors,  adminis- 
trators, and  assigns,  that  the  said  Bolert  Oaicombe  should  stand  and 
be  possessed  of  the  said  sum  of  £1000,  and  also  such  further  sum 
as  should  be  paid  to  the  said  Robert  Oaicombe  as  thereinafter 
mentioned,  upon  the  trusts  thereinafter  declared  of  and  concerning 
the  same,  that  is  to  say,  upon  trust  that  the  said  Robert  Oaicombe, 
his  executors,  administrators,  or  assigns,  should,  with  the  approba- 
tion of  the  said  John  Stone,  testified  by  some  writing  under  his 
hand,  lay  out  and  invest  the  same  sum  of  £1000  in  parliamentary 
stocks,  or  in  the  public  funds,  or  otherwise  put  and  place  the 
same  out  at  interest  on  government  or  real  securities,  or  on  the 
security  of  lands  held  for  any  long  term  or  terms  of  years 
absolute,  in  the  names  of  him,  the  said  Robert  Oatcombe,  his 
executors,  administrators,  or  assigns,  and  of  him  the  said  John 
Stone,  and  from  time  to  time,  if  the  said  John  Stone  should  so  think 
fit  and  direct  by  any  writing  under  his  hand,  to  alter  and  change 
such  stocks,  fands,  and  securities  wherein  the  same  should  be  lent 
and  invested,  and  should  pay,  apply,  and  dispose  of  the  interest, 
dividends,  and  proceeds  to  arise  by  or  out  of  the  said  trust  funds 
upon  trust  for  J.  Stone  and  Ann  S.  Stone  during  their  respective 
lives,  and  after  the  decease  of  the  survivor  upon  trust  that  the  said 
R.  Oaicombe,  his  executors,  administrators,  or  assigns,  should  assign, 
transfer,  and  pay  the  said  sum  of  £1000,  and  the  stocks,  funds,  or 
securities,  so  to  be  purchased,  unto  and  between  the  children  of 
the  marriage  in  such  manner  as  the  survivor  of  them,  the  said 
/.  Stone  and  A.  S.  Stone,  should  by  will  appoint,  and  in  default  of  such 
appointment  upon  trust  for  the  children  of  the  marriage  in  equal 
shares.  And  by  the  same  indenture  the  said  J.  Stone,  for  his 
heirs,  executors,  and  administrators,  covenanted  with  the  said 
R,  Oaicombe  that  he  would,  at  the  expiration  of  twelve  calendar 
months  from  the  date  thereof,  pay  to  the  said  R.  Oatcombe,  his 
executors,  administrators,  and  assigns,  the  further  sura  of  £1000,  and 
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L.  J.  G.     would  sell  and  convert  into  money  with  all  convenient  speed  all  the 

1869       real  and  personal  estate  which  the  said  A.  8,  Stone,  or  J.  Stone  in 

g^i      her  right,  shoidd  during  the  coverture  become  possessed  of,  and  pay 

•'         the  proceeds  into  the  hands  of  the  said  B.  Oatcombe,  to  be  by  him 

-^       placed  out  at  interest  in  such  manner  and  upon  the  same  trusts  as 

were  thereinbefore  declared  concerning  the  sum  of  £1000. 

jB.  Gaicombe  died  in  the  year  1821.  Ann  S.  Stone  died  in  July, 
1851.  The  present  claimants,  Eliza  Parish  Stone  and  Qeorgiana 
Coh,  were  the  only  children  of  the  marriage  who  attained  twentj'- 
one.  Neither  of  the  sums  of  £1000  mentioned  in  the  settlement 
was  ever  invested  by  jB.  Gatcombey  either  in  his  own  name,  or  in 
the  joint  names  of  himself  and  J*.  Stone,  nor  was  either  of  the 
sums  ever  paid  by  /.  Stone,  although  a  bond  for  £1000  was  given 
by  him  to  Oateomhe  for  the  first-mentioned  sum. 

J,  Stone  made  his  will,  dated  the  1st  of  February,  1867,  and 
thereby,  after  reciting  that  by  a  marriage  settlement  made  sub- 
sequently to  his  marriage  he  had  the  power  of  appointing  the 
money  thereby  settled  amongst  his  children  of  the  marriage  in  such 
parts  and  proportions  as  he  might  think  proper ;  and  reciting  that 
the  said  Bchert  Oateombe  died  many  years  since  insolvent^  and  the 
trust  estate  became  reduced  to  £600,  which  was  secured  by  the  bond 
of  Richard  Gaieombe,  the  brother  of  Bobert  Oateombe,  the  testator 
appointed  the  said  sum  of  £600  in  certain  proportions  between  his 
two  children,  the  present  claimants.  The  sum  of  £600  appointed  in 
the  will  was  the  produce  of  the  sale  of  certain  property  of  Mrs.  I^one. 

John  Stone  died  in  July,  1868,  without  having  made  any 
appointment  except  that  contained  in  his  said  will,  and  shortly 
afterwards  this  suit  was  instituted  for  the  administration  of  his 
estate. 

The  children  claimed  in  this  suit  to  rank  as  creditors  on  John 
Stone^s  estate  in  respect  of  the  two  sums  of  £1000  settled  by  the 
above*8tated  settlement  The  Yice-Chanoellor  was  of  opinion  that 
/.  Stone  had  not  constituted  himself  a  trustee  of  either  of  the  two 
sums,  and  that  the  daim  was,  therefore,  barred  by  the  Statute  of 
Limitations,  and  fiom  this  decision  the  claimants  appealed. 

Mr.  Eddis,  Q.C.,  and  Mr.  Ihtmerffue,  for  the  Appellants : — 
The  settlement  of  1814  was  not  voluntary,  having  been  made  in 
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pursuance  of  an  ante-nuptial  agreement,  and  the  present  claimants,  L.  J.  6. 
therefore,  stand  in  the  position  of  creditors.    With  respect  to  the       isco 

first  sum  of  £1000,  /.  Stone  constituted  himself  a  trustee  of  his  own  stonb 

settlement.     Oatcombe  covenanted  with  him  that  he  would  invest  „  ^' 

HTOKE. 

the  money  in  their  joint  names,  and  he  became  a  trustee  of  that        

covenant  for  his  wife  and  children.  The  words  "  with  the  appro- 
bation of  J.  Stoney^  refer  to  the  securities  in  which  the  money  was 
to  be  invested,  not  to  the  act  of  investing  in  their  joint  names. 
The  money  was  lost  through  not  being  so  invested,  and  /.  Stone 
was,  therefore,  a  party  to  the  breach  of  trust. 

As  to  the  second  sum  of  £1000,  which  J".  Stone  covenanted  to  pay 
to  GcUeonibe,  he  was  not  in  the  position  of  a  simple  covenantor, 
but  of  trustee  also,  and  he  was  bound  by  an  ante-nuptial  agree- 
ment>  and  by  the  trusts  of  the  settlement,  to  carry  into  effect  the 
covenant  for  the  benefit  of  the  cestuia  que  trust.  The  Statute  of 
Limitations^  therefore,  does  not  apply.  Butler  y.  Garter  (1) ;  BrU- 
tiehanh  v.  Ooodwin  (2) ;  Burrowes  y.  Oore  (3). 

Mr.  Bristowe,  Q.C.,  and  Mr.  LincUey,  for  the  executors  of 
J.  Stone : — 

The  Yice-Chancellor  was  right  in  considering  that  /.  Stone  did 
not  stand  in  the  position  of  a  trustee  of  either  of  the  sums  of  £1000 ; 
and  the  Statute  of  Limitations^  therefore,  is  a  bar  to  the  present 
claim.  With  respect  to  the  first  sum,  the  investment  in  the  joint 
names  was  a  condition  precedent  to  the  commencement  of  his 
trusteeship ;  and  the  meaning  of  the  words,  '^  with  the  approbation 
of  J.  Stone,**  is,  that  he  had  the  option  to  constitute  himself  a 
trustee  or  not  as  he  pleased :  he  never  did  constitute  himself  a 
trustee,  and  his  estate  cannot,  therefore,  be  answerable  for  any 
breach  of  trust. 

With  respect  to  the  second  £1000,  he  was  in  the  position  of  an 
ordinary  covenantor,  and  the  claimant's  remedy  is  now  barred  by 
the  Statute  of  Limitations :  Wych  y.  East  India  Company  (4) ; 
SpiekemeU  v.  Eotham  (5).    There  was  no  acknowledgment  in 

(1)  Law  Kep.  6  Eq.  276.  (3)  6  H.  L.  C.  907. 

(2)  IWd.  645.  (4)  8  P.  Wms.  309 

(5)  Kay,  669. 
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Ii.  J.  O.     IX(me*$  mU  of  any  tmsteeship  in  himselfl    He  refers  to  the  sum  of 
1889       £600  as  the  only  trust  fund ;  and  that  he  appoints. 

Mr.  Eddis,  in  reply,  referred  to  Bdfe  y.  Qregory  (1). 

Sir  G.  M.  Giffard,  L.  J. : — 

As  regards  the  second  sum  of  £1000, 1  agree  mth  the  Yice- 
Chancellor ;  because  there  was  simply  on  the  part  of  Stone  a  legal 
obligation.  The^case  of  JSo{f  v.  Gregory  has  no  application.  The 
purport  of  that  case  is  simply  this — ^that  if  a  man  holds  a  pro- 
missory note  and  agrees  with  the  person  who  is  liable  on  the  note 
to  destroy  it,  he  becomes  a  trustee,  and  is  responsible  for  the  loss. 
But  in  the  present  case  there  is  simply  a  legal  obligation,  and 
there  is  no  reason  why  the  StcUtUe  of  LimUations  should  not  apply. 

As  to  the  other  sum  of  £1000,  however,  I  cannot  agree  with  the 
Vice-Chancellor.  I  do  not  think  it  was  at  the  option  of  Stone 
whether  he  would  be  a  trastee  of  that  sum  or  decline  to  be  one. 
If  we  look  at  the  terms  of  the  settlement  we  find,  first,  a  recital  of 
an  agreement  to  settle  £1000  in  manner  thereinafter  mentioned, 
that  is  to  say,  the  sum  was  to  be  paid  to  GcUcombSy  but  was  to  be 
invested  by  him  in  the  joint  names  of  himself  and  the  settlor.  We 
then  come  to  the  recital  that  the  money  was  already  in  Gatcombes 
hands ;  and  then  follows  a  covenant  by  Gatcombe  with  Stone  that 
he  would  invest  it  with  the  approbation  of  Stone^  in  one  of  two 
ways — Stone  being,  in  my  opinion,  bound  to  give  his  approbation 
to  one  or  other  of  them.  If  he  declined  to  give  his  approbation 
it  would  have  been  the  duty  of  Gatcombe  to  invest  it  in  consols. 
But  it  was  not  competent  to  Stone  to  elect  whether  he  would  be  a 
trustee  or  not.  He  was,  in  fact,  a  trustee  of  the  covenant,  and  was 
bound  to  see  that  that  trust  was  carried  into  effect ;  and  as  he  has 
not  done  so,  his  estate  must  be  held  bound.  The  decree  must, 
therefore,  be  varied  with  reference  to  this  sum  of  £1000. 

Solicitor  for  the  Appellant :  Mr.  W.  Compton  Smith. 
Solicitors  for  the  Bespondents :  Messrs.  Meredith  d  Co.,  agents 
for  Messrs.  Baker  dk  PhiHott,  Weston-super-Mare. 

(1)  34  L.  J.  (Ch.)  274. 
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Nov.  3,  5. 


In  re  AGRICULTUKIST  CATTLE  INSURANCE  COMPANY.     L.  J.  G. 

DIXOFS  CASE.  ^^^ 

For/eiiure  of  Shares — Collusive  Forfeiture — TJltra  Vires  Act — Power  of 
Directors  to  compromise  Disputes — Lapse  of  Time. 

D,  agreed,  in  the  year  1846,  at  the  instance  of  the  local  manager,  to  hecome 
a  director  of  an  unlimited  company,  on  the  understanding  that  he  should 
incur  no  responsibility  as  a  shareholder  until  an  Act  of  Parliament  had  been 
obtained  limiting  the  responsibility  of  the  shareholders.  Ten  shares  were 
accordingly  allotted  to  D.,  and  he  was  entered  on  the  list  of  shareholders, 
and  subsequently  signed  a  document  appointing  a  proxy  to  vote  for  him  at  a 
meeting  of  shareholders,  and  ho  also  received  a  dividend  on  the  ten  shares. 
In  1848  an  Act  of  Parliament  was  applied  for,  but  was  not  obtained.  In  the 
same  year  D,  wrote  to  the  local  manager,  through  whom  he  had  obtained  the 
shares,  reminding  him  of  the  circumstances,  and  repudiating  his  liability  for 
calls.  In  1849  the  directors,  at  the  request  of  the  local  manager,  who  repre- 
sented to  them  that  the  credit  of  the  company  might  sufifer,  cancelled  D.'s 
shares  on  payment  of  all  past  calls.  The  directors  had  power  to  compromise 
disputed  claims  against  tiie  company,  but  had  no  power  to  cancel  shares, 
except  by  forfeiture  for  non-payment  of  calls.  The  company  was  wound  up 
in  1861  :— 

Held  (reversing  the  decision  of  the  Master  of  the  Bolls),  that  as  there  was 
no  dispute  between  the  company  and  D.  as  to  the  iiactof  his  being  a  member 
of  the  company,  the  cancellation  of  his  shares  by  the  directors  was  ultra  vires, 
and  that  the  lapse  of  time  was  no  bar  to  tho  claim  against  him.  His  name 
was,  therefore,  placed  on  the  list  of  contributories. 

Lord  Belhaven^s  Case  (1)  distinguished. 

Spackman  v.  Evans  (2)  followed. 

X  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls 
made  in  the  winding  up  of  the  Affricvlturist  Cattle  Insurance 
Company. 

The  company  was  formed  in  the  year  1845,  as  an  unlimited 
company,  it  being  then  intended  to  obtain  an  Act  of  Parliament  to 
limit  the  liability  of  the  members. 

In  the  year  1846,  Mr.  T.  G.  Dixon,  the  Appellant  in  the  present 
case,  was  applied  to  by  Mr.  D.  Wilkie,  the  manager  of  the  company 
for  ScoUandf  to  become  a  member  of  a  board  of  directors  for  Scot- 
land, and  he  assented  to  do  so  on  the  assurance  of  Mr.  WHkie,  that 
until  an  Act  was  obtained  limiting  the  responsibility  of  the  share- 

(1)  3  D.  J.  &  S.  41  (2)  Law  Eep.  3  H.  L.  171, 
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L.  J.  G.     holders,  he  should  not  be  required  to  sign  the  deed  of  settlement, 
1869      •  or  be  responsible  as  a  shareholder. 
Dixot^Tcasb,      Ten  shares  in  the  company  were  accordingly  allotted  to  Dixon 

as  the  qualification  for  the  directorship ;'  and  on  the  occasion  of  a 

meeting  which  was  called  for  the  13th  of  May,  1846,  he  signed  a 
proxy  in  the  following  terms : — 

"I,  Thomas  Oriffies  Dixon,  a  shareholder  in  the  Agriculturist 
Cattle  Insurance  Company,  do  hereby  authorize  William  Fenton, 
Esq.,  of  London,  a  shareholder  also  in  the  said  company,  to  be 
my  proxy  at  a  meeting  of  the  shareholders  thereof  convened  for 
the  18th  of  May  next,  and  there,  or  at  any  adjournment  thereof, 
and  at  any  ballot  thereby  respectively  appointed  to  be  taken,  to 
act  and  vote  for  me  and  in  my  name,  on  behalf,  in,  or  upon  any 
matter  or  thing  proposed  relative  to  the  concerns  of  the  said  com- 
pany, unless  I  myself  shall  be  then  and  there  present  to  vote 
therein." 

Mr.  Dixon  received  a  notice,  dated  the  20th  of  January,  1847, 
of  a  dividend  at  the  rate  of  £3  per  cent,  for  the  half-year  ending 
the  31st  of  December,  1846,  and  he  gave  a  receipt  for  the  amount 
dated  the  24th  of  February,  1847. 

In  the  year  1848  the  directors  applied  for  an  Act  of  Parliament, 
but  did  not  succeed  in  obtaining  one. 

In  February,  1848,  an  application  was  made  to  Dixon  for  a  call 
of  £1  per  sharo ;  and  in  June  the  London  manager  wrote  to  him, 
threatening  proceedings  in  case  he  refused  to  pay  it.  Dixon  took 
no  notice  of  those  communications. 

In  August,  1848,  a  second  call  of  £1  per  share  was  made ;  and 
on  the  14th  of  September  Dixon  I'eceived  a  circular,  calling  upon 
him  to  pay  what  was  due  from  him.  In  answer  to  this  he  wrote  a 
letter  to  Mr.  WUhie,  on  the  16th  of  September,  in  which  he  said : 
"  As  I  have  received  a  circular  connected  with  the  AgricuUurid 
CaJtUe  Insurance  Coinpany,  1  think  it  proper  to  remind  you  of  the 
position  in  wliich  I  am  regarding  that  company.  You  will  recol- 
lect, that  at  the  time  you  put  down  my  name  and  paid  a  deposit, 
you  distinctly  stated  to  me  that  you  wanted  my  name  for  tho  pur- 
pose of  appearing  in  a  list  of  extraordinary  directors  in  Scotland, 
when  such  should  be  advertised,  and  when  an  Act  of  incorporation 
was  got  limiting  the  responsibility  of  the  shareholders ;  and  that 
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until  that  was  got  you  would  not  ask  me  to  sign  any  contract  or  con-     L.  J.  G. 
sider  me  responsible  as  an  ordinary  shareholder.    I  have  never  con-       1869 
sidered  myself  properly  entitled  to  interfere  with  the  affairs  of  the  Dixon*b  OAi*. 
company.   I  will  be  obliged  if  you  will  explain  these  circumstances 
to  the  board,  if  you  have  not  done  so  already,  and  set  the  matter  at 
rest.    I  may  remind  you  that  you  put  down  my  name  and  paid 
the  deposit  yourself^  and  you  have  never  asked  me  to  repay  you 
the  amount^  whatever  it  is.    I  wish  well  to  the  company,  and  have 
uniformly  insured  my  stock  with  it,  but  I  do  not  think  that,  under 
the  circumstances  I  can  be  fairly  held  a  responsible  shareholder." 

In  the  months  of  October  and  November  general  meetings  were 
held,  which  resulted  in  what  was  called  "  The  Chippenham  Com- 
promise,'* at  which  those  shareholders  who  desired  to  retire  were 
permitted  to  do  so  on  certain  terms.  Dixon  did  not  attend  these 
meetings,  as  he  did  not  consider  himself  liable  as  a  shareholder, 
and  consequently  he  was  not  included  in  the  compromise. 

On  the  2nd  of  March,  1849,  Mr.  Wilkie  wrote  to  the  secretary 
of  the  company,  explaining  the  circumstances  under  which  DioBon'a 
name  had  been  put  upon  the  list  of  shareholders,  and  proposed 
that  his  name  should  be  removed  from  the  list  on  payment  of  the 
calls  which  had  been  already  made. 

To  this  letter  the  secretary  of  the  company  returned  an  answer, 
dated  the  5th  of  March,  1849,  in  Nvhich  he  said :  '^  Ko  Act  of  Par- 
liament will  limit  the  responsibility  of  shareholders ;  and  a  special 
Act  is  now  being  prepared  by  Government  to  effect  this  most  im- 
portant alteration  in  the  law ;  but  I  do  not  see  that  Mr.  Dixon  can 
expect  to  get  off  on  such  a  plea." 

To  this  letter  Mr.  Wilkie  replied,  in  a  letter  of  the  7th  of  March, 
1849,  as  follows:  ''I  notice  what  you  say  in  answer  to  my  letter 
r^ardiog  that  gentleman's  position.  In  law  he  may  probably  be 
considered  bound,  but  it  is  thought  that  it  would  be  considered 
equitable  that  he  be  released.  Would  the  directors  not  agree  to 
cancel  his  name  upon  payment  of  the  calls  that  have  been  made, 
according  to  the  number  of  shares  for  which  he  is  entered  ?  If 
the  directors  will  be  willing  to  do  this,  I  shall  advise  him  to  agree 
to  do  sa  I  really  wish  this  were  agreed  to,  for,  from  my  having 
pledged  my  word,  as  I  explained  in  my  last  letter,  it  would  go  far 
to  make  gentlemen  lose  all  confidence  in  me  as  acting  for  the 
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;    l^  J.  G.     company,  and  this  under  our  present  circumstances  would  have  a 

1869        very  bad  effect." 
Dixc^^Toasb.     0^  *^®  ^^^  ^^  March  the  secretary  wrote  to  Mr.  Wilkie  as 

follows :— ' 

**  I  think  the  directors  will  accept  payment  of  calls  and  allow 
these  shares  to  be  cancelled.  Under  the  circumstances  it  would,  I 
think,  be  advisable." 

The  directors  accordingly  on  the  17th  of  April,  1849,  passed  a 
resolution  that  the  shares  should  be  cancelled,  the  past  calls 
having  been  paid  by  Mr.  Wilkie. 

This  resolution  was  not  submitted  to  any  meeting  of  share- 
holders, but  in  the  balance-sheet  presented  to  the  annual  general 
meeting  on  the  23rd  of  November,  1849,  was  included  a  sum 
received  on  account  of  **  shares  cancelled,"  one  of  the  items  being 
£40  received  from  Mr.  Dixon  in  respect  of  ten  shares.  This  report 
was  presented  in  the  usual  way  and  adopted  by  the  meeting. 

The  company  was  ordered  to  be  wound  up  on  the  28ih  of  March, 
1861. 

By  the  125th  clause  of  the  deed  of  settlement  the  directors  had 
power  to  declare  shares  forfeited  for  the  non-payment  of  instalments 
or  subscriptions. 

By  the  164th,  power  was  given  them  to  enter  into  any  compromise 
with  respect  to  any  claims  made  against  or  owing  to  the  company. 

By  the  198th  they  were  empowered  to  bring  actions,  suits,  and 
take  other  proceedings  against  shareholders,  and  to  compromise 
any  such  actions,  suits,  or  proceedings. 

The  two  last-mentioned  clauses  are  given  at  length  in  the  report 
of  Lord  BdhavevCs  Case  (1). 

The  affairs  of  the  company  have  been  on  numerous  occasions 
brought  before  the  Courts  of  equity  and  the  House  of  Lords  in  the 
case  of  persons  who  have  sought  to  have  their  names  removed 
from  the  list  of  contributories.  The  principal  of  these  cases  are 
subsequently  referred  to.  The  Master  of  the  Bolls  held  that 
the  present  case  was  most  similar  to  Lord  Bdhaven's  Case,  and 
ordered  that  Mr.  Dixon's  name  should  be  struck  off  the  list  of  con- 
tributories; and  from  this  decision  the  ofiScial  manager  appealed. 

(1)  3  D.  J.  &  S.  41. 
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Mr.  Sauthffote,  Q.C.,  and  Mr.  Bush,  for  the  Appellant : —  L.  J.  G. 

The  order  of  the  Master  of  the  Eolls  is  in  distinct  opposition  to  1869 
the  decision  of  the  House  of  Lords  in  Spademan  v.  Evans  (1).  In  Dixox's  Casb, 
Lord  BeOiaven's  Case  (2)  there  was  a  dispute  between  the  company 
and  Lord  Belhaven  whether  he  was  a  shareholder,  and  the  Court 
held  that  the  directors  had  power  to  compromise  that  dispute. 
But  in  the  present  case  there  was  no  dispute  on  that  point.  It  was 
beyond  question  that  JDixon  was  a  shareholder^  and  there  was  no- 
thing for  the  directors  to  compromise.  What  they  did  amounted 
to  a  simple  cancellation  of  his  shares ;  and  as  the  case  did  not 
come  under  the  terms  of  the  "  Chippenham  compromise,"  the  can- 
cellation was  ultra  vires.  The  previous  cases  in  the  House  of  Lords 
with  respect  to  this  company  have  decided  that  the  lapse  of  time 
is  no  bar  to  the  claim  against  Dixon. 

'  [They  also  referred  to  Brotherhood! s  Case  (3);  Spachman  v. 
JEvans ;  Stanhopes  Case  (4) ;  Stewart's  Case  (5) ;  Evans  v.  Smail- 
combe  {(S)\  Souldsworihy.Eoans(J)\  Ex  parte  Morgan  {S).'\ 

Sir  B.  Baggallay,  Q.C.,  and  Mr.  O.  N.  Colt,  for  Mr.  Dixon  :— 

There  is  no  real  distinction  between  this  case  and  Lord  BeOiaven's 
Case.  It  may  be  that  there  was  no  question  that  he  was  ori- 
ginally a  shareholder;  but  he  claimed  to  be  released  from  his 
liabilities  on  the  ground  that  he  was  induced  to  become  a  share- 
holder by  misrepresentation.  There  can  be  no  doubt  that  if  the 
directors  had  refused  to  cancel  his  shares  he  might  have  obtained 
relief  from  this  Court  There  was,  therefore,  a  hona  fide  contro- 
versy between  him  and  the  company,  which  the  directors  had 
power  to  compromise  under  the  provisions  of  their  deed :  Eoois 
Case  (9) ;  TaXam  v.  Williams  (10).  After  a  delay  of  twelve  years 
which  elapsed  between  this  transaction  and  the  winding  up  of  the 
company  the  Court  will  conclude  that  the  company  had  sanctioned 
the  cancellation  of  the  shares :  Prendergast  v.  Turton  (11) ;  Gegg 
V.  Edmondson  (12). 

(1)  Law  Kep.  3  H.  L.  171.  (7)  Law  Rep.  3  H.  L.  263. 

(2)  3  D.  J.  &  S.  41.  (8)  1  Mac.  &  G.  225. 

(3)  31  Beav.  365.  (9)  Law  Rep.  5  Eq.  ]18. 

(4)  Law  Rep.  1  Ch.  161.  (10)  3  Hare,  347. 

.. ,     (5) , JWi  filL  4  .  ,        (11)  1  y.  &  0.  Ch.  98. 

(6)"lbid.  3  H.  L.  249.  (12)  8  D.  M.  &  G.  787. 


?4  CHANCERY  APPEALS.  [L.  B. 

L.  J.  G.     Sib  G.  M.  Giffabd,  L. J. : — 

J?2  I  sincerely  wish  tliat  I  could  follow  the  very  able  judgments  of 

DixoH*8  Case.  Lord  St  Leonards  and  Lord  BomiUy  in  the  House  of  Lords,  in 
Spaekman  v.  Evans  (1),  but  unfortunately  I  cannot  do  so,  for 
able  as  those  judgments  were,  they  failed  to  prevail  with  the 
majority  of  their  Lordships ;  and  I  must  take  the  law  to  be  this, 
namely,  that  in  this  particular  company  there  is  no  power  simply 
to  cancel  shares,  no  power  simply  to  discharge  a  sharehoMer.  If 
this  transaction  is  simply  a  cancellation  of  shares,  or  the  dis- 
charge of  a  shareholder,  the  mere  lapse  of  time  must  be  con* 
sidered,  standing  by  itself,  as  quite  immaterial,  and  as  forming 
no  ground  for  taking  this  gentleman's  name  from  the  list  of  con- 
tributories.  That  being  so,  we  are  brought  to  the  consideration  of 
Lord  Belhaven's  Case  (2).  That  case  proceeded  entirely  upon  the 
ground  that  there  was  a  controversy  between  the  alleged  share- 
holder and  the  company,  and  a  compromise  of  that  controversy. 
What  I  have  now  to  consider  is,  whether  the  facts  of  this 
case  come  up  to  Lord  Bdhaven^s  Case :  in  other  words,  whether 
there  really  was,  looking  at  all  this  correspondence,  and  at 
what  took  place,  a  controversy  between  Mr,  Dixon  on  the  one 
hand,  and  the  company  on  the  other,  as  to  whether  Mr.  Dixon 
was,  or  was  not,  a  shareholder.  Li  examining  that  I  must  cer- 
tainly take  Mr.  Dixon  to  be  bound  by  Mr.  WiUcie^s  letters,  and 
Mr.  Wtlkie's  communications  with  the  company.  Bearing  that  in 
mind,  we  must  begin  with  this  fact,  that  the  cancellation  took 
place  in  March,  1849 ;  and,  as  I  said  before,  I  regret  that  I  cannot 
pay  any  attention  to  the  lapse  of  time,  as  the  decision  of  the 
House  of  Lords  has  precluded  me  irom  doing  so.  The  transaction 
itself,  by  which  Mr.  Dixon  became  connected  with  the  company, 
took  place  early  in  the  year  1846,  and  was  entirely  between 
Mr.  Dixon  and  Mr.  Wilkie,  as  detailed  in  the  first  paragraph 
of  Mr.  Dixon's  afiSdavit,  the  accuracy  of  which  I  see  no  ground 
for  disputing : — [His  Lordship  then  referred  to  the  facts  as  stated 
above,  and  read  the  letters  of  the  16th  of  September,  1848,  and 
of  the  2nd,  5th,  and  7th  March,  1849,  and  continued : — ]  It  is 
impossible  to  say  upon  these  letters  that  there  was  a  controversy 
between  the  company  and   Mr.  Dixon  and  Mr.  WUhie  as   to 

(1)  Law  Bep.  3  H.  L.  171.       -  (2)  8  D.  J.  &  S,  41, 
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whether  Hr.  Dixon  was  or  was  not  a  shareholder.  There  was  L.  j.  G. 
a  distinct  admission  by  Mr.  Dixon  himself  that  he  was  a  share-  1869 
holder,  and  there  was  a  farther  admission  by  Mr.  WHkie  that  he  dixon*8  Case. 
was  a  shareholder,  which  was  sent  to  the  company ;  and  the  only 
gronnd  suggested  for  releasing  Mr.  Dixon  is,  that  confidence 
would  be  lost  in  Mr.  WHkie,  and,  consequently,  that  the  com- 
pany would  be  damaged ;  but  as  to  there  being  any  compromise 
of  any  disputed  question,  certainly  there  is  nothing  of  the  sort. 
Then  follows  the  letter  of  the  9th  of  March,  1849,  which  must 
proceed,  if  it  proceeds  upon  anything  at  all,  upon  the  erroneous 
supposition  of  these  parties  that  they  had  the  power  to  cancel  the 
shares.  Then  the  money  is  paid  by  Mr.  Wilkie,  and  there  are 
resolutions  passed  which  are  in  terms  to  cancel  and  forfeit  Under 
those  circumstances  I  have  no  hesitation  in  saying  that  I  cannot  dis- 
tinguish this  case  from  Spaekman's  Case  (1),  and  Stanhope's  Case  (2), 
and  I  cannot  see  any  grounds  upon  which  it  can  be  brought  within 
Lord  BeUiaven's  Case  {3).  There  was  no  question  in  controversy 
between  Mr.  Dixon  and  the  company.  There  was  no  suggestion  as  to 
his  not  being  a  shareholder,  and  there  was  really  nothing  to  com- 
promise. It  was  a  mere  attempt  to  cancel  shares  and  to  discharge 
the  shareholder  by  agreement^  as  distinct  from  compromise.  Un- 
fortunately for  Mr.  Dixon,  these  directors  had  no  power  to  do 
anything  of  that  description. 

Upon  those  grounds,  therefore,  Mr.  Dioson's  name  must  be  upon 
the  list,  but  nnder  the  circumstances  I  cannot  make  Mr.  Dixon 
pay  any  costs* 

Solicitors  for  the  Official  Liquidator :  Messrs.  Horn  <&  Murray » 
Solicitors  for  Mr.  Digeon :  Messrs.  King^ord  dk  Dorman. 

(1)  Law  Rep.  3  BL  L.  171.  (2)  Law  Rep.  1  Ch.  16L 

(3)  3  D.  J.  &  S.  41. 
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Nov.  12. 


L.  J.  G.  In  re  JOINT  STOCK  DISCOUNT  COMPANY. 

WARRANT  FINANCE  COMPANY'S  CASE. 
Pr<x/  in  Winding-up— 'Debts  carrying  Interest — Proof  against  two  Estates, 

The  rule  that  a  creditor  of  a  company  which  is  being  wound  up  is  not  en- 
titled to  dividends  towards  payment  of  interest  accrued  since  the  commence- 
ment of  the  winding-up,  does  not  prevent  a  creditor  who  has  a  right  of  proof 
for  the  same  debt  against  the  estates  of  two  companies  in  liquidation  from 
receiving  dividends  from  both  estates  until  the  full  amount  of  his  debt  and 
interest  has  been  satisfied. 

The  decision  of  the  Master  of  the  Rolls  reversed. 

X  HIS  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls,  made 
in  the  winding  up  of  the  Joint  Stock  Diseotmt  Company,  Idmiied, 

The  Warrant  Finance  Company  were  the  holders  of  unpaid  bills 
of  exchange  to  the  amount  of  £18,000,  which  were  drawn  upon  and 
accepted  by  the  Contract  Corporation  and  were  indorsed  by  the 
Joint  Stock  Discount  Company.  The  Contract  Corporation  and  the 
Joint  Stock  Dtscofmt  Company  being  both  in  process  of  liquidation, 
the  Warrant  Finance  Company  proved  for  the  amount  due  on  the 
bills  against  both  estates.  They  had  already  received  dividends  to 
the  amount  of  158.  6d.  in  the  pound  from  the  estate  of  the  Joint 
Stock  Discount  Company,  and  dividends  to  the  amount  of  48.  6d.  in 
the  pound  from  the  estate  of  the  Contract  Corporation,  making 
together  208.  in  the  pound.  But  they  claimed  to  continue  to  prove 
against  the  Joint  Stock  Discount  Company  to  the  full  amount  of 
£13,000  until  the  interest  which  had  accrued  since  the  commence- 
ment of  the  winding-up  was  also  satisfied.  The  bills  did  not 
become  due  till  after  the  commencement  of  the  winding-up ;  and 
consequently  no  interest  had  accrued  before  that  time.  The 
Master  of  the  Kolls  was  of  opinion  that  the  case  was  governed  by 
the  Warrant  Finance  Company's  Case  (1),  and  made  an  order  ex- 
cluding the  Warrant  Finance  Company  from  participating  in  any 
further  dividends  paid  to  the  creditors  of  the  Joint  Stock  Discount 
Company  until  all  the  other  creditors  had  been  paid  in  full.  From 
this  decision  the  Warra^  Finance  Company  appealed. 

(I)  Law  Rep.  4  Ch.  643. 
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Sir  12.  BoffffdUatfy  Q.O.,  Mr.  Eddis,  Q.C.,  and  Mr.  A.  0.  Langlet/y     L.  J.  G. 
for  the  Appellant : —  1869 


The  case  is  not  governed  by  the  WarratU  Finance  Company  8    Wabeakt 
Case  (1)  for  that  was  a  simple  case  of  proof  against  the  estate  of   Ck>MPAHT'8 
the  company.    But  in  the  present  case  the  creditor  has  a  right  of       ^fff* 
double  proof;  and  the  rule  must  be  the  same  as  in  bankruptcy^ 
where,  in  a  similar  case,  the  creditor  would  be  allowed  his  full  proof 
against  both  estates  (2).     The  principle  is  the  same  as  that  of  a 
secured  creditor,  as  in  KeUocKs  Case  (3). 

Mr.  Jessdy  Q.C.  (Mr.  Locock  Webb  with  him),  for  the  official 
liquidator : — 

The  Warrant  Finance  Company's  Case  is  in  point,  and  this 
order  cannot  be  reversed  without  overruling  that  case.  The 
dividends  paid  to  the  Appellants  were  appropriated  to  the  payment 
of  the  principal,  and  could  not  be  applied  by  them  to  the  payment 
of  interest. 

Sib  G.  M.  Gippard,  L.J. : — 

I  am  clearly  of  opinion  that  this  case  is  not  governed  by  the 
Warrant  Finance  Company's   Case,  and  that  the  order  of  the 

(1)  Taw  Rep.  4  Ch.  648.  the  two  estates  until  the  first  of  them 

(2)  The  Appellants  gave  in  evidence  pays  the  full  amount  that  his  interest 
the  certificate  of  Mr.    Qraham,   the      on  the  said  bill  amounts  to. 

senior  ofiicial  assignee  of  the  Court  of         ^  Supposing  that  tKe  drawer's  estate 

Bankraptcy  in  London,  as  to  the  practice  is  the  first  to  pay  the  full  amount,  the 

of  that  Court,  which  was  to  the  follow-  holder  remains  trusteer  of  all  future 

ing  effect: —  dividends    for   the   assignees   of  the 

"  I  have  never  known  an  instance  of  drawer,  but  what  is  generally  done  is 

an  application  in  bankruptcy  to  ex-  to  hand    the   said    bill    over   to  the 

ponge  a  proof  upon  a  bill  of  exchange  drawer's  assignees  with  orders  from  the 

on  the  ground  that  the  creditor  had  holder  directed  to  the  official  assignee 

been  fully  paid  his  full  claim  upon  the  of  the  acceptor's  estate,  authorizing  him 

bill  for  principal  and  for  all  interest,  to  pay  all  the  future  dividends  to  the 

whether  accrued   before  or  after  the  official  assignees  of  the  drawer.    Thus 

bankraptcy.  it  remains,  unless  some  creditor  of  the 

''The  practice  in  bankruptcy  is  when  acceptor's  estate  shews  to  the  Commis- 

the  estate  of  a  bankrupt  acceptor  has  sioner  ground  for  concluding  that  the 

paid  to  the  holder  4«.  Be?,  in  the  pound,  drawer's  estate  has  no  claim  upon  the 

and  the  estate  of  the  bankrupt  drawer  acceptor's, 
has  paid  to  the  holder  15«.  6(f.  in  the         (3)  Law  Rep.  3  Ch.  769. 
pound,  the  holder  retains  his  proof  on 
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L.  J.  G.      Master  of  the  Rolls  must  therefore  be  discharged.    It  certainly  is 
1869        in  principle,  though  not  in  form,  the  same  as  KdbcVs  Case  (1). 
Wa^nt    ^^^  right  of  proof  against  the  other  estate  is  the  same  as  having 
Finance     ^  separate  security,  and  the  rule  in  bankruptcy,  as  appears  from 
Case.       the  certificate  of  the  official  assignee,  and  which  is  well  understood 
to  be  the  practice,  is  quite  clear  and  definite.     The  only  ground 
on  which  the  argument  to  the  contrary  could  be  put  is  that  taken 
by  Mr.  Jessd,  namely,  that  there  has  been  an  appropriation  of  the 
dividends  to  the  payment  of  principal.     But  that  is  a  mistake. 
The  rule  which  has  been  made  has  no  such  effect.    It  is  a  rule 
adopted  because  it  is  found  a  just  and  convenient  rule  for  the 
administration  and  realization  of  assets  under  the  particular  bank- 
ruptcy or  the  paiticular  winding-up ;  but  it  is  not  meant  at  all  to 
interfere  with  the  rights  of  the  creditor,  if  he  can  get  payment 
from  other  sources,  to  combine  and  retain  all  that  he  can  obtain 
from  all  those  sources  until  he  is  paid  not  only  his  principal  but 
all  his  interest,  and  so  the  debt  is  entirely  satisfied.    The  order 
will  be  discharged,  and  the  costs  of  both  parties  below  and  here 
will  come  out  of  the  estate. 

Solicitors  for  the  Warrant  Finance  Company:  Messrs.  FluXy 
Argles^  dt  BauHins, 

Solicitors  for  the  Official  Liquidator :  Messrs.  Latorance,  Plews,  & 
Boyer. 


L.J.G.  In  re  HUMBER  IRONWORKS  AND  SHIP-BUILDING 

1869  COMPANY. 

Nov.  19.    ;  WARRANT  FINANCE  COMPANY'S  CASE.    (No.  2.) 

Proof  in  TF«ru2in^-ujp — Debts  carrying  Interest — Secured  Creditor — Practtce-^ 

Appeal  from  Order  in  Chambers, 

The  rule  tiiat  a  creditor  of  a  company  which  is  being  wound  up  is  not 
entitled  to  dividends  towards  payment  of  interest  accrued  since  the  com- 
mencement of  the  winding-up  does  not  prevent  a  creditor  who  holds  a  secu- 
rity from  receiving  dividends  to  the  full  amount  of  the  principal,  and  at  the 
same  time  realizing  his  security  until  the  full  amount  of  principal  and  inte- 
rest has  been  satisfied. 

In  such  a  case  it  makes  no  difiference  that  the  security  is  on  part  of  the 


(1)  Law  Rep.  3  Ch.  769. 
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estate  of  tlie  company,  or  that  it  is  vested  in  trustees  on  behalf  of  the  credi-  l.  J.  G. 
tors  and  the  company. 

The  decision  of  the  Master  of  the  Bolls  reversed. 

No  appeal  will  be  allowed  from  an  order  made  in  Chambers  unless  the  Warrant 

Judge  certifies  that  the  case  has  been  so  fully  argued  before  him  in  Chambers  c^J^^^- 

that  he  does  not  require  it  to  be  re-argued  in  Court.  Case. 

rn  (No>  2) 

1  HIS  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls 
made  in  the  winding-up  of  the  Hutnber  IrmworTss  and  Ship-huild- 
ing  Company i  Limited^  directing  the  Warrant  Finance  Company  to 
refund  a  sum  of  £1195  8s.  10^.,  part  of  the  dividends  which  had 
been  paid  to  them  under  the  following  circumstances : — 

The  Warrant  Finance  Company  accepted  bills  drawn  by  the 
Eumber  Ironworks  Company  at  three  months,  to  the  amount  of 
£25,000,  which  became  due  on  the  22nd  of  March,  1866,  a  few 
days  after  the  order  was  made  for  winding  up  the  company.  The 
payment  of  the  bills  on  maturity  was  secured  by  promissory  notes 
and  debentures  of  the  Humber  Ironworks,  and  by  an  assignment  of 
the  arrears  of  calls,  as  explained  in  the  following  memorandum : — 

By  a  memorandum  of  agreement,  dated  the  22nd  of  December, 

1865,  between  the  Humber  Ironworks  Company  of  the  first  part, 
the  Warrant  Finance  Company  of  the  second  part,  J.  A,  Mann  of 
the  third  part,  and  William  K.  Henderson  of  the  fourth  party  re- 
citing  that  the  Hutnber  Ironworks  Company  had  applied  to  the 
Warrant  Finance  Company  to  lend  them  £25,000  by  acceptances 
of  the  said  Warrant  Finance  Company  to  the  drafts  of  the  Humher 
Ironworks  Company,  and  that  the  Warrant  Finance  Company  had 
accordingly  given  acceptances  for  £25,000  at  three  months'  date, 
and  also  that  the  Humber  Ironworks  Company  had  given  a  deben- 
ture bond  in  the  name  of  J.  A.  Mann,  as  trustee  for  the  Warrant 
Finance  Company,  for  the  sum  of  £25,000,  payable  on  the  22nd  of 
March,  1866,  and  had  also  given  to  the  Warrant  Finance  Com- 
pony  promissory  notes  for  £25,000  due  on  the  22nd  of  March, 

1866,  and  had  executed  an  assignment  to  /.  A  Mann  and  W.  E. 
Henderson,  as  trustees  for  the  Warrant  Finance  Company,  of  all 
arrears  of  calls  due  on  the  present  share  capital  of  the  said  Humber 
Ironworks  Company;  it  was  agreed  that  the  Humber  Ironworks 
Company  should  transfer  or  pay  to  the  credit  of  the  said  J.  A. 
Mann  and  W.  K,  Hend^son  with  the  bankers  pf  the  said  Humber 

You  V.  II  I 


(No.  2.) 
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L.  J.  Q  Ironworks  Company  all  moneys  already  received  or  to  be  received 

1869  on  account  of  the  said  arrears  of  calls,  and  that  J,  A,  Mann  and 

Wabraot  ^'  ^'  Sanderson,  and  the  survivor  of  them,  should  stand  pos- 

FiNANOB  sessed  of  the  said  moneys  in  case  default  should  be  made  in 

Company  8  ^ 

Cabb.^  payment  by  the  said  Eumber  Ironworks  Company  to  the  said 
Warrant  Mnance  Company  on  the  22nd  of  March,  1866,  of  the 
said  sum  of  £25,000,  or  any  part  thereof,  to  pay  the  moneys  so 
standing  to  their  credit  in  the  said  bank  to  the  said  Warrant 
Finance  Company  in  or  towards  satisfaction  of  the  moneys  so  re- 
maining unpaid,  and  in  case  any  surplus  remained  after  satis&c- 
tion  of  the  last-mentioned  moneys,  then  to  pay  such  surplus  to  the 
said  Btmber  Ironworks  Company.  But  in  case  the  said  Humher 
Ironworks  Company  should  duly  pay  the  said  sum  of  £25,000  on 
the  22nd  of  March,  1866,  then  the  trustees  or  trustee  should  pay 
over  the  whole  of  the  said  moneys  so  standing  in  their  or  his 
names  or  name  to  the  said  Humher  Ironworks  Company.  And  it 
was  declared  that  in  case  default  should  be  made  in  payment  of 
the  £25,000,  the  Warrant  Finance  Company  should  have  power  to 
deal  with  the  promissory  notes  and  debenture  as  they  might  think 
fit,  and  out  of  the  proceeds  thereof  to  repay  themselves  the  said 
sum  of  £25,000,  and  all  costs  and  charges  incurred  by  them  and 
by  the  said  trustees  in  relation  to  the  security.  And  it  was  lastly 
agreed  and  declared  that  in  case  default  should  be  made  in  pay- 
ment of  the  sum  of  £25,000,  or  any  part  thereof,  on  the  22nd  of 
March,  1866,  the  said  Eumher  Ironworks  Company  should  pay 
interest  at  the  rate  of  £20  per  cent,  per  annum  to  the  said  War- 
rant  Finance  Company  upon  the'  said  sum  of  £25,000,  or  so  much 
thereof  as  should  remain  unpaid  after  the  said  22nd  of  March, 
1866. 

The  debenture  was  dated  the  21st  of  December,  1865,  and 
thereby  the  company  became  bound  to  pay  to  J.  A.  Mann  the 
sum  of  £25,000  on  the  22nd  of  March,  1866,  and  the  company 
charged  the  same  sum  on  the  capital,  property,  and  effects  of  the 
company. 

The  assignment  was  dated  on  the  same  day,  and  thereby  the  com- 
pany assigned  to  Jfonn  and  Henderson  all  the  present  arrears  of 
calls  due  on  the  shares  then  constituting  the  capital  of  the  said 
company. 


(Na2.) 
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The  order  to  wind  up  the  Htmber  Ironworks  Company  was  made     L.  J.  G. 
on  the  16th  of  March,  1866.  1869 

The  Warrant  Finance  Company  had  received  altogether,  in  re-  wabbaot 
spect  of  the  arrears  of  calls,  £11,104  lOs.  Id.,  and  had  also  received  q^^^»^ 
dividends  under  the  winding-up  amounting  to  £15,090  18«.  9d.,  so  Cam. 
that  they  had  received  £1195  8a.  lOd.  more  than  the  principal  of 
their  debt.  This  they  claimed  to  retain  towards  the  interest  at 
20  per  cent,  which  was  due  to  them  under  their  agreement.  The 
Master  of  the  Bolls,  however,  considering  that  the  case  was  governed 
by  the  authority  of  the  Warrant  Finance  Company's  Case  (1), 
ordered  them  to  refund  the  amount  paid  in  excess  of  the  principaL 
From  this  order  the  Warrant  Finance  Company  appealed. 

Nov.  12, 1869.  Sir  jB.  BaggaUay,  Q-C,  applied  to  the  Court 
for  permission  to  bring  on  the  appeal.  He  stated  that  the  order 
had  been  made  by  the  Master  of  the  EoUs  in  Chambers,  and  the 
case  had  not  been  argued  by  counsel  in  open  Court. 

The  LoBD  Justice  Giffard  gave  leave  to  bring  on  the  appeal, 
but  said  that  in  future  no  appeal  would  be  heard  &om  an  order  made 
in  Chambers  unless  the  Judge  certified  that  the  case  had  been  so 
fiiUy  argued  before  him  in  Chambers  that  he  did  not  require  it  to 
be  re-argued  in  Court. 

Nov.  19, 1869:  Sir  jB.  Baggallay,  Q.C.,  Mr.  Eddis,  Q.C.,  and  Mr. 
A.  O.  Lanffley,  for  the  Appellants : — 

The  principle  laid  down  in  the  Warrant  Finance  Compa/ny*s 
Case  applies  only  to  the  case  of  ordinary  debts,  not  to  the  case 
where  the  creditor  has  a  security.  In  that  case  the  creditor  has  a 
right  to  enforce  all  his  remedies  at  once :  KelhcVs  Case  (2)  ;  In  re 
Xeres  Wine  Company  (3)  ;  Bower  v.  Harris  (4).  The  present  case 
is  similar  in  principle  io  In  re  Joint  Stock  Discount  -Company  (5). 
In  that  case  the  creditor  had  a  right  of  proof  against  the  estate 
of  a  surety ;  here  he  has  a  security  given  by  the  principal  debtor. 

The  Appellants  are  in  the  position  of  mortgagees,  who  cannot  be 
compelled  to  give  up  their  security  until  they  are  paid  the  whole 

(1)  Law  Hep.  4  Ch.  643.  (3)  Law  Bep.  3  Gh.  769. 

(2)  Ibid.  3  Ch.  769.  (4)  Cr.  &  P.  351. 

(6)  Ante,  p.  86. 
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L.  J.  G.      of  their  principal  and  interest,  even  though  interest  is  not  spe- 
1869       cially  mentioned  in  the  deed :  AshweU  y.  Siaunton  (1). 


FiNAifCB         Mr.  SoiUhffate,  Q.C.,  and   Mr.  WiekenSf  for  the  official  liqui- 
^^r.^"^'   dator:- 


Case, 
(No.  2.) 


This  is  not  like  the  case  of  a  mortgagee,  who  may  retain  posses- 
sion of  his  security  till  he  is  fully  paid :  the  transaction  was  an 
interchange  of  acceptances,  and  the  arrears  of  calls  were  assigned 
to  trustees  for  both  parties.  We  must,  therefore,  look  at  the  con- 
struction of  the  agreement ;  and  it  is  clear  that  the  assignment 
was  intended  to  be  a  security  for  the  principal  only,  and  not  for 
the  interest.  The  payments  made  to  the  Appellants  have  been 
appropriated  to  reduction  of  the  principal :  at  all  events  they  have 
never  been  treated  by  them  as  paid  on  account  of  interest. 

Sib  G.  M.  Giffard,  L.  J. : — 

I  quite  agree  with  the  Master  of  the  JEloUs  in  this  case  as  to  tlie 
construction  he  has  put  upon  the  agreement,  namely,  that  it  is 
really  an  assignment  of  the  principal  sum  to  two  trustees,  upon 
trust  to  pay  a  certain  principal  sum  of  money  and  interest,  and, 
therefore,  that  those  rules  which  apply  to  the  case  of  a  person 
coming  into  Court  to  redeem  a  mortgage  have  no  application.  But 
I  do  not  think  that  is  conclusive  on  this  question :  on  the  contrary, 
I  think  the  question  is  concluded  by  the  case  of  In  re  Joint  Stock 
Discoimt  Company  (2),  which  I  decided  a  few  days  ago  in  accordance 
with  the  well-known  rule  in  bankruptcy  which  has  been  acted  on 
for  so  many  years.  I  take  that  rule  to  be  very  simple.  The 
creditor  proves  in  the  winding-up  as  in  bankruptcy,  for  whatever 
the  amount  of  the  principal  and  interest  up  to  a  particular  date 
may  be ;  but  that  is  for  the  purpose  of  convenience  in  the  adminis- 
tration of  the  winding-up,  and  does  not  and  is  not  intended  to  affect 
any  other  rights  which  the  creditor  may  have,  and  does  not  amount 
to  an  appropriation  in  any  shape  or  form.  The  result  is,  that  as  in 
many  cases  the  creditor  has  a  claim  on  two  or  more  estates,  he 
proves  against  each  of  those  estates  for  whatever  is  due  up  to  the 
date  of  the  bankruptcy  or  winding-up,  so  that  he  may  get  from  each 
of  those  estates  everything  he  can  until  the  debt  is  extinguished 

(1)  30  Beav.  62.  (2)  Ante,  p.  86. 


VOL.  v.]  CHANCERY  APPEALS.  93 

in  the  proper  sense  of  the  term.    That  is  the  rule  whicli  has  been     L.  J.  G. 
adopted  in  bankruptcji  and  has  been  acted  upon  for  a  series  of  years,        18G9 
and  must  be  taken  now  to  be  the  law.    This  case  appears  to  me    wabrakt 
to  stand  exactly  as  it  would  have  done  in  bankruptcy,  provided    c^mpa^?*8 
there  had  been  proof  against  the  joint  estate  and  the  security  had      .^^^f\ 

been  on  the  separate  estate.   In  winding  up  it  makes  no  difference       

that  the  security  is  on  the  estate  against  which  the  proof  is  made. 
Although  the  proof  in  terms  is  in  respect  of  principal,  that  does 
not  amount  to  any  appropriation,  or  preclude  the  party  who  has 
proved  from  appropriating  the  sum  received  for  the  payment  of 
interest  so  long  as  interest  is  due. 

Tins  order,  therefore,  must  be  discharged.  The  official  liquidator 
must  have  his  costs  of  the  appeal  out  of  the  estate. 

Solicitors  for  the  Appellants :  Messrs.  Flux,  ArgUsy  &  Ratolins. 
Solicitors  for  the  Official  Liquidator :  Messrs.  Davidson^  Carr,  dt 
Bannister. 


Dee,  1 1. 


In  re  HOLLYPORD  COPPER  MINIKG  COMPANY.  L.  J.  a 

Companies  Act,  1862,  s.  UZ—Windrng-up-^Jrish  Order.  ^^^^ 

An  order  for  a  call  was  made  by  the  Court  of  Bankruptcy  in  Ireland  in  a 
winding-up  remitted  to  it  by  the  Court  of  Chancery  in  Ireland : — 

Jleld,  that  for  the  purpose  of  enforcing  the  call  against  contributorics  resi- 
dent in  England,  the  order  must  be  made  an  order  of  the  Court  of  Chancery 
in  England,  and  that  there  was  no  jurisdiction  to  make  it  an  order  of  the 
•  Court  of  Bankruptcy  in  England, 

i  HIS  was  a  motion  by  way  of  appeal  from  a  decision  of  Mr.  Com- 
missioner Bacon. 

The  HcUyford  Copper  Mining  Company^  Limiied,  was  a  company 
having  its  registered  office  in  Ireland.  In  1867  an  order  for 
winding  it  up  was  made  by  the  Court  of  Chancery  in  Ireland,  and 
the  proceedings  were  transferred  to  the  Court  of  Bankruptcy  in 
Ireland  under  the  Companies  Act,  1862,  s.  81. 

On  the  13th  of  July,  1869,  an  order  was  made  by  the  Court  of 
Bankruptcy  in  Ireland  that  a  call  of  45. 6i.  per  share  should  be  made 
on  all  the  contributories  of  the  company  named  in  the  schedule 
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L.  J.  O.     thereto,  and  that  the  several  contributories  named  in  the  schedule 
1869        thereto  who  were  therein  stated  to  be  resident  in  England  should 
In  re       ^^^^^  ^^  them,  within  ten  days  after  service  on  tliem  by  post  of  a 
^CoppBB^^    copy  of  the  order,  pay  to  L.  H.  Deering,  one  of  the  official  liquida- 
MiNiMG  Ck).   tors,  the  sums  set  opposite  to  their  respective  names  in  the  schedule. 
Then,  after  directions  as  to  payment  by  contributories  in  Ireland, 
the  order  proceeded  to  direct  that  it  should  be  served  by  transmit- 
ting a  copy  in  a  registered  letter  to  each  contributory.    This  was 
done,  but  a  number  of  the  contributories  who  were  resident  in 
England  failed  to  pay  the  call  within  the  time  limited  by  the  order. 
The  official  liquidators  thereupon  applied  to  the  Court  of  Bank- 
ruptcy in  England  that  the  order  for  a  call  might  be  made  an 
order  of  the  Court  of  Bankruptcy  in  England  for  the  purpose  of 
enforcing  it  against  the  contributories  resident  in  England,    Mr. 
Commissioner  Bacon  declined  to  make  any  order,  being  of  opinion 
that  he  had  no  jurisdiction  to  do  so.    The  application  was  now 
renewed  before  Lord  Justice  CUffard, 

Mr.  Lindley,  for  the  appeal  motion,  referred  to  the  Companies 
Act,  1862,  ss.  81, 122,  123,  and  the  Bankruptcy  Act,  1861,  s,  219. 

Sib  G.  M.  Giffabd,  L.J. : — 

I  am  of  opinion  that  the  learned  Commissioner  was  right,  and 
that  there  is  no  jurisdiction  to  make  this  order  an  order  of  the 
Court  of  Bankruptcy.  Suppose  the  company  had  been  registered 
here,  the  Court  of  Bankruptcy  would  not  have  any  jurisdiction  as 
to  winding  it  up  unless  the  Court  of  Chancery  remitted  the 
winding-up  proceedings  to  the  Court  of  Bankruptcy,  which  in  this 
case  the  Court  of  Chancery  in  England  has  not  done  and  could  not 
do.  The  Court  of  Bankruptcy  in  England  is,  therefore,  not  the 
Court  to  be  applied  to.  I  think,  however,  that  there  is  no  difficulty 
as  to  the  course  to  be  taken  under  the  122nd  section.  The  Court 
of  Chancery  in  Ireland  remitted  the  winding-up  to  the  Court  of 
Bankruptcy  there,  which,  therefore,  had  jurisdiction  to  make  the 
order  for  a  call.  When  that  order  is  brought  over  it  must  be  made 
an  order  of  that  Court  which  would  have  had  jurisdiction  to  wind 
up  the  company  if  it  had  been  registered  here — ^that  is,  of  the 
Court  of  Cbanceiy.    I  therefore  make  the  order  sitting  in  Chan- 
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eery.    The  form  will  be  adopted  which  was  used  in  a  case  to  which  L.  J.  G. 

Mr.  Bogers  has  referred  me,  the  Liverpool  and  Dublin  Steam  Navi-  1869 

ffotion  Company^  Limited,  before  Wood,  V.O.,  Dec.  4, 1866,  where  an  in  re 

order  of  the  Court  of  Chancery  of  the  County  Palatine  of  Lancaster  ^cSSr"" 

was  made  an  order  of  this  Court.  Mihwo  Ck). 


The  order,  after  fully  reciting  the  order  of  the  Court  of  Bank- 
ruptcy in  Ireland,  proceeded  to  direct ''  that  the  said  order  of  the 
said  Court  of  Bankruptcy  and  Insolvency,  dated  the  ]3th  day  of 
July,  1869,  be  made  an  order  of  this  Court  as  against  such  of  the 
persons  named  in  the  first  part  of  the  schedule  hereto  as  are  named 
in  the  2nd  column  of  part  2  of  the  said  schedule  hereto." 

[Part  1.  was  a  copy  of  the  schedule  to  the  Irish  order ;  and  the 
2nd  column  of  part  2  contained  the  names  and  addresses  of  the 
contributoiies  resident  in  England.^ 

Solicitors :  Messrs.  W.  Tatham  &  Son. 


In  re  BANK  OF  HINDUSTAN,  CHINA,  AND  JAPAN.  l.  j.  g. 

Ex  parte  KINTBEA.  ises 


Cbmpantet  ^e^,  1862,  s.  SS^-Windinff^p^BecHficaiim  of  Rtgister^Transfer      Nov.  25. 
to  avoid  Liability — FaUe  Bedtalt — Practice — Costs — Form  of  Summons  to 
rectify  Register. 

jr.,  a  shareholder  in  a  company  which  was  in  difficnltieB,  bnt  whose  shares 
had  still  a  market  price,  transfenred  them  to  2/.  by  a  deed,  in  consideration  of 
a  sum  expressed  to  be  paid  by  L.,  being  about  the  market  price.  No  sum 
was,  in  fact,  paid,  nor  had  there  been  any  contract  of  sale,  K,  having  brought 
the  transfer  to  L.,  and  asked  him  to  execute  it,  saying  it  was  a  transfer  of 
■harea  to  him,  bat  saying  nothing  more.  L,  was  a  iJiip's  steward,  whose 
wages  were  £1  a  week.  The  transfer  was  duly  registered,  the  directors,  who 
had  a  power  of  declining  to  receive  any  transfer,  not  objecting,  and  L.  was 
entered  on  the  register.  A  few  weeks  afterwards  an  order  was  made  to  wind 
up  the  company.  The  official  liquidator  having  applied  to  rectify  the  register 
by  restoring  the  name  of  JT. : — 

Ileld  (affirming  the  decision  of  Stuart,  Y.C.),  that  the  Court  had  jurisdic- 
tion to  set  the  matter  right  under  the  Companies  Act,  1862,8.  35,  for  that  the 
name  of  any  person  improperly  entered  or  omitted  must  be  considered  to  bo 
entered  or  omitted  **  without  sufficient  cause :" 

Edd,  also^  that  as  this  was  part  of  the  proceedings  in  the  winding-up,  the 
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L.  J.  G.  Court  had  jarisdiction  to  order  K,  to  pay  costs.    Whether  in  the  case  of  a 

going  concern  costs  could  have  been  given  against  K,^  qumre : 
v^v^  JleUl^  also,  that  the  application  ought  to  have  been  in  the  name,  not  of  the 

In  rs  liquidator,  but  of  the  company,  and  that  the  summons  must  be  amended 

Bank  of  accordingly. 

Hindustan,  ° 

China,       m 

AND  Japan.  J[  Hjg  ^^8  a  motion  by  way  of  appeal  from  an  order  of  Vice-Chan- 
KwTRBA.  ccUor  Stimrt,  rectifying  the  register  of  shareholders  of  the  Bank  of 
—  Hinduatan,  China,  and  Japan,  by  restoring  the  name  of  the  Appel- 
lant A.  Kintrea,  as  member  in  respect  of  145  shares  transferred  to 
A.  M'Lachlan  in  June,  1866,  and  ordering  Kintrea  to  pay  the  costs. 

In  May,  1866,  the  company,  which  was  one  formed  under  the 
Joint  Stock  Banking  Companies  Act,  1856,  was  in  difficulties,  and 
the  £100  shares,  on  which  £25  had  been  paid,  were  selling  at 
£3  105.  In  that  month  a  meeting  was  held  at  which  its  affairs 
were  discussed.  In  June,  1866,  Kintrea  transferred  the  145  shares 
in  question  to  M^LacUan,  who  was  described  as  of  30,  Lower  lAon 
Street,  Southampton,  without  any  reference  to  his  station  in  life,  by 
a  deed  in  the  usual  form,  expressed  to  be  made  in  consideration  of 
£195  paid  by  M^Lachlan  to  Kintrea,  No  money  was,  in  fact,  paid. 
M'Lachlan  was  a  cousin  of  Mrs.  Kintrea,  and  was  the  stewaixi  of  a 
ship  receiving  £1  a  week,  and  had  no  other  means.  It  appeared 
from  the  evidence  that  there  was  no  bargain  between  Kintrea  and 
M^Lachlan,  and  that  all  that  passed  was  that  Kintrea  asked  MLaeh" 
Ian  to  sign  the  deed  as  a  transfer  of  shares  to  him.  The  directors 
had  power  under  the  articles  to  refuse  to  register  any  transfer.  The 
transfer  in  question,  however,  was  registered  in  the  ordinary  course. 
It  appeared  that  at  subsequent  meetings  of  the  company  Kintrea, 
who  was  also  the  owner  of  other  shares  remaining  in  his  name, 
spoke  of  himself  as  owner  of  the  shares  transferred  as  above  men- 
tioned. On  the  15th  of  November,  1866,  a  winding-up  Petition  was 
presented,  and  on  the  21st  of  December  an  order  was  made  upon 
it.  Until  shortly  before  that  time  the  shares  had  a  market  price, 
and  sales  of  them  to  solvent  persons  could  be  effected. 

On  the  29th  of  June,  1869,  Vice-Chancellor  Stuart,  on  summons 
by  the  official  liquidator,  after  personally  hearing  the  solicitors  of 
the  parties,  made  in  Chambers  the  order  under  appeal,  rectifying 
the  register  in  the  manner  above  mentioned. 

On  the  2nd  of  August^  1869,  a  motion  to  discharge  this  order 
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came  on  before  Lord  Justice  Oiffard,  who  declined  to  hear  it  until  L.  J.  G. 

^e  Yice-Chancellor  had  either  heard  the  case  argued  by  counsel  18C9 

or  refused  to  do  so.  2„  ^9 

On  the  11th  of  November,  1869,  the  Appellant  applied  to  Vice-  ^^^l^^ 

Chancellor  Stuart  to  have  the  case  heard  in  Court,  or  to  make  in  China, 

Court  pro  forma,  the  same  order  which  had  been  made  in  Chambers.  ^^    ^  ' 

The  Yice*Chancellor  declined  to  do  either,  and  refused  to  make  any  Kutoka, 
order.    The  appeal  motion  was  now  brought  on  again. 

Mr.  Hardy f  Q.C.,  and  Mr.  Higgina,  for  the  Appellant: — 

We  say  that  this  was  a  transfer  to  M^LaeJdan  as  trustee,  and 
not  made  to  avoid  liability,  but  for  better  dealing  with  the  shares 
in  the  market.  That  M^LacKlan  was  not  a  responsible  person  is 
immaterial,  for  it  was  the  duty  of  the  directors  to  take  an  objec- 
tion to  the  transferee,  if  there  was  any,  before  the  transfer  was 
registered.  In  the  Act  of  1862  member  and  contributory  are 
identical:  In  re  Anglesea  CoUiery  Company  (1);  Companies  Ad^ 
1862,  8&  7,  23,  38,  74.  The  cases  similar  to  the  present  in  which 
a  transferor  has  been  placed  on  the  list  of  contributories  was 
under  the  Acts  before  that  of  1856.  We  submit  that,  under 
sect.  35,  the  register  cannot  be  altered  in  such  a  case  as  this. 
There  are  only  three  classes  of  cases  in  which  it  may  be  done  : 
1,  where  a  name  is  entered  without  sufficient  cause ;  or  2,  omitted 
without  sufficient  cause ;  or  3,  where  there  has  been  default  or 
delay  on  the  part  of  the  company.  There  is  no  case  here  of  omis- 
sion without  sufficient  cause:  Re  British  Sugar  Befining  Com- 
pany (2).  In  Ward  and  Eenry's  Case  (3)  Lord  Cairns  considered 
that  there  was  no  power  to  amend  unless  there  had  been  defiiult  of 
the  company.  The  official  liquidator  who  represents  the  com- 
pany therefore  cannot  come  under  it :  SioheUCs  Case  (4)  ;  Ex  parte 
Ward  (5)  ;  In  re  Bahia  and  San  Francisco  Bailway  Company  (6). 
Where  there  has  been  an  opportunity  for  inquiry  it  is  the  duty  of 
the  directors  to  make  inquiry :  Weston's  Case  (7) ;  Lwmsdetis  Case  (8). 
To  escape  liability  a  transferor  is  only  bound  to  shew  a  transferee 

(1)  Law  Rep.  1  Ch.  655.  (5)  Law  Rep.  3  Ex.  180. 

(2)  3  K.  &  J.  408.  (6)  Ibid.  3  Q.  B.  584. 

(3)  Law  Rep.  2  Ch.  431.  (7)  Ibid.  4  Ch.  20. 

(4)  Ibid.  3  Ch.  119.  (8)  Ibid.  31. 
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liable  at  law :  Gwrtis's  Case  (1) ;  and  that  is  done  here.  As  to  costs, 
the  35th  section,  which  creates  this  jurisdiction,  gives  no  power  to 
award  costs  except  against  the  applicant  or  the  company. 

The  Lord  Justice  Giffard  desired  counsel  for  the  o£Scial 
liquidator,  to  confine  themselves  to  the  question  whether  the  Yice- 
Chancellor  had  jurisdiction  to  make  the  Appellant  pay  costs. 

Mr.  Oreene,  Q.C.,  and  Mr.  LindJey^  for  the  official  liquidator : — 

We  contend  that  the  concluding  part  of  sect.  35,  gives  this  juris- 
diction, but  if  noty  this  is  a  proceeding  under  a  winding-up,  and 
by  the  Companies  Act,  1862,  s.  170,  and  the  74th  rule  of  Gen. 
Ord.,  11th  of  November,  1862,  the  general  jurisdiction  of  the  Court 
applies:  Be  Woodburns  WiU{2);  Be  BirJcbeek  Life  Asmranee 
Company  (3). 

Mr.  Hardy y  in  reply : — 

On  this  application  we  are  under  sect.  35  alone ;  and  the  Court 
cannot  give  costs  unless  the  terms  of  the  section  authorize  it. 
Sect.  98  of  the  Act^  refers  back  to  sect.  35,  and  so  the  case  is 
entirely  under  that  section:  Ward  and  Henry's  Case  (4).  As  to 
sect  170,  there  is  no  connection  between  winding-up  and  the  recti- 
fication of  the  register,  so  that  section  does  not  affect  the  case. 


Sir  G.  M.  Giffard,  L.J. : — 

It  is  to  be  regretted  that  this  case  was  not  discussed  before  the 
Vice-Chancellor,  for  it  is  always  of  the  greatest  advantage  to  a 
Court  of  appeal  to  have  the  benefit  of  the  observations  of  the 
Judge  whose  decision  is  appealed  from,  to  which  I  think  I  may 
add  that  it  is  the  right  of  the  suitor  not  to  be  obliged  to  have  his 
case  considered  by  a  Court  from  which  there  is  no  appeal  except 
to  the  House  of  Lords,  without  having  first  had  the  benefit  of  a 
complete  discussion  in  the  Court  below,  and  such  a  statement  by 
the  Judge  of  the  grounds  of  his  decision  that  this  Court  may  have 
an  opportunity  of  really  reviewing  it. 

I  cannot,  however,  say  that  I  feel  any  difficulty  on  any  part  of 


(1)  Law  Rep.  6  Eq.  455. 

(2)  1  De  G.  &  J.  833. 


(3)  2  Dr.  &  Sm.  321. 

(4)  Law  Rep.  2  Ch.  431. 
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this  case.     The  greater  part  of  the  argament  has  been  directed  to 
the  35th  section  of  the  Act  of  1862,  and  the  material  cases  which 
have  been  referred  to  may  be  readily  disposed  of.    The  case  of 
the  Bahia  and  San  Francisco  BaUway  Company  (1)  was  simply  a 
case  in  which  the  Court  of  Law  considered  that  the  company  had 
estopped  itself  by  what  it  had  done.    The  company  there  had 
received  certain  forged  transfers,  and  had  issued  a  certificate  in 
conformity  with  them.     On  the  faith  of  that  certificate  a  third 
party  had  dealt,  and,  as  the  position  of  the  third  party  was  altered, 
the  Court  applied  the  doctrine  of  estoppel,  which  clearly  has 
nothing  to  do  with  the  present  case.    The  next  case  was  Ex  parte 
Ward  (2),  where  an  application  to  rectify  the  register  was  made  by 
a  member  of  a  company,  who  said  that  the  company  was  debarred 
from  carrying  on  business  until  the  whole  of  the  shares  were  sub* 
scribed  for,  and  that  it  was  carrying  on  business  before  this  con- 
dition had  been  fulfilled.    The  Chief  Baron  EeUy,  in  his  judgment, 
there  says  that  the  power  conferred  by  the  35th  section  is  given 
only  under  certain  circumstances,  and  that  the  Plaintiff  must  shew 
that  his  name  has  been  put  on  the  register  without  sufficient 
cause,  and  he  proceeds  to  say :  '^  If  he  had  been  induced  by  fraudu- 
lent misstatements  or  fraudulent  suppression  to  become  a  member, 
and  thereupon  his  name  had  been  entered  on  the  register,  that 
entry  would  have  been  without  sufficient  cause."     It  is  dear, 
then,  according  to  this,  that  if  there  is  a  fraud,  or  if  the  trans- 
action is  such  that  it  cannot  stand,  the  name  is  on  the  register 
''without  sufficient  cause."    Then  we  have  the  two  cases  in  this 
Court.    First,  Ward  and  Bsnry's  Case  (3),  in  which  the  Lord 
Justice  TiJimer  and  Lord  Justice  Cairns  somewhat  differed  in  their 
view  of  the  35th  section.    Lord  Cairns  put  a  narrower  construction 
upon  it  than  Lord  Justice  Twrner,  but  nothing  fell  from  either  of 
those  learned  Judges  in  that  case  which  appears  to  me  to  affect  in 
the  least  degree  the  present  case.    There  was  a  complicated  state 
of  circumstances,  and  the  Lords  Justices  held  that  it  was  not  a 
proper  case  for  summary  interference  under  the  35th  section. 
That,  again,  has  nothing  to  do  with  the  present  case.    The  last 
case  to  which  it  is  necessary  to  refer  is  SichetVs  Case  (4).    That 
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(1)  Law  Rep.  3  Q.  B.  684. 

(2)  Ibid.  3  Ex.  180. 


(3)  Law  Rep.  2  Ch.  431, 

(4)  Ibid.  3  Ch.  119. 
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on  board  a  steamer,  that  he  had  not  a  halfpenny  in  the  world,  and  L.  J.G. 

that  his  wife  earned  lOs.  a  week.    They  would  also  have  discorered  1869 

that  it  never  was  the  intention  of  Kintrea  to  part  with  his  interest  ^^ 

in  these  shares,  and  that  he  merely  wished  to  put  them  into  the  t^^^' 

name  of  M^Lcuihlan  for  purposes  of  his  own.    Mr.  Kintrea  has  not  China. 

»  ■%  t         1  m  m      AHD  Japan. 

come  forward  to  say  what  those  purposes  were,  and  we  can  only  ^  ^^ 
try  to  come  to  a  reasonable  conclusion  from  the  facts  of  this  case  Kintbea. 
as  to  what  they  were.  Now,  considering  that  although  £25  each 
had  been  paid  on  these  shares  they  were  worth  at  that  time  only 
about  £3  15«.  each,  that  they  were  £100  shares,  and  that  on  every 
one  of  the  145  there  was  a  liability  of  £75,  the  reasonable  conclu- 
sion iSjtliat  the  object  of  the  transaction  was  to  put  them  into  the 
name  of  a  man  who  was  in  no  degree  responsible,  so  as  to  take 
the  chance  of  the  market,  but  to  take  it  in  such  a  way  as  that  all 
further  liability  should  be  escaped. 

Then  let  us  go  a  step  further.  Supposing  the  facts  had  all  been 
known  to  the  directors,  would  they  have  assented  to  the  transfer? 
We  must  presume  that  they  would  not ;  and  if  by  arrangement 
with  Mr.  Kintrea  they  had  done  so,  the  transaction  would  have 
been  what  in  this  Court  is  looked  upon  as  a  fraud  upon  the  com- 
pany— a  colourable  transaction  which  this  Court  could  not  allow 
to  stand.  That  being  so,  it  seems  to  me  to  follow  as  a  matter  of 
course  that  Kintrea's  name  must  be  restored,  and  M^LaeKlan^s 
name  taken  from  the  list. 

It  has  been  urged  in  argument  that  the  Court  cannot  proceed 
under  the  35th  section  in  such  cases  as  Eyanie  Case  (1)  and  De  Pass's 
Case  (2),  but  I  have  no  doubt  whatever  that  this  Court  can,  under  the 
35th  section,  deal  with  such  cases  as  those  of  Hyam  and  De  Pass 
just  as  it  could  deal  with  them  under  the  earlier  statutes,  for  in 
such  a  case  as  Hyam^s  Case  the  name  of  the  transferee  would  be 
on  the  register  improperly,  and  therefore,  as  I  said  before,  without 
sufficient  cause. 

Then  there  only  remains  the  question  of  costs.  If  we  were  con- 
fined to  the  35th  section  alone  I  might  feel  some  difficulty ;  but 
looking  at  the  170th  section,  and  remembering  that  the  present 
application  is  not  to  rectify  the  register  of  a  going  company,  but  is 
a  proceeding  under  the  winding  up  of  a  company,  I  have  no  doubt 

(1)  1  D.  F.  &  J,  75,  (2)  4  De  G.  &  J.  544. 
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that  the  Court  has  jurisdiction  to  order  Kinlrea  to  pay  the  costs 
of  the  application  to  have  his  name  restored  to  the  register.  1 
am  of  opinion,  therefore,  that  the  order  of  the  Court  below  is  in 
substance  rights  and  that  this  appeal  must  be  dismissed  with  costs. 
There  is,  however,  a  formal  matter  which  requires  correction.  The 
application  is  made  in  the  name  of  the  liquidator,  and  the  order 
is  drawn  up  as  being  made  only  on  his  application.  In  point  of 
form  that  is  wrong.  It  does  not  affect  the  merits  in  the  slightest 
degree.  The  objection  was  not  taken  in  the  Court  below,  therefore 
no  difference  ought  to  be  made  as  to  costs,  but  the  summons  must 
be  amended  by  expressing  it  to  be  taken  out  by  the  company  in  the 
place  of  the  liquidator,  and  the  order  will  be  amended  by  expressing 
it  as  made  on  the  application  of  the  company.  The  Appellant 
must  pay  all  the  costs  here  and  below,  except  those  of  amending 
the  summon& 

Solicitors:    Messrs.  Ashurri,  Morris^  it  Co.;    Messrs.  Leuns, 
MunnSf  it  Co. 
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AgreemcfU — Mining  Leate — Working  by  Jnstroke — Irremediable  Damage —  J^ 

Word  "  win  " — Evidence  of  Expert,  jprU  21,  28 ; 


The  owner  of  a  piece  of  land  agreed  to  demiae  the  seams  of  ooal  under  the 
land  to  the  owners  of  an  adjoining  colliery,  at  a  royalty  on  each  ton  of  coal 
worked,  and  at  a  dead  rent  of  £600  if  the  royalties  did  not  amount  to  so 
much ;  the  dead  rent  not  to  he  charged  for  the  first  three  years  if  the  neces- 
sary steps  were  bond  fide  taken  with  ordinary  dispatch  to  win  and  wwk  the 
coaL  The  lease  was  to  contain  a  covenant  hy  the  lessee  for  working  the  ooal 
in  a  proper  and  workmanlike  manner.  The  lessees  proceeded  to  work  the 
coal  by  instroke  or  headings  from  their  adjoining  colliery,  which  was  situated 
to  the  rise  of  the  seams  agreed  to  be  demised ;  the  lessor  alleged  that  the 
lessees  ought  to  sink  a  pit  and  work  the  ooal  from  the  deep,  and  filed  a  bill  to 
restrain  them  from  working  from  the  adjoining  colliery,  and  to  compel  pay- 
ment of  the  dead  rent,  on  the  ground  that  they  had  not  taken  the  necessary 
steps  to  win  and  work  the  coal : — 

Eddy  that,  under  the  circumstanoes,  working  the  coal  by  instroke  was  work- 
ing in  a  proper  and  workmanlike  manner,  and  that  if  the  lessor  had  intended 
to  compel  the  lessees  to  sink  a  pit,  it  should  have  been  provided  for  in  the 
agreement: 

Edd^  that  as  the  lessees  were  actually  working  the  coal,  irremediable 
damage  would  not  be  presumed. 

Qtuere,  as  to  the  meaning  of  the  word  "  win." 

SemUe,  that  the  lessor  was  not  entitled  to  the  dead  rent  for  the  first  three 
years. 


May  5. 


B 


Y  artides  of  agreement,  dated  the  27th  of  April,  1864,  and 
made  between  W.  W.  Letois,  of  the  one  part,  and  T.  A.  Hankey  and 
B,  Bctteman,  trading  under  the  name  of  the  Plymouth  Iron  Com- 
fany^  of  the  other  part,  it  was  agreed  that  W.  W.  Lewis  should  let, 
and  the  Company  should  take,  for  ninety-nine  years,  the  veins  and 
seams  of  ooal  situate  under  a  farm  of  250  acres,  called  Troed-y-rhiw, 
in  Qlamorgamkire  (¥rith  certain  exceptions),  and  all  mines,  seams, 
or  balls  of  iron  ore  under  the  said  farm,  at  the  rent  or  royalty  of 
8^.  per  customary  ton  of  coal  worked  or  gotten ;  but  in  case  the 
quantity  of  coal  worked  in  any  year  should  not  amount  at  the 
aforesaid  rate  to  the  annual  rent  of  £500,  then  instead  thereof  the 
annual  rent  or  sum  of  £500  should  be  paid  as  fixed  or  dead  rent, 
and  a  farther  royalty  of  4(2.  a  ton  was  to  be  paid  on  every  ton  of 
iwzk  ore ;  the  dead  rent  of  £500  not  to  be  charged  for  the  first 
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L.  0.       three  years,  provided  that  the  necessary  steps  were  "bond  fide  taken 

1869       ^th  ordinary  dispatch  to  win  and  work  the  said  coal,  but  the 

j^^      royalties  were  then  to  be  charged  only  on  such  coal  and  minerals 

_     V-         as  should  be  worked.     The  lease  when  prepared  was  to  contain 
FoTHXBanx. 

—  power  to  work  any  other  minerals,  &c.,  over  or  under  the  said  farm 
from  any  adjoining  estate  worked  through  this  estate,  on  payment 
of  Id.  per  ton  for  wayleave.  The  agreement  further  specified 
covenants  to  be  contained  in  the  lease  as  to  keeping  accounts,  and 
repairs,  and  a  covenant  ''  for  working  the  said  coal  and  mines  in  a 
proper  and  workmanlike  manner."  It  was .  also  agreed  that  the 
lessees  might  make  any  roads  which  might  be  necessary  for  con- 
veying the  minerals,  sink  pits,  drive  headings,  and  do  all  other 
acts  and  deeds  necessary  for  working  the  same.  Provisions  were 
also  n,ade  for  determining  the  lease  if  the  minerals  were  worked 
out,  and  for  renting  surface  land  if  required,  and  for  other  matters 
relating  to  working  the  minerals. 

The  Plymouih  Iron  Company  were  working  certain  coal  pits, 
called  the  South  Duffryn  Colliery,  situated  to  the  north  of  Troed-y- 
rhiw,  and  had  commenced  to  work  the  coal  under  Troed-y-rhiw  by 
'^instroke"  from  that  colliery,  and  had  run  headings  from  the 
colliery  under  Troedry-rhiw. 

The  South  Duffryn  Colliery  was  "  to  the  rise  "  of,  or  above,  the 
seams  of  coal  under  Troedry-rhiw,  and  W.  W.  Lewis  the  lessor  and 
Plainti£f  in  this  case,  alleged  that  this  was  not  the  proper  way 
of  working  the  coal  under  his  estate ;  that  the  proper  way  would 
be  to  sink  pits  upon  the  estate  towards  the  southern  side,  the 
expense  of  which  pits  was  variously  estimated  at  £30,000  to 
£50,000;  that  working  by  instroke  was  not  proper  or  prudent 
unless  a  barrier  was  left  at  the  boundary  of  the  Plaintiflf 's  estate, 
and  the  headings  were  driven  so  that  they  could  be  stopped  as  a 
a  protection  against  water  which  might  come  down.  The  Plaintiff 
further  alleged  that  coal  was  not  won  unless  adequate  means  of 
draining  were  provided ;  that  any  system  of  working  the  coal  by 
dip  headings  would  leave  the  Troed-y-rhiw  estate  without  any  pro- 
vision for  working  the  other  seams,  and  render  them  of  less  value, 
and  that  the  water  would  accumulate ;  that  the  period  of  three 
years  during  which  the  dead  rent  was  suspended  was  altogether 
unreasonable  if  the  coal  was  merely  to  be  worked  by  dip  headings 
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from  the  South  Duffryn  OcUiery^  and  that  the  Defendants  could  L.  a 
haye  sunk  a  pit  witliin  the  tinier  and  that  under  the  circumstances  18S9 
the  dead  rent  had  become  payable.  Lkto 

On  the  29th  of  July,  1867,  the  Plaintiff  filed  his  bill  against  the 
lessees,  the  Defendants,  alleging  as  above  stated,  and  praying  that 
they  might  be  restrained  from  working  by  headings  or  instroke,  or 
otherwise  than  in  a  proper  and  workmanlike  manner,  and  until  an 
adequate  means  of  draining  the  coal  and  minerals  under  the  Plain- 
tiff's estate  had  been  provided;  that  the  Defendants  might  be 
ordered  to  pay  the  dead  rent  for  the  three  years ;  and  that  the 
articles  of  agreement  might  be  specifically  performed. 

The  Defendants,  by  their  answer,  alleged,  that  to  work  by  dip 
headings  was  proper  and  customary,  and  that  they  had  taken  all 
proper  precautions  against  the  flow  of  water;  that  they  would 
never  have  taken  the  lease  if  they  had  been  obliged  to  sink  a  pit ; 
that  they  were  working  the  coal  in  a  proper  manner,  and  that  they 
had  been  at  all  times  ready  to  perform  the  agreement  without 
suit.  They  also  contended  that  coal  was  won  when  it  was  reached 
and  could  be  worked. 

Evidence  was  entered  into  on  both  sides  as  to  the  proper 
methods  of  working  coal  in  general  and  this  coal  in  particular, 
the  effect  of  which  appears  from  the  judgments  of  the  Yice- 
Ghancellor  and  the  Lord  Chancellor.  It  appeared  from  the 
evidence  of  Mr.  Overton,  who  was  the  Plaintiffs  agent  at  the  time 
of  the  preparation  of  the  agreement,  but  waa  no  longer  in  his 
employment^  that  he  and  the  Defendants  had  discussed  the  mode 
of  working,  and  that  he  was  aware  that  they  did  not  intend  to 
sink  a  pit,  and  that  he  considered  working  by  instroke  not  improper. 

The  suit  came  to  a  hearing  upon  motion  for  decree  before  the 
yice-Chancellor  James,  who,  on  the  2l8t  of  January,  1869,  dismissed 
so  much  of  the  bill  as  prayed  for  an  injunction ;  declared  that  the 
Defendants  had  taken  the  necessary  steps  to  win  the  coal  honafde 
and  with  ordinary  dispatch ;  directed  a  reference  whether  anything 
was  due  for  dead  rent  and  for  other  matters,  and  ordered  specific 
performance  of  the  articles  of  agreement,  and  a  lease  to  be  executed, 
and  ordered  the  Plaintiff  to  pay  the  costs  up  to  the  hearing  (1). 

(1)  1869.    Jan.  21.     Sni   W.   M.      mere  ordinary  mining  lease  of  the  ooal 
Jamu,  y  .C,  said  that  the  lease  was  a     under  a  farm  of  considerable  extent,  and 
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The  Plaintiff  appealed. 

«    ■     « 

Mr.  Je9»df  Q^C,  Mr.  Kay^  Q.O.9  and  Mr.  Marten^  for  the  Plain- 
tiff:— '.< 

This  is  a  question  of  constniction  on  the  agreement.  We  do 
not  say  that  the  pit  must  be  sank  upon  the  estate,  but  that  there 
ought  to  be  a  pit  sunk  so  as  to  provide  an  independent  system  of 
drainage,  for  unless  that  is  done  the  mine  is  always  in  danger. 
Power  to  sink  a  pit  is  expressly  given  by  the  agreement.    They 


the  PlaintifiTs  ooutention  was,  that  a 
ooTonant  should  be  implied  for  working 
the  coal  by  sinking  a  pit  so  as  to  provide 
an  independent  system  of  drainage  for 
the  estate,  although  it  was  perhaps  not 
put  quite  so  strongly  as  that  on  the 
evidence.  His  Honour  could  not  see 
what  power  he  had  to  introduce  such  a 
covenant  as  the  Plaintiff  asked  for  into 
a  precise  instrument  like  this  agree- 
ment, more  than  any  other  covenant 
which  might  be  suggested.  There 
seemed  to  be  nothing  to  prevent  the 
lessees  from  exercising  their  legal  right 
and  getting  the  coal  by  any  lawful 
means,  or  from  working  this  colliery 
in  conjunction  with  any  other  which 
they  might  hold ;  what  they  were  doing 
had  now  become  a  very  common  method 
of  working  mines.  The  Plaintiff  con- 
tended, that  the  Defendants  had  no 
right  to  mine  by  sinking  to  the  deep  so 
as  to  expose  the  deep  workings  to  be 
drowned  out,  and  that  they  ought  to 
provide  independent  means  of  pumping 
on  the  estate  itself;  but  in  discussing 
these  questions  the  Court  of  Chancery 
was  not  a  tribunal  to  determine  what 
was  the  proper  mode  of  working  a  coal 
pit.  The  Court  had  only  to  see  whether 
the  lessees  were  acting  hond  fide^  and 
took  a  reasonable  and  sufiBcient  amount 
of  care.  In  this  case  their  proceedings 
were  sanctioned  by  very  eminent  en- 
gineers, and  with  that  evidence  it  was 
impossible  for  the  Court  to  say  that 


the  lessees  were  acting  with  maHa  fides 
or  unskilfully.  The  owners  of  pro- 
perty of  this  kind  know  what  they  are 
letting,  and  it  is  for  them  to  stipulate 
for  any  special  provisions  which  they 
may  think  necessary.  There  was  no 
evidence  that  any  actual  damage  was 
done. 

As  to  whether  the  Defendants  had 
proceeded  hcnd  fids  to  win  the  coal,  a 
vast  mass  of  evidence  had  been  entered 
into.  His  Honour's  view  of  the  word 
"  win "  was  nearly  that  of  the  Defen- 
dants, that  the  coal  was  won  when  it 
was  reached  so  as  effectually  to  be 
worked.  A  great  number  of  witnesses 
stated  that  the  Defendants  had  pro- 
ceeded hond  fide^  and  it  was  for  the 
Plaintiff  to  prove  malafides^  which  he 
had  not  done.  As  to  the  conduct  of 
the  Plaintiff  in  instituting  this  suit,  it 
was  proved  that  his  agent  had  agreed 
with  the  lessees  that  the  proper  mode 
of  working  this  coal  was  by  headings 
to  the  deep,  and  the  Plamtiff  ought  not 
to  have  continued  this  suit  when  that 
fact  came  to  his  knowledge,  though 
His  Honour  could  not  use  evidence 
to  control  the  agreement.  His  Honour 
must  therefore  make  declarations  the 
reverse  of  what  was  prayed  in  the  bill, 
but  would  declare  that  the  agreement 
ought  to  be  performed,  and  a  lease 
granted,  to  be  settled  in  Chambers,  and 
the  Plaintiff  must  pay  the  costs  up  to 
the  hearing. 
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are  bound  to  work  the  coal  in  the  best  way,  and  not  to  damage  L.  C. 
the  rest  of  the  coal,  and  they  ought  to  leave  a  barrier  between  1869 
their  mine  and  the  Plaintiff's  mine ;  at  all  events  they  are  bound  lewib 
to  work  the  coal  so  as  not  to  expose  the  mine  to  the  chance  of  poctbbqill 

being  drowned  out.    What  we  require  is  a  pit  deep  enough  to       

drain  this  coal  by  gravitation.  Even  if  they  have  been  able  to 
work  the  coal  up  to  the  present  time,  they  may  stUl  be  in  danger 
of  being  drowned  out.  All  this  is  so  well  understood,  that  no 
express  provision  in  the  agreement  w^  necessary.  The  three 
years  proyided  for  shew  that  a  pit  was  contemplated.  The  De- 
fendants may  work  these  mines  so  as  to  allow  them  to  be  drowned 
out,  and  then  become  insolvent,  leaving  the  property  useless. 

Sir  BoundeU  Palmer,  Q.C.,  Mr.  AmpUetty  Q.C.,  and  Mr.  Fredinff, 
for  the  Defendants,  were  not  called  upon. 

Lord  Hatherley,  L.C.  : — 

This  case  seems  to  me  to  be  one  of  the  simplest  description  when 
we  look  at  the  agreement  itself  and  at  the  evidence  adduced, 
which  is  not  conflicting  upon  the  main  points,  namely,  as  to  what 
ought  to  be  the  construction  of  the  words  '^  proper  and  woi-kman- 
like  manner."  Of  course  when  we  find  words  like  those,  they  are 
open  to  evidence  as  to  their  meaning,  because  it  is  a  matter,  in 
some  degree,  of  technical  knowledge  as  to  what  is  a  proper  and  work- 
manlike manner ;  and  in  dealing  mih  any  special  mode  of  working 
we  must  have  tBe  testimony  of  those  who  are  experts  as  to  the 
meaning  of  the  words  as  applied  to  the  particular  subject  matter. 

Now  the  bill  is  filed  upon  an  agreement  entered  into  in  1864 
for  the  demise  by  the  Plaintiff  to  the  Defendants  of  certain 
valuable  mining  property.  The  circumstances  of  the  case,  as  far 
as  they  were  known  to  both  parties,  were  these :  that  the  Defen- 
dants had  other  mines  immediately  to  the  rise  of  the  property 
which  was  agreed  to  be  demised,  being  separated  only  by  an 
imaginary  line.  Of  course  therefore  one  mine  could  be  worked  from 
the  other  if  it  was  right  and  proper  so  to  do.  But  the  Plaintiff's 
contention  is,  that  the  proper  mode  of  working  would  be  to  work 
his  coal  just  as  the  Defendants  worked  the  Souih  Duffryn  pits, 
namelyi  to  have  a  pit  or  series  of  pits  sunk  to  the  depth  of  the 
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L.  0.       particular  yein  which  they  were  disposed  to  work,  so  that  whatever 

1809       water  accumulated  in  the  process  of  working  the  mine  could  be 

j^^^      carried  off  into  the  pit  and  pumped  up,  by  which  means  the  mine 

vtmma       would  be  preserved  from  water ;  and  possibly,  or  I  may  say  pro- 

—       bably,  that  may  be  most  valuable  to  the  lessor  as  being  the  best 

mode  of  having  the  mines  on  his  land  worked.  But  it  is  clear  upon 

the  evidence  that  this  is  not  the  only  mode  of  working  in  a  proper 

and  workmanlike  manner. 

A  proper  and  workmanlike  manner  may  not  mean  the  best 
possible  mode  of  working  for  the  lessor,  but  it  means  in  such  a 
manner  as  shall  not  be  simply  an  attempt  to  get  out  of  the  earth 
as  much  mineral  as  can  be  got  for  the  particular  purpose  of  the 
lessee,  regardless  of  any  ordinary  or  workmanlike  proceeding. 

That  is  the  extreme  contention  on  the  one  side,  and  the  extreme 
contention  on  the  side  of  the  landlord  is  to  say  that  those  words 
"  proper  and  workmanlike  manner  "  mean  that  the  lessees  are  to 
take  means  the  most  expensive  possible,  and  the  least  likely  to 
produce  profit  to  themselves,  for  the  express  purpose  of  putting  the 
lessor  in  the  best  possible  position  at  the  time  when  the  lessees 
give  up  the  mine.  Either  one  or  the  other  of  those  views  is  ex- 
treme, and  we  must  look  to  see  what  the  landlord  has  done  with 
reference  to  protecting  himself  by  the  agreement 

The  landlord  must  be  supposed  to  have  known  through  his 
agents  what  it  was  he  was  dealing  with,  and  to  have  known  what 
was  the  ordinary  course  of  protecting  himself  if  he  wished  to  be 
protected.  Now  as  to  the  two  systems  in  question,  the  one  of 
working  by  instroke,  and  the  other  of  working  by  means  of  a  pit, 
they  occur  continually  in  mining  leases,  and  provisions  are  often 
made  expressly  upon  that  subject.  It  so  happens  that  in  this  case 
there  is  no  express  provision  one  way  or  the  other;  but  it  appears 
from  the  evidence  to  be  very  common  where  working  by  instroke 
is  intended,  to  insert  a  provision  that  proper  barriers  shall  be 
kept  to  protect  the  mine  from  the  very  grievance  which  is  now 
spoken  of,  and  there  is  no  such  provision  in  this  agreement. 

But  looking  further  at  the  agreement,  we  find  a  provision  for 
paying  a  wayleave  on  minerals  brought  to  surface  from  the  ad- 
joining estate,  thus  contemplating  communication  between  the 
two  mines,  so  that  not  only  is  there  no  provision  against  breaking 
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the  barrier^  but  it  is  expressly  contemplated  that  the  barrier  may  L.  0. 
be  broken ;  and  if  the  Defendants  are  allowed  to  break  the  barrier,  1869 
what  is  to  prevent  their  working  the  coal  ?  I^wra 

The  question  of  the  instroke  always  has  relation  to  the  question 
of  breaking  the  barrier.  If  a  man  has,  by  the  demise,  got  the  right 
of  entry,  you  tell  him  that  you  do  not  prohibit  his  breaking  the 
barrier;  on  the  contrary,  you  tell  him  that  he  may  pass  the 
bairier,  and  carry  coal  and  other  minerals  worked  from  one  side  to 
the  other.  So  long  as  he  works  the  mine  properly  there  is  nothing, 
as  it  appears  to  me,  to  prevent  his  using  his  right  of  entering 
through  the  barrier  and  working  the  coal  in  that  way. 

Now  the  lessees  say  that  the  pit  would  be  a  very  serious  matter 
to  them.  There  is  no  witness  who  says  that  it  would  cost  less  than 
£30,U00 ;  and  the  proposition  that  there  is  an  undertaking  on  the 
part  of  the  lessees  to  expend  £30,000,  about  which  nothing  is  said 
in  the  agreement,  could  only  be  supported  by  shewing  that  there 
was  no  other  possible  mode  of  working  this  mine  in  a  proper  and 
workmanlike  manner  than  through  the  medium  of  a  pit. 

Then  the  Plaintiff  further  claims  £500  a  year  dead  rent  because 
the  lessees  have  not,  as  he  alleges,  taken  the  necessary  steps  hond 
fide  to  win  the  coal  with  ordinary  dispatch  ;  and  he  says,  further, 
that  the  lessees  have  begun  to  work  the  coal,  though  they  were  not 
bound  to  do  so,  but  having  begun  to  work  it,  they  have  done  so  in 
an  improper  and  unworkmanlike  manner,  and  that  has  occasioned 
a  risk  of  irremediable  injury ;  and  the  Plaintiff  asks  that  the  lessees 
shall  perform  their  agreement,  and  if  they  cannot  perfonn  their 
agreement,  or  from  any  circumstance  it  cannot  be  performed,  then 
that  there  should  be  an  injunction  against  their  working  the  mine 
atalL 

Now  as  regards  the  demand  for  rent,  the  ordinary  course  which 
this  Court  always  takes  with  reference  to  an  agreement  for  a  lease 
of  this  kind  is  to  say  that  the  Plaintiff  shall  have  specific  per- 
formance of  the  agreement,  that  the  deed  shall  be  executed,  and 
shall  be  dated  as  on  the  day  of  the  agreement,  so  that  the  lessor 
can  have  his  action  on  the  covenant  as  soon  as  the  lease  is  com- 
pleted. 

I  do  not  find  that  the  Defendants  have  ever  refused  to  execute 
the  deed,  and  at  the  present  moment,  under  the  decree  of  the 
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L.  0.  Court,  they  are  ordered  to  execute  a  proper  counterpart,  which,  when 
1869  done,  would  really  settle  the  whole  matter  with  reference  to  the 
j[^^g  question  whether  or  not  honifde  steps  were  taken  to  win  and  work 
„  ^'  the  coal.  There  would  be  a  right  to  an  injunction  if,  in  working 
—  the  coal,  the  Defendants  were  not  doing  it  in  a  proper  and  work- 
manlike manner,  and  were  doing  it  in  such  a  manner  as  was  most 
likely  to  produce  irremediable  injury.  The  only  real  question 
now  is  as  to  who  shall  pay  the  costs  of  the  suit. 

Then  as  regards  the  irremediable  damage,  and  the  working  in  an 
improper  and  unworkmanlike  manner,  we  have  first  to  consider 
whether  the  working  by  instroke  instead  of  sinking  from  the  sur- 
face is  contrary  to  the  provisions  of  the  agreement ;  and  secondly, 
whether,  if  it  be  not  contrary  to  the  provisions  of  the  agreement, 
the  Defendants,  in  working  by  instroke  or  dip  headings,  are  working 
in  such  a  mode  as  is  likely  to  occasion  irremediable  damage. 

If  it  were  only  unworkmanlike  it  might  be  left  on  the  terms  of 
the  covenant,  and  damages  might  be  recovered  at  law ;  but  as  far 
as  regards  any  injunction  on  account  of  irremediable  injury,  we 
must  consider  that  the  bill  was  filed  nearly  two  years  ago,  and  a 
year  and  a  half  before  the  close  of  the  evidence;  and  it  appears 
from  the  evidence  that  in  January  last  no  injury  had  been  done. 
The  coal  had  been  worked,  and  the  mine  had  not  been  flooded. 

Further,  as  to  the  meaning  of  "  a  proper  and  workmanlike  man- 
ner," we  have  the  evidence  of  the  agent  who  signed  the  agreement 
on  behalf  of  the  Plaintiff,  and  he  says  that  he  never  intended  any- 
thing of  the  kind,  but  actually  the  reverse.  It  is  said,  very  justly, 
that  we  cannot  construe  the  agreement  by  parol  evidence  as  to 
what  the  parties  meant  by  the  words ;  but  the  words  ''  proper  and 
workmanlike  manner"  admit  of  the  evidence  of  experts,  for  no 
Oourt  can  be  so  informed  upon  the  subject  of  mining  as  to  know 
what  is  a  proper  and  workmanlike  manner.  In  that  point  of  view 
nothing  can  be  more  satisfactory  than  to  find  that  the  two  persons 
who  framed  the  agreement  contemplated  the  very  thing  being  done 
that  has  been  done,  it  being  in  their  judgment  proper  and  work- 
manlike. And  it  is  a  bold  measure  on  the  part  of  a  Plaintiff,  in 
that  state  of  circumstances,  to  come  into  a  Court  of  Equity  to  en- 
force that  which  is  contrary  to  what  his  own  agent  intended  and 
contemplated. 
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The  only  answer  to  this  given  hj  the  Plaintiff  is,  that  his  agent       L.  0. 
told  him  a  different  thing,  bnt  that  he  does  not  succeed  in  shewing.        1809 

The  case,  however,  does  not  rest  there,  because  there  is  a  vast      l^s 
mass  of  evidence  before  me,  which  I  cannot  possibly  disregard,  to  the  „     •• 
effect  that  the  mode  of  working  by  instroke  is  proper  and  work-       — 
manlike.    It  is  said  that  there  is  a  conflict^  and  of  course  there  is, 
and  always  is,  on  a  matter  of  opinion,  but  I  think  the  difference 
may  be  very  easily  explained  by  taking  the  two  views  together, 
the  landlord's  view  and  the  tenant's  view.    It  is  distinctly  stated 
that  working  by  instroke  is  the  system  almost  invariably  practised, 
unless  specifically  provided  against^  in  this  and  other  districts  when 
property  such  as  this  is  worked  in  connection  with  large  collieries ; 
and  many  instances  in  the  immediate  district  are  given  where 
larger  properties  than  this  are  so  worked.  ^ 

There  is  also  a  dispute  about  what  is  the  meaning  of  the  word 
'^  winning."  I  conceive  that  the  coal  is  won  when  it  is  put  in  a 
state  in  which  continuous  working  can  go  forward  in  the  ordinary 
way.  It  is  not  when  you  first  dig  down  to  a  seam  of  coal  and  come 
to  water  immediately,  but  when  you  have  got  the  coal  in  such  a 
state  that  you  can  go  on  working  it,  and  make  provision,  if  provision 
is  necessary,  for  sufficient  drainage;  and  in  this  particular  case 
they  say  they  have  got  sufficient  means  of  drainage ;  in  fact,  I 
have  not  heard  any  suggestion  that  the  mines  are  being  drowned 
out,  and  I  presume  that  if  it  had  been  so  the  fact  would  in  some 
way  have  been  brought  before  the  Court. 

The  decree  of  the  Yice-Chancellor  seems  to  me  to  be  perfectly 
correct.  As  to  the  £500  dead  rent,  it  appears  to  me  that  that  will 
be  properly  and  entirely  provided  for  by  saying  that  the  lease  shall 
be  dated  as  at  the  date  of  the  agreement,  bnt  no  alteration  in  the 
decree  is  required  for  that  purpose.  The  appeal  will  therefore  be 
dismissed,  with  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Omliffe  &  Beaumont . 
Solicitors  for  the  Defendants :  Messrs.  Vizard,  Orawder,  &  Co. 
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Dec,  18. 


L.  a  In  re  CONTRACT  CORPORATION. 

.1??^  •     EBBW  VALE  COMPANY'S  CASE. 

Proof  in  Winding-up — Debts  carrying  Interest— Leave  to  appeal — Setrotpeeiive 

effect  of  Decision  of  the  Court, 

The  decision  in  the  Warrant  Finance  Company's  Case  (1)  that  no  proof 
can  be  made  in  the  winding  up  of  an  insolvent  company  for  interest  later 
than  the  commencement  of  the  winding-up,  was  not  merely  a  settlement  of 
the  practice  for  the  future,  but  a  declaration  of  the  law  as  it  then  stood. 

Therefore,  where  an  order  for  payment  of  a  debt  with  interest  to  the  date 
of  the  proof  had  been  made  before  the  decision  of  the  above-mentioned  case, 
the  order  was  corrected  on  appeal,  leave  being  given  to  extend  the  time  for 
appeal  limited  by  the  124th  section  of  the  Companies  Act,  1862. 

xHE  JEbbw  Vale  Company  carried  in  a  claim  under  the  winding 
up  of  the  Ckmirael  Corporatumy  Limited,  for  a  debt  due  to  them, 
with  interest  at  £8  per  cent.  The  winding-up  commenced  on  the 
2lBt  of  April,  1866. 

By  an  order  made  in  Chambers  on  the  26th  of  April,  1869,  it 
was  ordered  that  the  EVbw  Vale  Company  be  admitted  creditors  of 
the  Contract  Corporation  for  the  sum  of  £7950  7a.  9d.,  being  the 
aggregate  amount  of  principal,  and  interest  thereon  at  £5  per  cent« 
to  the  26th  of  April,  1869. 

On  the  Ist  of  Jane,  1869,  the  Lords  Justices  decided  in  the 
Warrant  Finance  Company's  Case  (1)  that  in  the  case  of  debts 
bearing  interest  creditors  were  only  entitled  to  prove  for  interest 
to  the  date  of  the  commencement  of  the  winding-up.  From  this 
it  followed  that  the  order  of  the  26th  of  April,  1869,  was  based 
upon  a  wrong  calculation. 

Accordingly  when  the  certificate  was  drawn  up  for  payment  of  a 
dividend  of  6d,  in  the  pound  to  the  Mbw  Vale  Company,  the  Chief 
Clerk  refused  to  sign  it  for  the  full  amount  mentioned  in  the  order. 
On  the  matter  being  brought  before  the  Master  of  the  BoUs  in 
Court,  His  Lordship  considered  that  the  certificate  must  be  drawn 
up  in  accordance  with  the  order  of  the  26th  of  April,  1869,  until 
that  order  was  reversed,  and  as  the  time  for  appealing  under  the 
124  th  section  of  the  Companies  Act,  1862,  had  expired,  he  directed 

(1)  Law  Kep.  4  Ch.  643. 
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the  matter  to  stand  over  in  order  that  application  might  be  made       L.  0. 
to  the  Lord  Chancellor  for  leave  to  appeal.  1869 


Mr.  Chitty  accordingly  now  applied  for  leave  to  appeal : —  cSffAWT? 


Where  an  order  is  shewn  to  be  erroneous  by  a  subsequent  deci- 
sion of  the  Court,  and  the  error  is  not  discovered  till  the  time  for 
appeal  has  elapsed,  it  is  always  the  custom  of  the  Court  to  grant 
leave  to  appeal.  In  the  present  case  the  error  is  patent  on  the 
order,  and  it  would  be  a  mere  matter  of  course  to  correct  it  if 
the  time  for  appeal  had  not  expired.  Several  of  the  creditors 
acquiesced  in  the  alteration  of  their  dividends,  and  repaid  what 
had  been  paid  in  excess. 

Mr.  Jessd,  Q.C.,  and  Mr.  Huishj  for  the  Ebbw  Vdh  Company : — 

There  is  no  special  cause  shewn  for  granting  leave  to  appeal. 
The  reason  given  by  the  Appellant,  namely,  that  the  order  has 
been  shewn  to  be  erroneous  by  a  subsequent  decision  of  the  Court, 
is  no  reason  at  all.  It  is  no  excuse  for  not  having  taken  the 
opinion  of  a  Court  of  Appeal  at  once.  But^  in  truth,  the  order  was 
not  wrong  at  the  time  when  it  was  made,  and  has  not  been  made 
wrong  by  the  decision  in  the  Warrant  Finance  Company  8  Case  (1). 
That  decision  was  not  retrospective.  It  merely  declared  what  the 
practice  was  to  be  in  future.  The  Act  of  Parliament  was  silent 
on  the  subject^  and  consequently  the  practice  of  the  Court,  which, 
although  not  uniform  in  all  the  branches  of  the  Court,  had  been 
for  many  years  acted  upon  in  the  Bolls  Court,  was  valid  until  it 
was  altered.  When  that  alteration  was  made,  it  was  merely  a 
judge-made  rule,  which  could  not  a£fect  what  had  been  done  in 
former  cases.  Previously  the  Court  had  desired  to  make  the 
practice  analogous  to  that  in  Chancery :  KeUock's  Case  (2) ;  but 
afterwards  it  was  considered  better  to  revert  to  the  practice  in 
bankruptcy. 

Mr.  ChiUy,  in  reply : — 

The  decision  in  the  Warrant  Finance  Company's  Case  was  not 
merely  a  settlement  of  the  practice  for  the  future,  but  a  declara- 
tion of  the  law  to  be  deduced  from  the  intention  of  the  statute. 

(1)  Law  Rep.  4  Gh.  643.  (2)  Law  Rep.  3  Ch.  769. 


Case. 
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L.  0.       Lord  Hatheblet,  L.C. : — 

1^9  With  regard  to  the  general  principle^  T  do  not  agree  with  the 


Ebdw  Vale  areiiment  that  where  an  order  has  not  been  appealed  from  within 
Cjlsb.  the  time  limited,  leave  to  appeal  should  not  be  given  if  the  error 
is  shewn  to  be  merely  this — ^that  in*  consequence  of  a  subsequent 
decision  the  law  there  stated  has  turned  out  to  be  erroneous.  I 
cannot  doubt  that  whatever  might  be  the  limit  of  time  for  appeal- 
ing, if  a  person  is  injured  by  what  has  been  done  under  an  order, 
and  it  is  subsequently  decided  by  a  higher  authority,  as,  for  instance, 
the  House  of  Lords,  that  the  order  was  erroneous  in  point  of  law, 
and  the  error  was  not  discovered  in  consequence  of  a  previous 
course  of  decisions,  the  Court  will  give  the  party  an  opportunity  to 
appeal  in  order  that  upon  shewing  all  the  circumstances  of  the 
case  no  injustice  shall  be  done  in  any  past  transaction.  But  in 
this  case  Mr.  JesseVs  argument  is,  that  the  decision  in  the  Warrant 
Finance  Ccmpamfs  Case  (1)  was  only  meant  for  the  guidance  of  the 
Court  in  future,  and  that  all  that  has  been  done  in  the  offices  up 
to  this  period  of  time  must  be  considered  to  have  been  consonant 
to  the  law  until  another  practice  came  to  be  substituted.  In 
connecting  all  the  circumstances  of  the  case,  and  looking  care- 
fully to  the  course  of  decision  upon  the  point,  I  cannot  see  that 
that  is  the  correct  view  of  the  judgment  in  the  Warrant  Finance 
Company's  Case.  The  principle  of  the  decisions  was,  that  there 
are  words  found  in  the  Act  of  Parliament  which  point  to  the 
distribution  of  the  property  equally  and  rateably  among  the  cre- 
ditors, and  the  Court  held  that  it  was  right  to  stop  the  interest 
at  the  date  of  the  winding-up  because  it  was  more  analogous  to 
the  practice  in  bankruptcy,  where  the  same  equality  is  pointed  at 
by  the  statute,  than  to  the  practice  in  Chancery,  where  the  estate 
may  be,  and  usually  is,  a  solvent  estate,  and  where,  at  all  events, 
solvent  or  insolvent,  no  bankruptcy  took  place  anterior  to  the 
person's  death.  I  am  quite  aware  that  there  has  been  a  question 
as  to  the  propriety  and  justice  of  there  being  a  different  rule  with 
regard  to  insolvent  estates  after  death  and  insolvent  estates  during 
the  lifetime  of  the  debtor.  But  it  has  long  been  quite  settled  that 
in  Chancery  the  estate  is  assumed  to  be  solvent,  and  on  that  prin* 

(1)  Law  Rep.  4  Oh.  643. 
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ciple  interest  on  the  debts  is  calculated  up  to  the  date  of  the  filing        L.  C, 
of  the  certificate.    The  Lords  Justices  thought  that  was  not  a  proper        1869 
rule  to  be  adopted  with  regard  to  the  debts  which  arose  anterior  ebbwVaub 
to  the  winding  up  of  a  company,  and  that  in  that  case  justice    ^^^^^iy's 

requires  that  with  reference  to  all  the  creditors  the  interest  should 

be  stopped  from  the  time  of  the  winding-up.  That  has  been  called 
judge-niade  law,  and  it  is  so  in  this  sense — ^that  the  Judges  then 
declared  for  the  first  time  what  the  law  was ;  and  they  declared 
that  according  to  the  true  construction  of  the  whole  Act  of  Parlia- 
menty  and  having  regard  to  the  objects  of  the  Act^  the  rule  to  be 
adopted  ought  to  be  analogous  to  the  rule  established  in  bank- 
ruptcy. 

It  was  argued  by  Mr.  Jessel  that  the  rule  laid  down  in  KeUocVs 
due  (1),  in  cases  of  winding-up,  is  not  the  rule  in  bankruptcy. 
But  that  case  turned  on  a  principle  of  a  different  kind,  namely, 
that  there  was  nothing  in  the  Companies  Act  which  intercepted 
the  original  contract  existing  between  the  debtor  and  his  creditor, 
namely,  that  he  was  to  have  the  security  of  the  personal  estate  of 
the  debtor,  and  at  the  same  time  the  full  security  of  the  mortgage ; 
and  therefore  the  Court  would  not  depriye  the  creditor  of  his 
rights  by  following  the  analogy  of  the  practice  in  bankruptcy, 
where  the  position  of  the  creditor  was  governed  by  the  express 
enactments  of  the  Bimhruptcy  Act. 

As  regards  the  question  of  disturbing  the  payments  made  to 
other  parties  under  similar  orders,  the  Court  must,  of  course^  take 
care  that  no  injustice  is  done ;  but  as  in  bankruptcy  and  Chancery 
creditors  are  admitted  after  the  time  at  which  other  creditors  come 
in,  but  so  as  not  to  disturb  the  dividends  which  have  been  pre- 
viously paid,  so  here  I  apprehend  when  the  Court  has  the  control 
of  the  funds  which  have  not  yet  been  distributed,  it  will  take  oare 
to  do  justice  between  the  parties,  so  as  not  to  alter  the  positions  of 
persons  who  have  been  acting  under  the  presumed  law  of  the 

Court 

The  application  for  leave  to  appeal  must,  therefore,  be  granted ; 
and  if  the  Bespondent  does  not  insist  on  an  appeal  being  formally 
presented,  I  will  at  once  make  an  order  discharging  the  order  of 
the  26th  of  April,  1869. 

(I)  Law  Rep.  3  Ch.  709. 
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L.  0.  Mr.  Jessd  said  that  after  the  expression  of  His  Lordship  s  opioion 

1S69       he  would  not  require  an  appeal  to  be  presented. 


Cdmpaky's       An  order  was  accordingly  made  discharging  the  order  of  the 
^-       26th  of  April,  1869. 

Solicitors  for  the  Appellant :  Messrs.  LinJclaters,  Haehtcood,  & 
Addison. 

Solicitors  for  the  Respondent :  Messrs.  AAurdy  Morris^  &  Co. 


1.0.       ATTOBNEYGENERAL  v.  CORPORATION  OP  HALIFAX. 

f  lid  L.  J.  G. 

Ig^Q  Practice — Leave  to  withdraw  Appeal — CoaU^lvJormation, 


Dec,  3.  Where  Appellants  who  have  set  down  their  appeal  obtain  leave  to  withdraw 

it,  they  will  only  be  ordered  to  pay  such  costs  as  they  would  have  had  to  pay 
if  the  appeal  had  been  heard  that  day  and  dismissed  with  costs. 

The  Relators  in  an  information  appealed  against  the  decree  of  the  Vice* 
Chancellor.  After  the  appeal  was  set  down  costs  were  incurred  by  an  appH- 
cation  to  the  Attorney  •General  to  withdraw  his  fiat.  The  Appellants  then 
applied  for  leave  to  withdraw  the  appeal. 

The  Court,  on  giving  leave,  refused  to  make  any  special  order  as  to  the  costs 
occasioned  by  the  application  to  the  Attorney-General. 

In  this  case  an  information  and  bill  had  been  filed  by  Messrs. 
Eouldsworthf  of  EaJifax,  for  the  purpose  of  restraining  the  corpora- 
tion from  pouring  the  sewage  of  the  borough  into  the  Hebble  Brooh, 
on  the  banks  of  which  the  property  of  the  Plaintiffs  was  situate. 
Yice-Chancellor  James  made  a  decree  granting  an  injunction,  and 
the  Defendants  presented  a  Petition  of  appeal.  After  the  appeal 
had  been  set  down  for  hearing,  the  Defendants  made  an  application 
to  the  Attorney-General  to  withdraw  his  fiat  from  the  information. 
On  the  30th  of  November  both  parties  were  heard  upon  this  appli- 
cation before  the  Attorney-General,  who  refused  to  withdraw  his 
fiat,  but  held  that  he  had  no  jurisdiction  to  make  any  order  as  to 
the  costs  of  the  application. 

Mr.  Bristowe,  Q.C.,  now  moved  for  leave  to  withdraw  the  appeal. 

Mr.  Inee,  for  the  Relators  and  Plaintiffs,  made  x\o  objection  to 
the  withdrawal  of  the  appeal,  but  asked  thi^t  the  Defendants  might 
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be  ordered  to  pay  the  costs  of  the  application  to  the  Attorney-  l.  o. 
General,  as  well  as  the  ordinary  costs  of  the  appeaL   If  the  appeal  ^"     •  •    • 
were  simply  dismissed  with  costs,  without  any  direction  as  to  the 


costs  of  the  application  to  the  Attorney-General,  those  costs  would   ArrottNav- 
not  be  allowed  by  the  Taxing  Master,  and  the  Plaintiffs  would         «. 
haye  no  means  of  obtaining  them.    The  modem  practice  by  which  ^Ztl^^ 
an  Appellant  was  allowed  to  withdraw  his  appeal  without  bringing        "^"^ 
it  to  a  hearing  was  an  indulgence  to  him,  and  the  Court  would 
make  such  order  as  to  costs  as  might  seem  equitable.    He  referred 
to  Votcles  V.  Toufiff  (1). 

LoRB  Hatherley,  L.C.  :— 

The  reason  of  the  present  rule  of  the  Court  as  to  Appellants 
withdrawing  their  appeals  is  very  simple.  Instead  of  being  obliged 
to  bring  their  appeals,  to  a  hearing  and  having  them  formally  dis- 
missed, they  are  now  allowed  to  withdraw  tlieir  appeals  on  condi- 
tion of  paying  such  costs  as  the  Court  shall  think  fit  to  direct. 
But  what  can  the  Eespondent  be  entitled  to  more  than  the  same 
costs  as  he  would  have  had  if  the  appeal  had  been  heard  and 
dismissed  with  costs  ?  It  was  never  intended  to  put  the  Appellant 
under  a  penalty,  and  make  him  pay  more  than  he  would  have  done 
if  the  appeal  had  been  brought  to  a  hearing.  In  the  present  case 
the  costs  in  question  are  either  costs  in  the  cause  or  not.  If  they 
are,  the  Taxing  Master  will  allow  them  ;  if  they  are  not,  the  hard- 
ship arises  from  the  fact  that  the  Attorney-General  had  no  power 
to  deal  with  the  costs  of  the  application  before  him.  The  same 
difiSculty  would  have  occurred  if  the  application  had  been  made  to 
the  Attorney-General  before  the  hearing  before  the  Vice-Chancellor. 

Leave  will,  therefore,  be  given  to  withdraw  the  appeal,  and  the 
Appellants  will  pay  such  costs  as  they  would  have  done  if  the 
appeal  had  been  heard  on  this  day  and  dismissed  with  costs ;  the 
deposit  to  be  applied  in  payment  so  far  as  it  will  extend. 

Sib  G.  M.  Giffabd,  L  J.,  concurred. 

Solicitors :  Messrs.  Edwards,  Laytan,  dt  Jaques  ;  Messrs.  WUUam" 
•on,  Em,  dt  Williamson. 

(1)  9  Ves.  172. 
Vol.  T.  L  1 
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Jim,  12, 


L.O.  In  re  FAMILY  ENDOWMENT  SOCIETY. 

«nd  Ii.  J.  G. 

1869         ycvattcn  of  DM — AnnuUy  granted  by  Ufe  Anuranee  Societf — AmaJgamaiUon 
y^t^  of  Ck>mpanie9 — CcmpanieB  Act^  1862,  s,  199 — Unrtgidend  Conyxmy  dia^ 

Dee*  20,  21. '  solved  before  pasaing  of  the  Act-Jurisdiction — Place  of  Businese  of  Dissolved 

WO  Company, 

Company  A,,  a  life  assuranoe  society,  granted  an  annuity,  charged  upon 
tlie  assets  of  the  company,  to  the  Petitioner.  Afterwards  the  company  was 
dissolved  by  resolutions  of  the  shareholders,  and  ita  assets  transferred  to 
company  B,  By  the  deed  of  transfer  it  was  agreed  that  all  the  liabilities  of 
company  A,  should  be  paid  out  of  the  assets  of  company  B„  and  that  com- 
pany B,  should  indemnify  company  A,  against  them.  It  was  also  provided 
that  both  companies  should  use  their  best  endeavours  to  induce  the  policy- 
holders and  grantees  of  company  A,  to  take  in  exchange  policies  and  grants 
of  company  B,  The  Petitioner  received  his  annuity  under  his  gnmt  from 
company  A,  before  the  amalgamation,  and  afterwards  from  company  ^.»  and 
gave  receipts  in  the  name  of  company  2^.,  until  that  company  stopped  pay- 
ment, but  his  grant  was  never  exchanged  for  a  grant  of  company  B. : — 

Held,  that  he  had  not  accepted  company  B,  as  his  debtor  in  place  of  com- 
pany J. 

Although  slight  evidence  is  sufiBcient  in  the  case  of  ordinary  firms  to  shew 
that  a  creditor  who  continues  his  dealings  with  incoming  partners  accepts  the 
new  firm  as  his  debtors  instead  of  the  old  firm,  yet  strict  proof  will  be  required 
before  it  is  held  that  a  creditor  of  a  company,  under  a  special  contract, 
has  accepted  the  liability  of  another  company  with  which  the  first  is 
amalgamated. 

An  unregistered  company  was  dissolved,  its  place  of  business  abandoned, 
md  its  assets  and  liabilities  transferred  to  another  company,  before  the  pasa- 
ing  of  the  Companies  Act,  1862.  In  1869  a  Petition  was  presented  by  a 
creditor,  whose  debt  was  still  unsatisfied,  to  wind  up  the  company : — 

Beld,  that  the  company  was  carrying  on  business  for  the  purpose  of  wind- 
ing np  its  affairs  within  sect  199,  clause  1,  and  a  winding-up  order  was 
accordingly  made. 

The  decision  of  James,  V.C.,  affirmed. 

JLHIS  was  an  appeal  from  an  order  of  Vice-Chancellor  James 
directing  the  Family  Endoumient  Life  Assurance  and  Annuity 
Society,  otherwise  called  the  Family  Endowment  Society,  to  be 
wound  up.  The  Petition  was  presented  by  Major-General  Pott^  an 
annuitant  of  the  society,  under  the  following  circumstances : — 

The  Society  was  formed  pursuant  to  the  provisions  of  a  special 
Act  of  Parliament  which  received  the  royal  assent  in  May,  1836, 
by  which  the  Society  could  sue  and  be  sued  in  the  name  of  any 
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director,  or  of  their  chairman  or  secretary^  and  persons  suing  them  L.  a 

were  authorized  to  join  any  proprietor  as  a  Defendant    Judg- 

ments  also  obtained  against  a  director,  or  the  chairman  or  secre*  «^vw 

tary,  might  be  enforced  by  execution  issued  against  any  proprietor  p^^y 

in  manner  therein  prorided.    A  memorial  was  to  be  inrolled  in  Ehdowmkht 

800U1TT 
Chancery  from  time  to  time,  containing  the  names  of  the  officers        — .  ' 

and  proprietorSy  and  the  persons  whose  names  should  have  been 
last  inrolled  were  to  continue  liable  to  actions  and  suits  notwith- 
standing  their  haying  ceased  to  fill  the  office  or  position  of  director, 
chairman,  secretary,  or  proprietor. 

A  deed  of  settlement  of  the  Society  was  executed,  dated  the  17th' 
of  January,  1837.  The  clauses  of  this  deed  which  were  specially 
referred  to  in  the  argument  were  the  2nd,  by  which  the  pro- 
prietors vnier  se  were  to  be  liable  only  to  the  extent  of  their  unpaid 
calls  on  shares ;  the  3rd,  which  defined  the  objects  of  the  Society^ 
one  of  which  was  to  grant  deferred  annuities ;  the  38th,  by  which 
power  was  given  to  dissolve  the  Society  by  a  resolution  of  two 
successiye  meetings,  passed  as  therein  mentioned ;  the  75th,  by 
which  the  directors  were  empowered  to  make  and  vary  laws  and 
r^ulations,  but  not  so  as  to  yary  the  limited  responsibility  of  the 
shareholders  on  their  respective  shares  as  between  themselyes; 
and  the  122nd,  which  it  is  important  to  refer  to  more  fully.  That 
section  was  as  follows : — 

*^  That  wheneyer  two  successive  extraordinary  general  meetings 
shall,  upon  the  recommendation  of  the  board  of  directors,  haye 
come  to  a  resolution  to  dissolve  the  Society,  the  board  of  directors 
shall  cease  to  grant  or  renew  any  contracts  of  endowment  or  assur- 
ance on  behalf  of  the  Society,  and  shall  proceed  in  such  manner  as 
they  shall  tbink  flEtir  and  reasonable  to  meet  the  existing  engage- 
ments of  the  Society,  and  shall  cause  so  much  of  the  funds  or  pro- 
perty of  the  Society  as  shall  not  then  consist  of  money,  and  as 
shall  not  be  required  to  meet  the  existing  engagements  of  the 
Society,  to  be  forthwith  sold  or  otherwise  converted  into  money,  in 
such  manner  and  upon  such  terms  as  the  board  shall  think  proper, 
and,  after  such  sale  or  conversion,  shall  cause  so  much  of  the  funds 
or  property  of  the  Society  as  shall  not  be  required  to  meet  the 
existing  engagements  of  the  Society,  to  be  paid  and  distributed  to 

and  among  the  seyeral  persons  then  being  proprietors  or  holders 

LZ  1 
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L.  0.  of  shares  in  the  Society  rateably  and  pari  fOBtu^  according  to  the- 
number  of  shares  held  by  them  respectiyely ;  and  the  directors 

wvw       shall  have  full,  unlimited,  and  uncontrollable  power  and  discretion 

F^iLT     ^  direct  and  adopt  any  mode  which  they  may  think  proper  for 

Endowhvxt  realizing,  dividing,  distributing,  and  finally  disposing  of  the  sur- 

plus  funds  and  property  of  the  Society,  and  for  that  purpose  to 

retain  and  set  apart,  to  such  amount  as  they  shall  think  proper, 
any  moneys  to  form  an  indemnity  fund  to  meet  the  engagements 
and  liabilities  of  the  Society,  and  to  deal  with  such  fund  in  the 
meantime,  until  it  shall  be  required  for  satisfaction  of  the  purposes 
for  which  it  shall  haye  been  set  apart,  in  such  manner  as  they 
shall  think  proper ;  aud  in  the  event  of  there  being  a  surplus  of 
such  fund  after  satisfying  all  the  engagements  and  liabilities  of 
the  Society,  the  board  of  directors  shall,  as  soon  as  conveniently 
may  be  after  such  surplus  shall  be  ascertained,  convert  the  same 
into  money,  and  distribute  and  divide  the  proceeds  among  the 
several  persons  being  proprietors  or  holders  of  shares  in  the  Societyt 
at  the  time  of  the  dissolution  thereof,  and  their  respective  execu* 
tors,  administrators,  and  assigns.  And  the  further  to  enable  the 
board  of  directors  to  carry  into  effect  a  dissolution  of  the  Society^ 
and  to  wind  up  the  affairs  thereof,  it  shall  be  lawful  for  them  to- 
adopt  any  plan  which  in  their  judgment  shall  be  deemed  expe- 
dient for  paying  to  the  proprietors  or  holders  of  shares  in  the 
Society,  or  placing  at  their  risk,  their  several  proportions  of  the 
surplus  funds  of  the  Society.  And  the  persons  who  shall  be  direc- 
tors at  the  time  of  passing  the  resolution  for  dissolving  the  Society 
shall  continue  in  such  office  until  the  affairs  of  the  Society  shall  be 
finally  wound  up,  and  shall  and  may  fill  up,  if  they  think  proper 
so  to  do,  any  vacancy  which  may  occur  among  themselves  during 
such  period,  and  the  persons  so  elected  to  fill  such  vacancies  shall 
have,  exercise,  and  enjoy  all  the  powers  and  authorities  hereby 
conferred  upon  directors  of  the  Society  as  fully  and  effectually  ta 
all  intents  and  purposes  as  though  they  had  been  elected  by  the 
proprietors  at  an  annual  general  meeting  under  the  provisions  in. 
that  behalf  hereinbefore  contained :  Provided  nevertheless,  that 
in  case  the  funds  or  property  of  the  Society  at  the  time  of  suck 
dissolution  shall  be  insufficient  to  pay  the  existing  claims  and 
demands  upon  the  Society  in  respect  of  the  assurances  effected  bj 
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the  Society;  then  and  in  that  case  the  board  of  directors  shall,       L.O. 
nnder  the  powers  hereinbefore  contained,  from  time  to  time  as  ^^ 
they  shall  think  proper  or  find  it  necessary,  call  npon  the  pro- 


prietors  of  the  Society  for  the  payment  of  such  further  instalments      ^^  ** 
on  their  shares  in  the  capital  of  the  Society  as  shall  be  sufficient  to  EKPowionrr 

make  up  the  deficiency  in  such  funds  or  property  for  payment  of       

the  existing  claims  and  demands  upon  the  Society,  and  shall  dis- 
tribute the  amount  of  such  farther  instalments,  together  with  such 
funds  or  property  as  aforesaid,  among  the  several  claimants  in 
r^pect  of  the  assurances  effected  by  the  Society  in  full  satisfaction 
of  their  respective  claims  and  demands  rateably  and  in  proportion 
to  the  amount  of  their  respective  claims  and  demands  upon  the 
Society,  and  when  and  so  soon  as  such  payment  and  distribution 
shall  be  completely  made  and  effected  the  Society  shall  be  dis- 
solved, and  every  clause,  article,  matter,  and  thing  herein  con- 
tained (except  this  present  provision)  shall  thenceforth  cease, 
determine,  and  be  void." 

On  the  12th  of  March,  1849,  the  Society  entered  into  a  contract 
with  the  Petitioner  for  payment  to  him  of  an  annuity  of  1000 
rupees,  commencing  on  the  26th  of  August,  1861.  The  contract 
was  headed  "  The  Family  Endowment  Life  Assurance  and  Annuity 
Society — Indium  Branch,^*  and  was  in  the  following  terms : — After 
reciting  that  Stephen  Pott  ^  had  proposed  to  contract  with  the 
Family  Endowment  Society  for  the  purcheise  of  an  annuity  of 
1000  Company's  rupees,  to  commence  at  such  time,  to  continue 
payable  such  period,  and  to  be  paid  in  such  manner  as  therein- 
after stated,  and  had  delivered  into  the  office  of  the  said  Society 
a  statement  in  writing,  dated  the  26th  of  February,  1849,  con- 
taining the  terms  and  stating  the  facts  and  circumstances  upon 
and  in  reference  to  which  the  said  contract  was  proposed  to  be 
effected,  and  which  statement  ho  thereby  agreed  should  be  the 
basis  of  his  contract  with  the  said  Society,  It  was  witnessed  that  it 
was  thereby  declared  on  behalf  of  the  said  Society  by  the  three 
directors  whose  names  were  thereunto  subscribed  that  in  conside- 
ration of  the  sum  of  37  Company's  rupees,  then  paid  by  the  said 
Stephen  Pott  to  the  said  directors,  and  in  case  the  said  Stephen 
Pott  should  on  the  26th  day  of  each  succeeding  month  in  every 
year,  until  and  including  the  26th  of  January,  1861,  pay  unto  the 
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L.  e.  dii6ctoz8  of  the  said  Society  for  the  time  being  the  said  monthly 

^     '  *    '  premium  of  37  Company's  rupees  the  fimds  of  the  said  Sociehf 

wy^  should  be  liable  according  to  the  provisions  of  the  deed  or  deed& 

^Jn  re  q(  settlement  of  the  said  Society  to  the  payment  to  the  said  Stephen 

Enpowmmit  Pott,  or  his  assigns,  of  an  annuity  of  1000  Company's   rupees 

SoOZBTX 

'     (together  with  an  aliquot  share  of  such  further  sum  or  sums  (if  any) 

as  should  be  assigned  to  or  in  respect  of  the  said  contract,  pursuant 
to  the  rules  and  regulations  for  the  time  being  of  the  said  Soeiety, 
or  by  way  of  bonus  or  addition  to  the  assurance  thereby  made)^ 
such  annuity  to  commence  on  the  26th  of  August,  1861,  if  the  said 
Stephen  Pott  should  be  then  in  India,  but  to  commence  on  the 
26th  of  February,  1862,  if  the  said  Stephen  Pott  should  be  then  in 
Europe,  and  to  continue  thenceforth  payable  during  the  natural 
life  of  the  said  Stephen  Pott,  and  to  be  paid  by  equal  half-yearly 
payments  on  the  26th  of  August  and  the  26ih  of  February  in- 
every  year,  but  no  proportional  part  of  the  said  annuity  was  to  be 
paid  for  the  period  (if  any)  which  should  elapse  between  the  deter- 
mination of  the  said  annuity  and  the  last  preceding  day  of  payment. 
The  contract  then  contained  a  proviso  that  in  case  any  untrue  or 
fraudulent  allegation  should  be  contained  in  the  said  statement  so- 
delivered  into  the  ofGice  of  the  said  Society  as  aforesaid,  then  the 
contract  should  be  void,  and  all  moneys  paid  thereunder  should 
be  forfeited  to  the  said  Society:  Provided  also,  that  the  contract 
and  the  annuity  thereby  assured  should  be  subject  to  the  con- 
ditions thereupon  indorsed,  and  also  that  the  subscribed  capital  of 
£500,000,  and  the  stocks,  funds,  securities,  and  properties  of  the 
said  Society  remaining,  at  the  time  of  any  claim  or  demand  made, 
unapplied  and  undisposed  of  in  pursuance  of  the  provisions  and 
authorities  contained  in  the  said  deed  or  deeds  of  settlement  should 
alone  be  liable  to  answer  and  make  good  all  claims  and  demands 
upon  the  said  Society,  and  that  no  director  or  other  proprietor  of 
the  said  Society,  his  heirs,  executors,  or  administrators,  should  by 
reason  of  any  contract,  or  of  the  whole  of  the  contracts  taken  to- 
gether which  any  director  had  signed,  or  might  sign,  be  in  any- 
wise individually  subject  or  liable  to  any  such  claims  or  demands 
beyond  the  amount  of  the  unpaid  part  of  his  share  or  shares  in  the 
said  subscribed  capital  of  £500,000. 

On  the  11th  of  June,  1850,  a  similar  contract  was  entered  into- 
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between  the  Soeiety  and  the  General,  whereby  in  consideration  of       L.  C. 
payments  to  be  made  by  him,  ceasing  before  the  commencement  •^     •  •    • 
of  the  annuity,  another  annuity  of  1000  rupees  was  granted,  com-        ^^vw 
mencing  on  the  Ist  of  December,  1857,  or  the  Ist  of  June,  1858,      -J^^ 
and  charged  in  like  manner  alone  upon  the  capital  and  assets  of  Ekdowmeot 

-  V       r»      •  J  SOCIETT. 

the  Society.  

Early  in  1861  arrangements  were  contemplated  for  closing  the 
business  of  the  Society,  and  transferring  its  assets  and  liabilities  to 
another  company,  then  called  the  Albert  and  Medical  Life  AsatM*- 
anee  Company,  and  articles  of  agreement  were  executed  on  the  5th 
of  February,  1861,  by  the  directors  of  the  Society  on  the  one  part 
and  the  directors  of  the  Albert  Company  on  the  other  part,  whereby, 
subject  to  the  approval  of  extraordinary  general  meetings  of*  the 
proprietors  of  the  Society,  it  was  agreed,  for  the  considerations 
therein  mentioned,  that  as  froin  the  1st  of  January,  1861,  the 
business  of  the  Society  should  be  deemed  to  have  been  transferred 
to  and  vested  in  the  Company. 

By  the  2nd  clause  of  this  agreement,  all  the  property,  credits, 
securities,  and  effects  of  the  Society  were,  as  from  the  same  date,  to 
become  the  property  of  the  Company,  and  to  be  transferred  to  them. 

The  3rd  clause  provided  that  all  the  debts,  engagements,  and 
liabilities  of  the  Society,  and  all  claims  against  them  should  be 
wholly  paid,  and  performed  by  the  Company,  who  were  at  all  times 
to  indemnify  the  Society,  its  officers  and  shareholders,  in  respect 
thereof. 

The  5th  clause  provided  that  all  premiums  and  other  sums  of 
money  after  the  1st  day  of  January,  1861,  paid  or  payable  in 
respect  of  policies  of  assurance,  or  upon  or  in  respect  of  endow- 
ments, grants,  or  engagements  of  the  Society  in  force  on  that  day, 
should  belong  to  and  be  the  property  of  the  Company  ;  and  all  risks, 
engagements,  and  liabilities  upon  or  in  respect  of  all  such  policies, 
endowments,  grants,  or  engagements,  and  also  all  charges  and 
expenses  connected  therewith,  should  be  borne  and  paid  and 
satisfied  by  and  out  of  the  funds  of  the  Company.  ; 

The  6th  clause  provided  that  the  Society  and  the  Company 
should  respectively  use  their  best  endeavours  to  procure  the 
several  persons  holding  or  entitled  to  policies,  endowments,  grants, 
deeds  of  covenant^  or  other  engagements  of  the  fibdie^y,  to  accept 
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L,  0.  in  exchange  or  in  renewal  policies,  endowments,  grants,  deeds  of 

^     '  *  '  covenant,  or  engagements  of  the  Company;   and  the  Company 

V...VW  would,  at  their  o>vn  expense,  on  the  application  of  the  persons 

FjjLilt  interested  therein,  respectively  grant,  execute,  and  deliver,  such  sub- 

EwDowMEKT  stituted  and  renewed  policies,  endowment  grants,  deeds  of  covenant, 
SocncTY. 
'     or  engagements,  to  the  several  persons  willing  to  accept  the  same. 

The  8th  clause  provided  that  the  books  of  the  Society  should  be 
handed  over  to  the  Company,  and  the  Company  were  authorized  to 
use  the  names  of  the  directors  of  tbe  Society  when  necessary. 

The  proprietors  of  the  Society  held  meetings  in  March,  1861, 
pursuant  to  their  deed,  at  which  they  agreed  to  dissolve  their 
Society,  and  to  hand  over  their  assets  to  the  Albert  Company  for 
the.  considerations  mentioned  in  the  agreement  of  February,  and 
upon  the  terms  mentioned  in  that  agreement  The  proprietors  of 
the  Company  seem  generally  to  have  acquiesced  in  the  arrange- 
ment, and  from  the  time  of  the  agreement  the  Albert  Company 
transacted  at  the  offices  of  their  Company  all  the  business  formerly 
carried  on  by  the  Society,  and  intermingled  the  business  transferred 
to  them  with  their  own  business,  at  the  same  time  changing  their 
title  of  Albert  and  Medical  Life  Assurance  Company  to  that  of 
Albert  Medical  and  Family  Endowment  Assurance  Company, 

The  Family  Endowment  Society  from  the  period  of  dissolution  in 
1861  entered  into  no  new  business,  and  retained  no  active  staff, 
and  the  only  memorial  containing  the  names  of  directors,  inrolled 
pursuant  to  their  special  Act,  was  inrolled  on  the  17th  of  August, 
1836.  The  place  of  business  where  the  Society  carried  on  its 
business  up  to  the  dissolution  was  pulled  down,  and  they  had  no 
place  of  business  after  the  beginning  of  1861. 

General  Pott  received  the  earlier  payments  of  his  two  annuities 
from  the  Family  Endowment  Society,  and  after  the  amalgamation 
he  received  them  from  the  Albert  Company,  On  each  occasion  of 
his  receiving  payment  he  had  to  produce  a  certificate  of  his 
existence  and  identity.  The  certificates  were  in  the  following 
form : — 

"  To  the  Directors  of  the  Albert  Medical  and  Family  Endowment 

Life  Assurance  Company. 

**  7,  Waterloo  Place,  PaU  Mail. 

"I  hereby  certify  that  Colonel  S.  Pott,  desjribid  in  an  annuity 
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grant  of  tlie  Albert  Medical  and  Family  Endowment  Life  Assuranee  L.  0. 
Company  as  of  Melrose^  and  whose  signature  is  affixed  below,  is  '    ' . 

now  living  at  Mdroee,    Dated  at  Mdrose,  the  5th  day  of  March,  ,^y^ 

1863."  P^7^ 

On  each  occasion  receipts  were  signed  in  the  following  terms : —     scoiktt. 

«  Dated  5th  March,  1863. 
''Received  of  the  directors  of  the  Albert  Medical  and  Family 
Fndowment  Life  Assuranee  Company  the  sum  of  fifty  pounds, 
being  half-year's  annuity  on  the  life  of  Steplien  Pott  due  on  the 
26th  day  of  February,  1863,  under  the  Company's  annuity  policy, 
grant  No.  2. 

"  Half-year's  annuity,  £50. 

8.  Pottr 

In  some  of  the  subsequent  certificates  and  receipts  the  Company 
is  described  simply  as  the  Albert  Life  Assurance  Company, 

The  Petitioner  was  cross-examined,  and  admitted  a  general 
knowledge  of  the  amalgamation  of  the  Family  Endowment  Society 
and  the  Albert  Company^  by  virtue  of  which  he  understood,  to  use 
his  own  expression,  that  'Hhe  Family  Endowm^ent  and  Albert 
Companies  were  one ;"  and  that  he  went  in  August,  1862,  and  on 
some  subsequent  occasions,  to  the  office  of  the  Albert  Company, 
and  there  received  his  annuity ;  but  he  stated  that  afterwards  the 
annuity  was  received  for  him  by  the  Oriental  Bank  until  the  month 
of  August,  1869,  when  the  Albert  Company  stopped  payment.  His 
cross-examination  is  more  particularly  referred  to  in  the  judgment 
of  the  Lord  Chancellor. 

The  Albert  Company  was  ordered  to  be  wound  up  in  1869,  and 
General  Potts  then  presented  the  present  Petition  for  an  order  to 
wind  up  the  Family  Endowment  Society  also,  which  was  made  by 
the  Vice-Chancellor. 

The  Appellants  were  Mr.  Lawrence  and  others,  shareholders  in 
the  Family  Endowment  Society, 

Sir  RowndeU  Palmer,  Q.C.,  Mr.  Eiggins,  and  the  Hon.  Walter 
Bethell,  for  the  Appellants : — 

This  Petition  cannot  be  supported,  on  two  grounds :  First,  that 
the  C!oart  has  no  power  under  the  Companies  Act,  1862,  to  wind 
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L.  o.       up  the  FamSy  Endowment  Society  ;  Secondly,  that  the  Petitioner 
has  no  debt  against  the  society. 

1869-70 

^..v^  With  respect  to  the  fiiist  point.    This  Society  was  not  registered, 

Famly     *^^  if  it  is  to  be  wound  up  at  all  under  the  Act,  it  must  be  under 

Ekdowmest  the  8th  part  of  that  Act.    But  it  had  been  dissolved  and  had 

_•  '     ceased  to  exist  before  the  passing  of  the  Act,  and  the  Act  could 

therefore  have  no  operation  upon  it.    The  words  in  sect.  199  (1), 

clause  3,  "  whenever  the  company  is  dissolved,"  do  not  apply  to 

the  time  of  the  passing  of  the  Act,  but  to  the  time  when  it  is  to 

be  put  in  operation.    Kor  can  it  be  said  that  this  Society  was  at 

the  date  of  the  Act  "carrying  on  business  for  the  purpose  of 

winding  up;"   for  previously  to  the  Act  of  1862  there  was  no 

Winding-up  Act  applicable  to  it. 

Clause  1  of  the  same  section  is  decisive  'that  the  Act  cannot 
apply  to  companies  which  have  ceased  to  exist,  for  it  enacts  that 
"  An  unregistered  company  shall  for  the  purpose  of  determining 


(1)  The  material  part  of  sect.  199  is 
aB  follows : — 

*'  Subject  as  hereinafter  mentioned, 
any  partnership,  association,  or  com- 
pany, except  railway  companies  in- 
corporated by  Act  of  Parliament,  con- 
sisting of  more  than  seven  members, 
and  not  registered  under  this  Act,  and 
hereinafter  included  under  the  term 
unregistered  company,  may  be  wound 
up  under  this  Act;  and  all  the  pro- 
Tisions  of  this  Act  with  respect  to 
winding  up  shall  apply  to  such  com- 
pany, with  the  following  exceptions 
and  additions : — 

'*  (1.)  An  unregistered  company  shall, 
for  the  purpose  of  determining  the 
Court  having  jurisdiction  in  the  matter 
of  the  winding  up,  be  deemed  to  be 
registered  in  that  part  of  the  United 
Kingdom  where  its  principal  place  of 
business  is  situate ;  or,  if  it  has  a  prin- 
cipal place  of  business  situate  in  more 
than  one  part  of  the  United  Kingdom^ 
then  in  each  part  of  the  United  King^ 
dom  where  it  has  a  principal  place  of 
business.  Moreover,  the  principal  place 
of  business  of  an  unregistered  company, 


or  (where  it  has  a  place  of  business 
situate  in  more  than  one  part  of  the 
United  Kingdom)  such  one  of  its  prin- 
cipal places  of  business  as  is  situate  in 
that  part  of  the  United  Kingdom  in 
which  proceedings  are  being  instituted^ 
shall  for  all  the  x:)urposes  of  the  winding 
up  such  company  be  deemed  to  be  the 
registered  office  of  the  company. 

"  (2.)  No  unregistered  company  shall 
be  wound  up  under  this  Act  volun- 
tarily or  subject  to  the  supervision  of 
the  Court. 

"(3.)  The  circumstances  under  which 
an  unregistered  company  may  be  wound 
up  are  as  follows  (that  is  to  say) : 
"  (a.)  Whenever  the  company  is  dis- 
solved, or  has  ceased  to  carry  on 
business,  or  is  carrying  on  business 
only  for  the  purpose  of  winding-up 
its  affairs. 
"  (i.)  Whenever  the  company  is  un- 
able to  pay  its  debts. 
"(c.)  Whenever    the    Court    is    of 
opinion  that  it  is  just  and  equi- 
table that  the  company  should  be 
wound  up." 
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the  CSonrt  hariiig  jarisdiction  in  the  matter  of  the  winding-np,  be       L.  o. 
deemed  to  be  registered  in  that  part  of  the  United  Kingdom  where  ^ 
its  principal  place  of  business  is  situate."    This  Society  had  no 


place  of  business  at  the  time  when  the  Act  was  passed,  and  it     ^^  ^^ 

would  therefore  be  impossible  to  ascertain  the  Court  which  had  Endowmbkt 

.   1.  ..  Boohty. 

jurisdiction.  -^ 

Secondly,  we  contend  that  the  Petitioner  has  transferred  his 
debt  from  the  Family  Endowment  Society  to  the  Albert  Company. 
The  38th  section  of  the  deed  of  settlement  of  the  Society  gave 
the  directors  power  to  dissolve  the  Society,  and  the  75th  to 
make  new  laws  and  regulations,  and  the  122ud  prescribed  how  the 
dissolution  was  to  take  place,  and  provided  for  the  satisfaction  of 
all  the  liabilities  of  the  Society.  Everything  was  correctly  and 
legally  performed ;  annuitants  and  other  creditors  were  given  a 
better  security  than  they  had  before ;  for  they  had  all  the  funds 
which  were  handed  over  by  the  Family  Fndotvment  Society,  and 
besides,  the  security  of  the  funds  and  unpaid  capital  of  the 
Albert.  General  Pott  might  have  interfered  at  the  time  and 
obtained  an  injunction  against  the  amalgamation  until  he  was 
satisfied :  Keams  y.  Leaf  (1) ;  Evans  v.  Coventry  (2).  But  not 
having  done  so,  he  is  now  bound  by  his  acquiescence. 

It  is  clear  from  General  Potfa  own  admissions  that  he  was  per- 
fectly acquainted  with  the  fact  of  the  amalgamation,  and  for  six 
years  continued  to  receive  his  annuities  from  the  Albert  Company, 
and  to  give  receipts  to  them.  In  the  first  receipt  produced  in 
evidence  the  words  ^*  Albert  Medical  and  "  are  inserted  in  his  own 
handwriting.  His  conduct  is  quite  sufficient  to  establish  a  nova^- 
tion  of  the  debt  according  to  the  authorities :  In  re  Commercial 
Bankiny  Corporation  of  India  and  the  East  (3) ;  Ex  parte  Gib- 
son (4) ;  Benson  v.  Hadjield  (5)  ;  Bolfe  v.  Flower  (6) ;  Thompson  v. 
Perceval  (7);  Hart  v.  Alexander  (8);  Era  Company's  Case  (9); 
WiUiam's  Case  (10) ;  Teetes  Case  (11). 

Mr.  Kekewich,  for  other  shareholders. 

(1)  1  H.  &  M.  681.  (6)  Law  Rep.  1  P.  C.  27. 

(2)  5  D.  M.  &  G.  911.  (7)  5  B.  &  Ad.  925. 

(3)  16  W.  R.  958.  (8)  2  M.  &  W.  484. 

(4)  Law  Rep.  4  Ch.  662.  (9)  1  D.  J.  &  S.  29. 

(5)  4  Hare,  32.  (10)  1  H.  &  M.  672. 

(11)  12  W.  R.  701. 
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L.  0.  Mr.  Fry^  Q*C.y  and  Mr.  WesUake,  for  the  Petitioner : — 

and  L.  J.  6.  ^ 

1869-70  With  respect  to  the  jurisdiction  of  the  Court  to  make  the  order, 

"T^        the  Society  falls  within  the  8th  part  of  the  Companies  Ad^  1862. 

Faxilt      It  was  still  in  existence  for  the  purpose  of  being  wound  up.    The 

5;q(2i^^  effect  of  the  amalgamation  was  not  to  dissolve  it  until  all  its 

liabilities  were  discharged.    This  is  clear  from  the  122nd  clause 

of  the  deed  of  settlement,  and  the  indemnity  clause  of  the  deed 

of  transfer  treats  the  Society  as  still  in  existence.    The  application 

of  the  Act  to  a  Society  in  such  a  position  is  not  ex  pod  facto 

legislation.     It  is  merely  providing  a  new  process  for  enforcing 

existing  rights.    If  the  Act  had  not  been  passed,  the  creditors 

might  have  proceeded  against  the  directors  and  shareholders 

under  their  private  Act,  and  the  Society  might  have  been  wound 

up  in  bankruptcy. 

The  first  clause  of  the  199th  section  of  the  Act  introduces  no 
difBculty,  for  the  place  of  business  of  the  Society  was  the  office  of 
the  Albert  Company, 

With  respect  to  the  alleged  novation  of  the  debt,  the  effect  of 
the  contract  of  amalgamation  was,  that  the  Albert  Company  agreed 
to  indemnify  the  Family  Endoumient  Society  against  their  liabilities, 
which  were  limited  by  the  amount  of  the  share  capital  of  the 
Society,  and  that  if  the  policy-holders  chose  to  accept  a  new  policy 
from  the  Albert  Company  they  might  do  so ;  but  if  they  did  not, 
the  mere  fact  of  their  receiving  payment  of  the  annuities  from 
the  Albert  Company  was  no  novation  of  the  debt.  The  Albert 
Company  paid  as  the  agents  of  the  Family  Endowment  Society. 
The  receipts  were  properly  given  to  the  Albert  Company,  for  they 
paid  the  money,  but  the  certificates  refer  to  the  original  contracts. 
In  all  cases  of  novation  the  new  contract  is  the  same  as  that  for 
which  it  is  substituted.  But  here  the  new  contract  alleged  to 
have  been  made  with  the  Albert  Company  is  quite  different  from 
the  original  contract.  The  cases  cited  on  the  other  side  were 
eases  of  ordinary  contracts,  and  in  most  instances  were  ordinary 
partnerships,  where  the  creditor  continues  to  deal  with  the  in- 
coming partners,  and  are  very  different  from  the  case  of  a  special 
contract  like  this. 

Sir  Boundell  Palmer,  in  reply. 


VOL.  v.]  CHANCERY  APPEALS.  129 

1870.   Jan.  12.    Lord  Hathbrley,  L.C. : —  L.  c. 

and  L.  J«  O. 

The  Petition  of  appeal  in  this  case  is  presented  by  a  contribu-        ^^^ 

lory  of  the  Society  against  an  order  of  the  Vice-Chancellor  James        "T^ 

made  on  the  Petition  of  General  Pott,  by  which  the  Vice-Chan-      Family 

cellor  directed  the  Society  to  be  wound  up,  and  gave  certain     sooiktt. 

directions  as  to  costs.    The  Appellant  alleges  that  the  order  is        ""*" 

erroneous  on  two  grounds :  first,  that  the  Society  is  not  within  the 

purview  of  the  Companies  Act,  1862 ;  secondly,  that  if  this  be 

not  so,  yet  General  Pott  is  not  entitled  to  apply  for  a  winding-up 

order  on  the  ground  that,  although  he  was  originally  a  creditor  of 

the  Society,  he  has  ceased  to  be  so,  and  has  accepted  the  Albert 

Life  Assurance  Compdny  as  his  debtors  in  lieu  of  the  Society, 

The  facts  are  as  follows: — [His  Lordship  then  stated  the  facts 

as  detailed  above,  and  continued: — ]     This  is  the  proper  place 

at  which  to  pause  with  reference  to  the  first  question,  as  to 

whether  or  not  the  Society  is  within  the  purview  of  the  Companies 

Act,  1862.     It  is  contended  that  the  8th  part  of  the  Act  of  1862 

is  inapplicable  to  any  company  in  such  a  position  as  that  in  which 

the  Family  Endowment  Society  was  placed  at  the  passing  of  the 

Act;  that  the  Society  hsA  been  dissolved  in  March,  1861,  more  than 

one  year  before  the  passing  of  the  Act ;  that  it  had  ceased  to  carry 

on  business,  and  that  by  the  agreement  with  the  Albert  Company, 

which  it  is  said  the  directors  of  the  Family  Endmvment  Society  were 

fully  authorized  to  enter  into,  the  Society  had  parted  with  its  assets, 

that  the  shareholders  of  the  Society  had  been  paid  all  that  they 

would  be  entitled  to  under  the  agreement,  and  that  the  payment 

of  the  creditors  had  also  been  provided  for  by  the  agreement.     In 

support  of  this  view  it  was  further  argued  that  the  very  terms  of 

the  199th  section  of  the  Act  point  to  companies  still  carrying  on 

business,  by  defining  the  jurisdiction  of  the  Court  with  reference 

to  the  position  of  the  place  of  business  of  the  company  within  the 

United  Kingdom,  whereas  the  Society  had,  at  the  passing  of  the 

Act,  no  place  of  business  whatever.    I  think  that  these  arguments 

cannot  prevail.    The  Society  was  originally  a  Society  or  company 

of  more  than  seven  members,  carrying  on  business  in  the  United 

Kingdom  at  a  definite  place  of  business,  and  was  not  a  registered 

company  under  the  Act  of  1862.    Let  us  suppose  that  it  had  been 

properly  dissolved  a  week  or  two  before  the  passing  of  that  Act 
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U  0.  of  Farliamenty  but  had  still  to  wind  up  its  affairs  in  the  usual 

'  •  manner.     The  obligations  of  such  a  company,  from  their  very 

^  nature,  would  require  time  for  their  complete  fulfilment.     The 


In  re  object  of  the  Act  of  1862  was  to  give  to  joint  stock  companies 
Eypowmara?  and  to  those  dealing  with  them  an  efficacious  mode  of  winding  up 
.....  '  their  affairs,  and  dissolution  is  the  very  condition  of  a  company 
which  is  first  set  forth  in  sect  199  as  properly  calling  for  the 
intervention  of  the  Court.  The  contract  of  partnership  is,  no 
doubt,  put  an  end  to  as  regards  the  future  by  dissolution,  but  the 
rights  of  the  parties  inter  se,  and  the  rights  of  third  parties  as 
against  them,  have  after  dissolution  yet  to  be  adjusted,  and  for 
that  purpose  all  the  provisions  of  the  original  contract  must  be 
applied.  All  well-drawn  deeds  of  settlement  make  provision  for 
that  purpose,  and  the  present  deed  of  the  Family  Endowment  Society 
is  not  an  exception.  The  122nd  section  of  that  deed  properly 
directs  that  all  the  powers  of  the  directors  shall  continue  for  the 
complete  winding  up  of  the  concern.  The  creditors  of  the  concern, 
in  the  case  which  I  have  put  of  dissolution  immediately  before  the 
Act,  could,  have  proceeded  against  the  Society  in  bankruptcy,  or 
could,  by  actions  against  the  officers,  obtain  judgments,  to  be  en- 
forced under  the  special  Act  of  1836,  as  against  the  proprietors,  to 
the  extent  of  the  unpaid  calls.  The  shareholders  would,  but  for 
the  Act  of  1862,  have  been  compelled  in  case  of  dispute  to  seek 
relief  in  Chancery  for  the  adjustment  of  their  rights.  Can  it  be 
said  that  this  state  of  things  was  not  one  for  which  the  statute  of 
1862  intended  to  provide  a  more  adequate  remedy,  without,  indeed, 
creating  a  new  right?  I  think  not  Ought  the  circumstance, 
then,  of  the  assignment  of  the  assets  and  the  transfer  of  the  place  of 
business  to  the  Albert  Company,  and  the  assumption  by  that  com- 
pany of  the  liabilities  of  the  Society ,  to  make  any  difference  in  the 
construction  of  the  Act  as  to  its  applicability  to  the  Society  1  The 
creditors  are  not  parties  to  the  agreement  between  the  Society  and 
the  Company^  and  in  the  consideration  of  this  question  of  the 
applicability  of  the  Act  I  ought  to  assume  that  they  have  not 
acquiesced  in  the  provisions  of  that  agreement  The  Act  was  in- 
tended, as  I  hold,  if  this  agreement  hcul  not  existed,  for  the  benefit 
of  such  creditors,  and  a  transaction  behind  their  backs  cannot 
deprive  them  of  that  benefit    With  reference  to  the  directions 
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contained  in  the  199ih  section  as  to  the  jurisdiction  of  the  Court,       L.  a 
which  is  to  be  ascertained  by  the  principal  place  of  business  of 
the  company  in  the  United  Kingdom^  it  is  obvious  that  in  the  case       ^^^ 
of  companies  which  should  cease  after  the  passing  of  the  Act  to     -J^^ 
cany  on  business  (mentioned  in  the  sub-section  of  sect  199)  Endowhbnt 

the  place  where  it  was  carried  on  before  such  cesser  must  be  in-       

tended,  and  the  same  construction  would  be  proper  in  a  case  where 
the  business  had  ceased  before  the  Act,  but  the  concern  had  not 
been  wound  up.  I  cannot  doubt,  therefore,  that  the  Society  in 
question  was  within  the  purview  of  the  Act  so  long  as  there  re* 
mained  anything  to  be  done  with  reference  to  the  winding  up  its 
affairs,  either  as  regards  the  parties  inter  m,  or  the  creditors  of 
the  Society.  Of  course,  if  all  the  rights  of  the  proprietors  and 
creditors  had  been  ascertained  and  satisfied,  the  Act  would  have 
had  no  room  for  application  to  the  case  of  such  a  company. 

The  second  question  of  this  appeal  is,  whether  General  Pott  is 
in  eflkct  to  be  deemed  to  be  a  creditor  of  the  Family  Endowment 
Society.  That  he  was  originally  such  a  creditor  under  the  two 
contracts  of  1849  and  1850  is  not  disputed,  but  it  is  said  that  he 
must  be  taken  to  have  accepted  the  Albert  Company  as  his  debtors 
in  substitution  for  the  Society,  who,  to  the  extent  of  their  assets, 
including  calls  payable  under  their  deed  of  settlement,  were  his 
original  debtors.  He  admits  in  his  evidence  that  he  was  avratre  of 
the  Society  having  made  an  arrangement  with  the  Albert  Company 
by  which,  as  he  expresses  it,  he  thought  "  they  and  the  AU)ert  were 
one."  He  does  not  recollect  receiving  the  circular  said,  but  not 
proved,  to  have  been  sent  round  to  all  the  policy-holders ;  but  I  .do' 
not  think  it  would  have  made  any  material  difference  if  he  had 
done  so,  for  reasons  not  necessary  to  enter  into.  He  admits  attend- 
ing at  the  office  of  the  Albert  Company  for  payment  of  his  annuity, 
or  receiving  it  through  his  bankers,  from  August,  1862,  down  to 
June,  1869,  shortly  before  the  stoppage  of  the  Albert  Company,  and 
certain  receipts  and  certificates  are  put  in  evidence  which  are  of 
importance  in  this  part  of  the  case.  The  Albert  Company  in  making 
payments  to  the  grantees  of  annuities  required  a  certificate  of  the 
grantee's  existence  and  identity,  and  the  certificates  were  in  this  or 
a.  similar  form : — [His  Lordship  read  one  of  the  certificates  and  one 
of  the  receipts,  and  continued :— -]    In  the  certificate  of  August, 
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L.  0.       1864,  the  General  is  mentioned  as  *'  described  in  a  erant  of  the 
Albert  Life  Assurance  Company**  and  some,  bat  not  all,  of  the 

v^yw        subsequent  receipts  mention  the  money  to  be  received  of  ^'the 

F^iLT     -^Jf^^  Lif^  Assuranee  Company"    Now,  the  question  is  whether, 

Ekdowhkkt  under  all  these  circumstances,  the  General  accepted  the  total  change 

'     of  contract  necessary  to  substitute  the  Company  for  the  Society  as 

his  debtors.  The  question  is  one  of  fact.  It  was  justly,  I  think, 
observed  by  the  learned  Yice-Chancellor*  in  his  judgment,  as  it  had 
previously  been  observed  by  other  Judges,  that  very  slight  evidence 
is  sufficient  in  the  course  of  dealing  between  a  customer  and  a  firm, 
subject  to  change  by  the  retirement  of  old  partners  and  the  intro- 
duction of  new,  to  shew  that  the  customer  continuing  his  dealings 
accepts  the  new  firm  as  his  debtors  in  lieu  of  the  older  firm,  though 
even  then  it  is  necessary  that  knowledge  of  the  change  in  the  firm 
should  be  brought  home  to  the  creditor.  The  cases  which  have 
occurred  on  the  subject  are  usually  cases  of  business  of  an  ordinary 
character,  where  the  new  partner  simply  unites  with  others  in 
carrying  on  a  business  in  a  settled  course,  and  the  invoices  or 
pass-books  in  the  case  may  afford  evidence  of  the  change  of  firm. 
But  that  which  has  here  to  be  proved  is  that  a  creditor  having  an 
instrument  upon  which  he  can  rely  as  creating  a  right  of  suit 
against  all  the  assets  of  the  Society  with  which  he  deals,  including 
all  the  unpaid  calls  for  which  the  proprietors  are  liable,  has  aban- 
doned that  definite  claim  for  a  claim  upon  the  assets  of  a  Company 
with  which  he  has  no  direct  contract,  including  the  liability  (if 
any)  of  the  shareholders  in  that  other  company  for  calls.  The 
General  has  never  been  asked  to  enter  into  any  fresh  contract,  by 
which  such  substitution  might  have  been  effected  beyond  all  doubt 
He  has  paid  in  nothing  to  the  new  Company,  for  ail  the  payments 
on  his  part  had  been  made  before  the  arrangement  between  the 
Society  and  the  Company.  He  has  given  receipts  for  pajrments  of 
his  annuity,  which  are  expressed  in  the  first  receipt  to  be  for  pay* 
ments  made  by  the  Albert  Medical  and  Family  Endowment  Society 
on  annuity  No.  2,  and  in  the  first  and  following  certificates  signed 
by  him,  he  is  referred  to  as  described  in  an  annuity  grant  of  the 
Albert  Medical  and  Family  Endowment  Life  Assurance  Company. 
He  must^  therefore,  be  taken  as  founding  his  claim  on  this  grant, 
and  to  have  given  his  receipt  in  respect  of  it    No  other  grant  can 


VOL.  v.]  OHANOEBY  APPEALS.  133 

be  produced  than  that  made  originally  by  the  Society,  Why  should  L.  0. 
he  be  led  to  suppose  in  thus  acting  that  the  new  Company  from  ^^^  ^'  ^' 
'whom  he  received  the  money  had  treated  this  grant  as  one  binding  ]^ 
on  all  their  own  proper  shareholders,  and  were  not  acting  as  agents  ^»  ^ 
for  the  Socidyy  making  the  payments  out  of  the  assets,  which  by  endowment 
the  terms  of  the  grant  formed  the  proper  fund  for  that  purpose  ?  ^"^* 

There  would  be  nothing  necessarily  inconsistent  with  the  union  of 
the  Society  and  the  Company  (the  fact  of  which  union  the  General 
admits  he  knew),  that  the  Company  should  keep  the  assets  of  the 
Society  distinct  from  their  own,  and  should,  as  agents  of  the 
Society f  make'  out  of  such  assets  all  the  payments  to  which  they 
were  liable,  and  which  might  not  be  otherwise  proyided  for  by  the 
acceptance,  on  the  part  of  the  creditor,  of  a  substituted  policy  or 
grant,  whatever  the  arrangements  might  be  as  to  the  balance.  The 
General  could  not  have  sued  the  Albert  shareholders,  as  he  might, 
under  the  special  Act,  have  sued  and  obtained  judgment  against 
the  shareholders  of  the  Society  to  the  extent  of  their  calls,  and  he 
cannot  be  affected  by  the  provisions  of  the  deed  between  the  com- 
panies, to  which  he  was  no  party,  and  of  the  provisions  of  which 
no  knowledge  can  be  imputed  to  him.  It  was  said  he  might  have 
obtained  an  injunction  to  prevent  a  transfer  of  the  assets.  But 
why  should  he  do  so,  if  he  were  satisfied  with  the  liability  of  the 
proprietors  for  their  calls  ?  The  union  of  two  companies,  formed 
originally  under  separate  deeds,  by  which  the  proprietors  respec- 
tively stipulate  for  a  limited  liability — viz.,  a  liability  to  the  extent 
of  the  assets  and  of  the  calls  due  from  themselves,  is  a  very  different 
thing  from  the  admission  of  a  new  partner  into  an  existing  firm, 
with  all  the  usual  consequences  of  such  an  admission;  and  the 
abandonment  by  a  creditor  of  a  wi-itten  definite  contract  with  one 
company  for  an  unwritten  engagement  by  a  new  company,  to  be 
arrived  at  through  the  medium  of  very  special  arrangements 
between  the  two  companies,  is  a  matter  requiring  far  more  cogent 
and  precise  proof  than  the  assumption  by  a  continuing  customer 
of  the  liability  of  the  firm  with  which  he  continues  his  dealing, 
in  lieu  of  that  of  its  immediate  predecessor.  Here  the  Albert 
Company,  which,  by  the  stipulations  of  its  agreement,  might 
have  made  provision  for  substituting  a  new  contract,  continued  to 
make  payments  and  take  receipts  on  the  footing  of  the  original 
yoL.V.     ,  M  I 
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L.  C.       contract.    It  would  much  shake  public  confidence  in  dealing  with 
*°     '  J-    •  assurance  companies,  and  would  therefore  be  greatly  to  the  detri- 

l^        ment  of  such  companies,  no  less  than  to  that  of  their  customers,  if  the 

In  re       Court  were  to  hold  that  a  person  having  the  security  of  the  assets 
Ekdowmbnt  of  one  63mpany  should  be  deemed  to  have  discharged  those  assets, 

'     and  to  have  accepted  the  liability  of  another  company,  merely 

because  the  second  company,  possessing  the  assets  of  the  first,  pays 
to  the  creditor  his  growing  annuity  on  the  footing  of  his  grant. 
Something  more  is  required,  as  it  seems  to  me,  to  bring  home  to 
the  annuitant  a  knowledge  that  by  such  payment,  which  might 
well  be  made  oi;t  of  the  transferred  assets,  the  new  company  intends 
to  enter  into  a  new  contract  with  him  for  payment  of  his  annuity 
out  of  a  totally  different  fund.  I  have  assumed  that  all  the  pro- 
ceedings between  the  Society  and  the  Company  were  warranted  by 
their  respective  deeds,  and  there  is  no  necessity  for  me  to  raise  any 
doubt  upon  that  subject,  for  my  decision  is  independent  of  that 
question ;  but  one  cannot  help  observing  the  great  difierence  that 
exists  between  an  ordinary  succession  in  a  partnership  and  a  trans- 
action of  this  nature.  In  order  to  prove  the  acquiescence  of  a 
creditor  to  the  change  of  his  debtor  he  must  be  assumed  to  have 
satisfied  himself  that  the  substitution  could  legitimately  be  made 
— an  assumption  in  the  highest  degree  improbable.  On  the  other 
hand,  nothing  could  be  more  easy  than  for  the  new  company,  if  it 
80  intended,  to  obtain  a  clear  recognition  of  their  new  contract  by 
the  GrenerfJ,  or  the  equally  clear  rejection  of  it.  I  am  of  opinion, 
therefore,  that  the  judgment  of  the  Yic^Chancellor  is  correct,  and 
that  the  appeal  must  be  dismissed,  with  costs  to  be  paid  by  the 
Appellant  to  General  PotU 

Sib  G.  M.  Giffard,  L.  J. : — 

Two  questions  were  argued  and  have  to  be  decided  in  this  case. 
One,  whether  the  Family  Endowment  Society  is  within  the  opera- 
tion of  the  Companies  Act,  1862.  The  other,  whether  General 
Pott  has  continued  or  ceased  to.  be  a  creditor  of  the  Society.  It 
was  argued  that  the  Family  Endowment  Society  was  not  within  the 
operation  of  the  Act  of  1862,  because  it  was  an  unregistered  com- 
pany ;  because  it  could  not  have  been  wound  up  under  any  Act 
which  existed  previously  to  its  dissolution;  though  liable  to  be 
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made  bankrupt— not  a  practical  or  eflfective  remedy — and  because       L.  q. 
it  ceased  to  cany  on  business,  or  have  any  place  of  business,  and 
was  dissolved  and  amalgamated,  as  it  is  termed,  with  the  Albert 
Company  before  Nov.  1862.    In  answer  to  the  facts  so  alleged  in      ^Zclr 
argument  it  was  said,  and  truly  said,  that  a  creditor  of  the  Soeidy  Etoowmiiit 
could  and  can  sue  under  the  Society  a  private  Act  of  Parliament,       —  ' 
which  gives  remedies  against  its  directors  and  shareholders,  and  that 
amongst  other  Acts  repealed  by  the  Act  of  1862  is  that  under 
which  the  Society  might  have  been  made  bankrupt,  and  observa- 
tions were  made  on  the  OompanieB  Act.    The  205th  and  207th 
sections  of  the  Compamee  Act,  1862,  are  the  repealing  sections. 
The  2nd  section  of  the  Act  enacts  that  the  Act  is  not  to  come  into 
operation  until  the  2nd  November,  1862.    The  Act  recites  that  it  is 
expedient  that  the  laws  relative  to  the  incorporation,  regulation, 
and  winding  up  of  trading  companies  and  other  associations  should 
be  consolidated  and  amended,  and  was  passed  on  that  footing  and  for 
that  purpose,  and  the  199th  section  is  as  follows : — [His  Lordship 
read  the  material  part  of  the  section.]    It  is  to  be  observed  that 
the  Act  is  a  remedial  Act>  that  it  gives  new  remedies  in  respect  of 
of  old  existing  rights,  and  that  as  regards  creditors  generally  it 
takes  away  some  of  their  remedies  and  gives  them  others  and 
more  effective  ones.    If,  therefore,  there  be  a  society  or  association 
not  registered  under  the  Act,  consisting  of  more  than  seven  mem- 
bers, and  the  Petitioner  is  a  creditor  for  more  than  £50,  and  the 
company,  in  the  terms  of  the  Act,  ^  is  dissolved,  or  has  ceased  to 
carry  on  business,"  there  seems  no  reason  why  the  creditor  should 
not  have  his  remedy  under  this  Act,  unless  by  its  terms  he  is 
plainly  excluded.    That  there  is  such  a  Society  or  Aesodation  in 
existence  I  can  have  no  doubts  for  whatever  resolutions  the  share- 
holders may  have  passed  inter  se  with  reference  to  a  dissolution  they 
have  and  had  no  power  to  extinguish,  and  could  not  and  cannot 
extinguish,  the  Society  or  Aeeodation,  or  their  liabilities  as  share- 
holders, as  against  any  unsatisfied  creditor.  A  society  or  association 
which  is  in  a  sense  dissolved  is  expressly  liable  under  the  sections 
referred  to.    The  only  argument  on  the  actual  terms  of  the  199th 
section  really  was  on  the  use  of  the  present  tense,  and  particularly 
the  word  "  is."*    One  finds  a  frequent  repetition  of  this  word— not^ 
however,  for  the  purpose  of  fixing  any  particular  time  at  which  the 

MZ  1 
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L.  G.       business  must  be,  or  have  been  carried  on,  but  for  the  purpose  of 

and  L.  J.  G.  filing  the  domicil  of  the  company — and  I  feel  no  difficulty  in 

1^*70       holding  the  meaning  of  the  first  part  of  the  section  to  be,  that  an 


In  re  Unregistered  company  shall  be  deemed  to  have  been  registered  at 
Endowmctt  its  principal  place  or  places  of  business.  Where  the  dissolution  of 
Sccirrr.  ^  company  is  referred  to  "  is  "  plainly  means  "  has  been,"*  and  I  am 
further  of  opinion  that  the  Albert  office  might,  under  the  circum- 
stances, well  be  deemed  to  be  the  office  of  the  society.  There  are, 
therefore,  no  grounds  for  holding  that  the  Family  Endowment 
Society  is  not  within  the  operation  of  the  Companies  Act,  1862. 

The  next  question  may  be  disposed  of  as  readily  as  the  first. 
General  Pott  paid  the  Family  Endowment  Society  before  its  disso- 
lution or  amalgamation  certain  sums  of  money,  in  respect  of  and 
in  consideration  for  which  two  annuities  were  granted  to  him.  He 
neither  paid  any  sum  of  money  to,  nor  received  any  grant  from  the 
Albert  Company,  nor  was  there  any  written  contract  of  any  kind 
between  him  and  that  company,  or  any  communication  from  the 
company  to  him,  or  from  him  to  the  company,  of  the  terms  of  any 
contract  between  him  and  them.  The  contracts  between  General 
Pott  and  the  Family  Endowment  Society  are  contained  in  two  written 
documents,  each  signed  by  three  directors  of  the  Society,  and  each 
in  the  particulars  material  to  this  case  substantially  to  the  same 
efiect.    [His  Lordship  read  the  first  contract,  and  continued : — ] 

It  is  needless  to  mention  that  this  contract  is  of  a  special 
nature. 

The  dissolution  of  the  Family  Endotoment  Society  and  its  amal- 
gamation with  the  Albert  Company  took  place  early  in  1861. 
General  Pott  was  cross-examined.  He  admitted  that  he  learnt  of  the 
dissolution  of  the  Family  Endoumieni  Society  from  the  newspapers, 
that  he  talked  of  the  amalgamation  with  his  friends,  that  he  applied 
to  the  Albert  Company,  and  received  payments  of  his  annuity  from 
them ;  but  not,  he  says,  in  pursuance  of  any  written  direction  from 
the  Albert  Company.  The  receipts  given  to  the  Albert  Company 
are  in  evidence.  The  first  of  them  is  for  the  amount  due  on  the 
26th  of  August,  1862,  and  they  continue  down  to  1869..  They  were 
accompanied  with  certificates.  The  receipts  purport  to  be  given  to 
the  Albert,  or  the  directors  of  the  Albert  Company,  in  consideration  of 
payments  made  by  the  Albert  Company,  or  the  directors  of  \he  Albert 
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Company.    One  of  the  certificates  is  in  the  following  form :— [His        L.  0. 
Lordship  read  one  of  the  certificates.]    I  take  them  as  samples  ; 


they  are  receipts  and  certificates  having  reference  to  the  subsisting 
grants — ^no  new  grant  to,  or  contract  >vith,  General  Pott  is  suggested.     F^^J^y 
The  terms  of  the  arrangement  between  the  Family  Endowment  E^wmkkt 
Society  and  the  Albert  Company  were  not  disclosed  to  General  Pott,      '  — 
no  assent  to  any  new  contract  was  asked  for,  the  assets  and  share 
capital  of  the  Family  Endowment  Society  were  made  liable  by  the 
grants  of  annuities  to  Greneral  Pott,  and  could,  as  against  General 
Potty  be  dealt  with  as  being  so  liable ;  nothing  short  of  a  new  con- 
tract between  him  and  the  Albert  Company  in  discharge  of  his  rights 
against  the  Family  Endowment  Society  could  amount  to  an  extin- 
guishment of  those  rights.    There  was,  it  is  true,  a  direct  contract 
as  between  the  Family  Endofwnenl  Society  smd  the  Albert  Company. 
The  5th  and  6th  clauses  of  the  deed  of  transfer  are  as  follows : — 
[His  Lordship  read  the  clauses.] 

Either  the  Society  or  the  Company  might  have  taken  action  on 
this  6th  clause,  but  as  regards  General  Pott  neither  of  them  did  so. 
The  actual  contract  between  the  Society  and  the  Company  miglit 
well  have  been  very  different  to  what  it  was.  It  was  not  in- 
cumbent on  General  Pott  to  make  inquiries  as  to  the  terms  of 
arrangement  between  the  Society  and  the  Company,  nor  can  a 
knowledge  of  them  be  imputed  to  him.  The  arrangement  might 
well  have  been,  and,  in  the  absence  of  assent  from  General  Pott  to 
the  contrary,  ought  to  have  been^  that  the  assets  and  capital  of  the 
Society  should  remain  liable  under  the  annuity  grants ;  it  was  in- 
cumbent on  those  who  desired  that  the  old  contract  should  be 
superseded  by  a  new  one  to  make  proposals  to  that  effect^  or  take 
steps  for  that  purpose,  but  they  forbore  or  neglected  to  do  so.  The 
whole  question  is  one  of  fact,  as  is  clear  from  the  authorities ;  and, 
on  the  facts,  I  am  of  opinion  that  General  Pott  remained,  and 
continues  to  be,  a  creditor  of  the  Family  EndowmerU  Society,  and 
never  agreed  to  become  a  creditor  of  the  Albert  Company. 

In  the  course  of  the  argument  the  122nd  clause  of  the  Family  En- 
dowment Society  s  deed  of  settlement  was  referred  to.  There  were 
also  suggestions  that  an  action  ought  to  be  brought,  and  that  there 
are  equitable  reasons  why  a  winding-up  order  should  not  have  been 
made.    The  122nd  clause  assists  the  Bespondents  rather  than  the 
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L.  0.       Appellants.    Greneral  FoUs  debt  is  clearly  due  from  the  Society. 

'    '  He  has  entered  into  no  new  contract.    He  has  done  notJiing  to 

wvw       disentitle  him  to  his  plain  rights,  and  there  is  eyery  reason  why  a 

^^^^     winding-ap  order  should  haye  been  made.     The  appeal  must, 

£ia>owiixKT  therefore,  be  dismissed  with  costs. 

Soomr, 

Solicitors  for  the  Petitioner :  Messrs.  Clayton  &  Son». 
Solicitors  for  the  Shareholders :  ULesstB.  Maynard  &  Co. ;  Messrs. 
Freskfidd. 
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In  re  PHEND&^S  TRUSTS.  L.  J.  a 

Presumption — Evidence  of  Death — Person  not  heard  of  for  Seven  Years — Onus  Jf^? 

pn^ndi.  jy^c,  ig,  21. 22. 

1870 
If  a  person  has  not  been  heard  of  for  seven  yeaxs,  there  is  a  presumption  of        ^v^ 

law  that  he  is  dead ;  but  at  what  time  within  that  period  ho  died  is  not  a      ^^^*  ^^' 

matter  of  presumption,  but  of  evidence,  and  the  onus  of  proving  that  the         ""^ 

death  took  place  at  any  particular  time  within  the  seven  years  lies  upon 

the  person  who  claims  a  right  to  the  establishment  of  which  that  fact  is 

essential.    There  is  no  presumption  of  law  in  favour  of  the  continuance  of 

life,  though  an  inference  of  fact  may  legitimately  be  drawn  that  a  person 

alive  and  in  health  on  a  certain  day  was  alive  a  short  time  afterwards. 

A  testator  died  on  the  5th  of  January,  1861,  having  bequeathed  his  resi- 
duary estate  equally  between  his  nephews  and  nieces.  One  of  his  nephews, 
N.f  was  born  in  1829,  had  gone  to  America  in  1853,  had  frequently  written 
home  till  August,  1858,  when  he  wrote  from  on  board  an  American  ship  of 
war,  but  from  that  time  no  letter  had  been  received  from  him,  and  nothing 
was  afterwards  heard  about  him,  except  that  he  was  entered  in  the  books  of 
the  American  Navy  as  having  deserted  on  the  16th  of  June,  1860,  while  on 
leave : — 

Edd  (reversing  the  decision  of  cTames,  Y.C),  that  his  personal  representa- 
tive had  not  established  a  title  to  any  share  of  the  testator's  estate^  and  that 
it  must  be  divided  among  the  nephews  and  nieces  who  were  proved  to  have 
survived  the  testator. 

Thomas  v.  Thomas  (1),  and  In  re  Benham's  Trusts  (2\  overruled. 

IHTR  was  an  Appeal  Petition  from  an  order  of  Yice-Chanbellor 
James,  who^  in  deference  to  decisions  of  Yice-Ghanoellor  Kinderdey 
and  Vice-Chancellor  Matins,  from  which  he  expressed  his  dissent, 
had  decided  that  Nicholas  PhenS  MiU,  who  had  not  been  heard  of 
since  June,  1860,  was  to  be  presittned  to  have  survived  the  testator, 
Franeis  Fhene,  and  so  to  have  become  entitled  to  a  share  in  the 
testator's  estate* 

The  testator  died  on  the  6th  of  January,  1861,  having  by  his 
will  bequeathed  the  residue  of  his  estate  to  his  nephews  and  nieces 
in  equal  shares.  Nicholas  Phen6  MUl  was  one  of  his  nephews. 
The  share  to  which  Nicholas  Pheni  MUl  would,  if  living  at  the 
testator's  death,  have  been  entitled,  had  been  paid  into  Court  under 
the  Trustee  Belief  Ad  on  account  of  it  being  uncertain  whether  he 
had  survived  the  testator* 

^  (1)  2  Dr.  ft  Sm.  298.  (2)  Law  Bep.  4  E^.  410. 
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On  the  24th  of  April,  1869,  letters  of  administration  to  the 
estate  of  Nicholas  Phene  MUl  were  granted  to  his  brother,  James 
Alexander  MiU,  who  then  presented  a  Petition  for  payment  of  the 
fund  to  him. 

It  was  shewn  that  Nicholas  PhenS  MiU  was  bom  at  Ostend  in 
1829 ;  that  he  left  his  parents'  home  on  the  19th  of  August,  1853, 
and  went  to  America;  that  he  frequently  wrote  thence  to  his 
family ;  that  he  wrote  to  his  mother  a  letter  dated  the  15th  of 
August^  1858,  addressed  to  her  from  on  board  the  United  States 
frigate  BoanoJce  at  Boston  Navy  Yard,  stating  that  he  expected  to 
be  long  absent  on  a  voyage,  but  would  write  on  his  return.  He 
neyer  wrote  again,  nor  did  any  of  his  family  afterwards  hear  any- 
thing of  him  beyond  the  communications  from  the  American 
ofiScials  which  are  next  referred  to.  The  above  points  were  treated 
by  both  sides  as  established. 

In  1867,  after  various  inquiries  for  N.  P.  MiU  had  been  made  in 
vain,  applications  for'  information  were  made  to  the  Government 
offices  in  Americay  the  last  of  which  was  by  letter,  stating  the  sub- 
stance of  his  last  letter.  Beplies  were  received,  which  were  to  the 
effect  that  "Nicholas  MiU**  was  a  sergeant  in  the  Marine  Corps, 
had  deserted  on  the  16th  of  June,  1860,  while  on  leave  from  New 
York  to  join  the  Philadelphia  station,  and  had  not  since  been 
heard  of. 

In  August,  1868,  and  subsequently,  advertisements  inquiring 
for  N,  P.  MiU  were  inserted  by  his  relatives  in  various  English 
and  American  papers,  but  without  any  result. 

The  evidence  being  as  above,  Vice-Chancellor  James  ordered 
payment  of  the  fund  to  the  Petitioner,  but  suspended  payment  out 
of  the  fund  till  the  14th  of  November,  that  the  Eespondents  might 
have  an  opportunity  of  appealing  (1).    The  nephews  and  nieces 


(1)  1869.  Aug.  2.  Sm  W.  M. 
James,  V.C.  : — 

If  this  case  had  come  before  me  un- 
touched by  authority,  I  should  have 
been  inclined  to  accede  entirely  to  tho 
view  attributed  to  Lord  Justice  Bolty 
who  is  understood  to  have  said  that  the 
conclusion  of  a  man's  death  at  the  end 
of  a  seven  years'  disappearance  was 


matter  of  presumption;  but  that  the 
date  within  that  period  at  which  he 
died  was  a  question  not  of  presumption, 
but  of  evidence. 

I  should  have  thought  it  not  compe- 
tent  for  this  Court  to  have  presumed 
that  Nicholas  Phen^  Mill  died  either  at 
the  end  of  the  first,  or  at  the  end  of  the 
last  year;  and  I  should  have  either 
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ivho  had  survived  the  testator  presented  their  Appeal  Fetitioh,  asb-^ 
ing  that  the  order  might  be  discharged,  and  the  fund  ordered  to 
be  paid  to  them. 

Mr.  Bridowe,  Q.C.9  and  Mr.  Everitty  for  the  Appellants : — 

The  time  at  which  N.  P.  MUl  died  is  a  matter  for  evidence,  not 
for  presumption :  Doe  v.  Nepean  (1) ;  and  the  person  who  claims 
on  the  strength  of  death  at  any  particular  period  must  prove  it : 
Underwood  v.  Wing  (2)  ;  In  re  Green's  SeitlemerU  (3).  Some  of 
the  later  cases  have  not  kept  these  principles  in  view :  Lanibe  v. 
Orion  (4) ;  Dunn  v.  Snowden  (5)  ;  Thomas  v.  Thomas  (6) ;  In  re 
Benham's  Trusts  (7) ;  In  re  Beasney's  Trt^ts  (8),  The  decision  on 
appeal  in  In  re  Benham's  Trusts  (9)  proceeds  on  the  principle  for 
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directed  an  inquiry,  or,  if  farther  in- 
quiry should  have  appeared  to  be  use- 
less, I  should  have  held  that  the  Peti- 
ticxier  had  failed  to  establish  his  case, 
and  that  the  Respondents  were  entitled. 

But  it  is  impossible  for  me  to  act 
otherwise  than  in  conformity  with  two 
decisions  of  this  Courts  deliberately 
made,  one  by  V  ice-Chancellor  Kinden- 
ley  in  the  case  of  Thomoi  v.  ThonMS 
(2  Dr.  &  Sm.  298),  following  two  pre- 
vious decisions  of  his  own,  and  the 
other  by  Vice-chancellor  Molina  in  In 
re  Benham's  Trtut  (Law  Hep.  4  Eq. 
416).  If  1  were  not  to  hold  that 
Nidioku  Phen4  Mill  survived  the  tes- 
tator I  should  be  distinctly  overruling 
both  those  learned  Judges. 

I  must  therefore  hold  that  the  Peti- 
tioner is  entitled  to  this  fund ;  but  after 
what  is  said  ta  have  fallen  from  Lord 
Justice  SoU  I  certainly  shall  not  allow 
the  money  to  go  out  of  Court  until  the 
Respondents  have  had  an  opportunity 
of  taking  the  opinion  of  the  Court  of 
Appeal  on  the  question. 

There  will  be  an  order,  then,  in  con- 
formity with  the  prayer  of  the  Petition ; 
but  the  fund  will  not  be  paid  out  till 
the  14th  of  November  nezt^  in  oider  to 


give  the  Respondents  an  opportunity  of 
appealing. 

(1)  5  B.  &  Ad.  86  ;  2  M.  &  W.  894. 

(2)  4  D.  M.  &  G.  633 ;  8  H.  L.  C.  183. 

(3)  Law  Rep.  1  Eq.  288. 

(4)  6  Jur.  (N.S.)  61;  8  W.  R.  111. 

(5)  2  Dr.  &  Sm.  201. 

(6)  Ibid.  298. 

(7)  Law  Rep.  4  Eq.  416. 

(8)  Ibid.  7  Eq.  498. 

(9)  L.  J.  Bolt.  Dec.  6,  1867.  On 
this  case  coming  on  by  way  of  appeal 
before  Lord  Justice  Bdtj 

Mr.  Olasse^  Q.C.,  and  Mr.  Taylor, 
appeared  for  the  Appellants,  the  per- 
sonal representatives  of  21  Davies, 

Mr.  Boacburgh,  Q.C.,  and  Mr.  Qraham 
Hastings,  for  the  Respondents. 

Before  the  arguments  were  concludeil 

'  Sib  Johk  Rolt,  L.  J.,  said  that  there 
were  not  sufiScient  facts  for  the  Court 
to  act  upon.  It  was  important  to  ascer- 
tain whether  T,  Davies  was  married  ; 
how  old  he  was ;  and  what  inquiries  had 
been  made  about  him.  This  was  not^ 
case  of  presumption,  but  of  proof.  Tho 
Yio6*Chanoellor*s  order  would,  therefore, 
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which  we  contend.  There  is  no  proof  that  the  N.  MiU  who  is  stated 
to  have  deserted  was  the  same  person  as  JV.  P.  MiU,  not,  if  he  was^  is 
it  shewn  that  he  did  desert.  It  is  most  likely  that  he  died  by  an 
accident,  and  was  entered  as  a  deserter  merely  because  be  did  not 
return  when  his  fdrlough  had  expired.  This  is  material  as  to  the 
probable  time  of  his  death :  Ldkin  v.  LaJdn  (1).  BowUy  y.  TFm- 
fidi  (2)  is  a  clear  authority  in  our  fayour.  We  say,  then,  that 
the  Petitioner  haying  failed  to  make  out  his  claim,  the  fund  is 
diyisible  among  the  residuary  legatees  who  are  shewn  to  haye  sur- 
yiyed  the  testator.    Beg.  y.  Lwnley  (3)  supports  our  case. 

Mr.  Amphidt,  Q.C.|  and  Mr.  Bagshawe,  in  support  of  the  order : — 

The  argument  on  the  other  side  ignores  the  conclusion  which  a 
jury  would  draw  from  the  established  facts ;  and  if  it  be  correct^ 
the  result  would  be,  that  if  N,  P.  MiU  was  proyed  to  be  aliye  and 
well  an  hour  before  the  testator  died,  that  would  not,  in  the 
absence  of  further  eyidence,  e3tablish  the  title  of  the  Petitioner. 
There  can  be  no  reasonable  doubt  of  the  identity  of  N.  P.  MiU 
with  the  NicholoB  MiU  named  in  the  letters  from  the  American 
officials.  He  is  therefore  proyed  to  haye  been  liying  seyen  months 
before  the  testator's  death,  and  a  jury  would  infer  that  he  suryiyed 
the  testator.  We  need  not  contend  for  so  strong  a  proposition  as  was 
laid  down  by  Yice-Chancellor  MaJins  in  In  re  Benhanis  TrusU  (4), 
though  there  is  much  authority  in  support  of  it ;  we  need  only 
contend  for  this,  that  the  whole  case  must  go  to  the  jury.  The 
presumption  in  fayour  of  the  continuance  of  life  must  weigh :  Bex 
y.  InhabitanUe  of  Harbame  (6) ;  Bex  y.  Inhdhitanis  of  Twyning  (6). 
N.  P.  MiU  had  not  written  during  two  years  in  which  he  is  known 


be   discharged,  and  farther  inquiries 
made. 

The  Order  as  drawn  up,  directed  in- 
qniries  whether  T.  Davies  was  liying 
or  dead,  and  if  dead,  when  he.died  ?  and 
whether  he  left  any  and  what  children  ? 
and  also  who  were  the  next  of  kin  of 
TT.  Bmham,  the  testator,  at  the  time  of 
his  death?  and  whether  any  of  .them 


had  since  died,  and  who  were  their 
personal  representatives  ? 

The  matter  was  suhsequenUy  com* 
promised,  and  the  inquiries  as  to  T. 
Daviea  were  not  prosecuted. 

(1)  34  Beav.  443. 

(2)  14  Sim.  277. 

(3)  Law  Bep.  1  0.  0. 196. 

(4)  Ibid.  4  Eq.  416. 

(5)  2A.&E.540. 


(6)  2  B.  &  A.  386. 
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to  have  been  alivei  and  he  must  be  taken  to  have  deserted,  for  it 
cannot  be  presumed  that  he  was  put  down  as  a  deserter  merely 
because  he  was  missing;  and  if  he  deserted^  there  is  nothing  to 
lead  a  jury  to  believe  in  his  speedy  death,  considering  the  cessa- 
tion of  correspondence  for  nearly  two  years  before  the  desertion. 
Beg.  Y.  Lumley  (1)  was  a  criminal  case,  and  very  strict  evidence 
that  the  person  was  living  would  have  been  necessary.  The  cases 
cited  by  the  other  side  do  not  conflict  with  our  view.  In  Under^ 
wood  V.  Wing  (2)  there  was  no  evidence  to  go  to  a  jury  as  to  which 
died  first  In  In  re  Qreevis  SetUemeni  (3)  a  child  could  not  be  pre- 
smned  to  live  when  in  the  hands  of  the  mutineers,  and  the  remarks 
of  the  Yice-Ohancellor  must  be  read  with  reference  to  the  circum- 
stances. In  In  re  Beaeney^s  Trwte  (4)  there  were  facts  tending  to 
prove  death  before  the  particular  time.  The  case  is  one  where  the 
Court  will  decide  on  the  balance  of  evidence,  not  on  the  principle 
that  the  onw  is  thrown  on  one  party  to  make  out  his  case  strictly : 
BiUiek  v.  Booth  (5). 

Mr.  Everitt,  in  reply  :— 

The  onus  lies  on  the  Petitioner  to  prove  that  N.  P.  Mid  survived 
the  testator.  There  is  no  presumption  in  the  case,  but  facts  must 
be  proved  from  which  it  can  affirmatively  be  concluded  that  he 
did  survive.  A  jury  would  conclude  that  he  did  not.  A  sergeant 
of  marines  would  be  a  man  appointed  for  his  good  character,  and 
was  not  likely  to  desert.  Moreover,  a  man  cannot  desert  when  on 
leave,  so  the  reasonable  construction  of  the  American  letters  is, 
that  he  did  not  return  at  the  end  of  his  leave^  and  the  probability 
is  that  he  was  dead. 
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Jan.  14*    Sib  G.  M.  Giffabd,  L.  J. : — 

This  is  an  appeal  from  so  much  of  an  order  of  Yice-Chancellor 
James  as  directs  the  residue  of  a  fund  which  is  standing  to  ''  The 
account  of  the  share  intended  for  Nicholas  Phen6  MiUy^  to  be  paid 
to  his  administrator. 

(1)  Law  Bep.  1  0.  C.  196.  (3)  Law  Rep.  1  Eq.  288. 

(2)  4  D.  M.  &  G.  633.  (4)  Ibid.  7  Eq.  498. 

(5)  1  Y.  &  0.  Ch.  117. 
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L.  J.  O.  Tlie  brder  was  made  upon  the  hypothesis  that  Nicholas  PhenS 
1870  MiU  survived  Francis  PhenS,  the  testator.  The  learned  Vice- 
jv^  Chancellor^  in  making  the  order,  stated  that  he  did  so  in  defer- 
ence to  the  authority  of  three  cases  which  have  been  decided  by 
the  Vice-Ohancellor  Kindersleyy  and  a  fourth  by  the  Vice-Chan- 
cellor  Matins,  but  at  the  same  time  he  dissented  from  their 
opinions,  and  expressed  a  wish  that  the  whole  matter  should  be 
brought  before  the  Court  of  Appeal.  The  testator  died  on  the 
5th  of  January,  1861.  According  to  one  view  of  the  evidence 
Nicholas  Phene  MiU  was  last  heard  of  in  August,  1858 ;  according 
to  another  view,  about  seven  months  previously  to  the  testator's 
death.  That  he  survived  the  testator  was  treated  by  the  Vice- 
Chancellor — but  in  deference  only  to  the  four  cases  referred  to — as 
to  be  presumed ;  it  will  be  desirablOi  therefore,  to  examine  those 
cases,  and  such  others  as  bear  materially  on  the  subject,  before 
dealing  with  the  evidence  more  particularly. 

The  cases  decided  by  the  Yice-Chancellor  Kindersley  were  Lambe 
V.  Orton  (1) ;  Dunn  v.  Snotoden  (2) ;  and  Thomas  v.  Thomas  (3). 

They  were  all  decided  on  the  same  general  principles,  and  the 
propositions  enunciated  were  in  substance  these : — First.  That  the 
law  presumes  a  person  who  has  not  been  heard  of  for  seven  years 
to  be  dead,  but  in  the  absence  of  special  circumstances  draws  no 
presumption  frpm  that  fact  as  to  the  particular  period  at  which  he 
died.  Secondly :  That  a  person  alive  at  a  certain  period  of  time  is, 
according  to  the  ordinary  presumption  of  law,  to  be  presumed  to 
be  aliye  at  the  expiration  of  any  reasonable  period  afterwards.  And 
thirdly :  That  the  onus  of  proving  death  at  any  particular  periol 
within  the  seven  years  lies  with  the  party  alleging  death  at  such 
particular  period.  The  case  decided  by  the  Vice-Chancellor  Malins 
was  In  re  BenharrCs  Trusts  (4).  He  adopted  and  acted  on  the  de- 
cisions of  Vice-Chancellor  Kindersley^  but  went  somewhat  further, 
.laying  it  down  that  "  if  you  cannot  presume  death  at  any  parti- 
cular period  during  the  seven  years,  then  at  the  end  or  expiration 
of  the  seven  years  you  must  presume  for  the  first  time  that  the 
person  was  dead,  and  you  must  also  presume  that  within  that  time 
he  is  alive."    In  re  Benham's  Trusts  was  appealed,  and  the  Lord 

(1)  6  Jur.  (N.S.)  61.  (3)  2  Dr.  &  Sm.  298. 

(2)  2  Dr.  &  Sm.  201.  (4)  Law  Rep.  4  Eq.  416,  419. 
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Justice  Boliy  in  November,  1867,  discharged  the  Vice-Chancellor's  L.  j.  g. 
order,  and  directed  farther  inquiries,  simply  stating  that  there  was       1870 
no  evidence  for  the  Court  to  act  upon,  and  that  it  was  a  case  not  of       ^^ 

presumption  but  of  proof.  Phbnk's 

*  ^,  ,  TBUST8. 

Li  Dowley  v.   WinJieJd  (1)  the  testator  died  in  September,       

1833.  One  of  his  two  sons  went  abroad  in  September,  1830, 
and  was  heard  of  for  the  last  time  about  twenty  months  pre- 
viously to  his  father's  death.  The  Court  ordered  a  share  of 
the  father's  residue  bequeathed  to  him  to  be  transferred  to  his 
brother,  as  the  sole  next  of  kin  of  the  father  living  at  the  father's 
death.  Security  to  refund  was  taken.  In  Mason  v.  Mason  (2) 
the  father  and  son  were  shipwrecked  together,  and  in  argument 
the  rules  of  the  civil  law  and  of  the  Code  Napoleon  were  relied  on. 
Sir  William  Grant  said :  "  There  are  many  instances  in  wliich  prin- 
ciples of  law  have  been  adopted  from  the  civilians  by  our  English 
Courts  of  Justice,  but  none  that  I  know  of  in  which  they  have 
adopted  presumptions  of  fact  from  the  rules  of  the  civil  law.  .  .  . 
In  the  present  case  I  do  not  see  what  presumption  is  to  be  raised, 
and  since  it  is  impossible  you  should  demonstrate,  I  think  that 
if  it  were  sent  to  an  issue  you  must  fail  for  want  of  proof."  An 
issue  was  directed  whether  the  son  was  living  at  the  death  of  the 
father,  but  nothing  appears  to  have  come  of  it.  In  Underwood 
V.  Wing  (3),  which  was  also  a  case  of  commorientes,  a  testator 
bequeathed  personal  estate  to  J.  W,  in  the  event  of  his  wife  dying 
in  his  lifetime.  The  testator  and  his  wife  were  shipwrecked  and 
drowned  at  sea.  On  the  question  being  raised  between  the  nest 
of  kin  of  the  testator  and  J.  W,^  who  claimed  under  the  will,  it 
was  held :  first,  that  the  onv^  of  proof  that  the  husband  survived 
his  wife  was  upon  /.  W. ;  secondly,  that  it  was  necessary  to  pro- 
duce positive  evidence  in  order  to  enable  the  Court  to  pronounce 
in  favour  of  the  survivorship ;  and  thirdly,  that  no  such  evidence 
having  been  produced  the  next  of  kin  were  entitled.  Underwood 
V.  Wing  was  heard  before  Lord  Cranworth,  Mr.  Justice  Wightman, 
and  Mr.  Baron  Martin ;  and  Mr.  Justice  Wightman,  in  the  course 
of  delivering  judgment,  said  (4) :  **  If  there  be  satisfactory  evidence 
to  shew  that  the  one  survived  the  other,  the  tribunal  ought  so  to 

(1)  14  Sim.  277.  (3)  4  D.  M.  &  G.  633. 

(2)  1  Mcr.  308,  312,  313.  (4)  Ibid.  657,  658. 
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L.  J.  a.  decide  indepeudent  of  age  or  sex ;  and  if  there  be  no  evidenoe, 
1870  the  case  is  the  same  as  a  great  yariety  of  other  cases^  more 
^^  frequent  formerly  than  at  present,  where  no  evidence  exists,  and 
PacME's  of  consequence  no  judgment  can  be  formed."  And  he  afterwards 
— '  added :  ''  We  think  there  is  no  conclusion  of  law  upon  the  subject ; 
in  point  of  fact  we  think  it  unlikely  that  both  actually  did  die 
at  the  same  moment  of  time,  but  there  is  no  evidence  to  shew  which 
of  them  was  the  survivor."  In  Winff  v.  Angrave  (1),  another  branch 
of  the  same  case,  the  House  of  Lords  concurred  in  the  view  which 
had  been  taken  by  Lord  Crantvorth  and  the  learned  Judges  who  sat 
with  him.  In  In  re  Oreen*8  Settlement  (2),  Mr.  Qreen  was  murdered 
in  the  Indian  mutiny  on  the  3rd  of  June,  1857,  Mrs.  Orem  on  the 
16ih  of  November  following.  Mr.  and  Mrs.  Oreen's  child  escaped 
with  its  native  nurse  on  the  same  3rd  of  June,  but  was  never 
afterwards  distinctly  heard  of.  After  the  lapse  of  seven  years  and 
upwards  a  Petition  was  presented,  and  the  present  Lord  Chan- 
cellor, than  yice-Chancellor,  delivered  the  following  judgment  (3) : 
"  I  think  the  rule  which  the  Court  should  follow  in  this  case  is 
analogous  to  that  laid  down  in  Underwood  v.  Wing  (4).  The  whole 
question  is,  on  whom  is  the  onus  of  proof  thrown  ?  The  lady,  on 
the  devolution  of  whose  estate  the  question  arises,  is  shewn  to  have 
died  on  the  16th  of  November;  her  husband  is  sheWn  to  have 
died  before  her ;  a  number  of  persons  claim  as  her  relatives,  and 
prove  their  kindred  within  a  certain  degree ;  and,  so  far  as  now 
appears,  there  is  no  one  nearer  in  kindred.  On  the  other  hand, 
the  representative  of  another  person  claims  the  property  also,  and 
shews  that  the  person  through  whom  he  claims  was  nearer  of  kin 
than  the  Petitioners,  and  would  have  been  entitled  if  he  survived 
his  mother ;  but  a  person  claiming  under  such  a  title  must  go 
further,  and  must  shew  not  only  that  the  person  through  whom  he 
claims  would  have  been  entitled  if  he  survived,  but  that  he  actually 
was  entitled,  or  in  other  words,  that  he  did  survive.  I  am  of 
opinion  also,  that  in  this  case  there  was  some  evidence  to  go  to  a 
jury  that  the  child  died  in  the  mother's  life  •  •  .  but  I  do  not  rest 
my  decision  on  this  evidence.  I  prefer  to  rely  on  the  grounds 
whidi  I  have  before  stated."     There  are  three  other  cases  ia 

(1)  8  H.  L.  0. 183.  (3)  Law  Rep.  1  Eq.  289.      1 

(2)  Law  Rep.  1  Eq.  288,  (4)  4  D.  M.  &  G.  633. 
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equity^  namely^  LaJcin  v.  LaJcin  (1) ;  In  re  Beasney's  Truds  (2) ;     l.  J.  a. 
and  In  re  Eenderson^  referred  to  in  tliat  case.    Li  all  of  these       isto 
the  period  of  the  death  was  inferred  as  a  matter  of  fact  from  the       ^^ 
circumstances  proved,  not  in  any  sense  presumed.  PHBNie'fl 

This  appears  to  be  the  state  of  the  authorities  in  the  Equity       

Courts.  The  leading  case,  however,  is  one  at  law;  viz.,  Doe  v. 
N^pean  (3).  Li  that  case  the  lessor  of  the  Plaintiff  claimed  as 
grantee  in  reversion  of  a  copyhold  estate  on  the  death  of  Matthew 
Knight.  Matthew  Knight  went  to  America.  The  last  account  that 
was  heard  of  him  was  by  letter,  written  by  him  from  Charleston, 
and  received  in  England  in  May,  1807.  Ejectment  was  brought 
within  twenty-seven  years  from  the  date  he  was  last  heard  of, 
and  within  twenty  from  the  date  of  the  right  accruing,  if  he  was 
to  be  taken  to  have  died  at  the  end  of  the  seven  years  from 
1 807.  The  Court  of  Queen's  Bench  was  of  opinion  that  the  lessor 
of  the  Plaintiff,  who  gave  no  other  evidence  of  Matthew  Knights 
death  than  his  absence,  failed  in  establishing  that  his  death  took 
place  within  twenty  years  before  the  ejectment  brought.  With 
reference  to  the  argument  of  inconvenience,  Lord  Denman  said  (4) : 
*'  If  for  the  sake  of  preventing  inconvenience  we  were  arbitrarily 
to  lay  down  a  rule  that  seven  years'  absence  abroad  (the  party 
not  having  been  heard  of)  was  prima  facie  evidence  of  his  death 
at  the  end  of  the  seven  years,  such  a  rule  would  in  the  very  great 
majority  of  cases,  nay,  in  almost  every  case,  cause  the  fact  to  be 
found  against  the  truth ;  and  as  the  rule  would  be  applicable  to 
all  cases  in  which  the  time  of  death  became  material,  would  in 
many  be  productive  of  much  inconvenience  and  injustice."  The 
Exchequer  Chamber  adopted  the  doctrine  of  the  Court  of  Queen's 
Bench  in  these  terms  (5),  viz. : ''  We  adopt  the  doctrine  of  the  Court 
of  Queen's  Bench,  that  the  presumption  of  law  relates  only  to  the 
fact  of  death,  and  that  the  time  of  death,  whenever  it  is  material, 
must  be  a  subject  of  distinct  proof." 

It  is  obvious  from  these  passages  that  there  is  an  inconsistency 
between  that  which  the  Courts  of  Queen's  Bench  and  Exchequer 
Chamber  laid  down,  and  what  I  have  quoted  from  the  judgment  of 

(1)  34  Beav.  443.  (3)  6  B.  «fe  Ad.  86. 

(2)  Law  Rep.  7  Eq.  498.  (4)  Ibid.  96. 

(5)  2  M.  &  W.  914. 
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L.  J.  G.  the  yice-Chancellor  Malins,  as  going  beyond  what  was  laid  down  by 
1870  the  Vice-Chancellor  Kinderdey.  The  Vice-Chancellor  KinderHey, 
"^^       however,  seems  to  have  founded  his  opinion  on  certain  portions  of 

Phen^'8  these  two  judgments ;  there  are,  therefore,  other  parts  of  them  which 
—  it  will  be  desirable  to  quote  and  examine.  Thus  in  the  judgment 
of  the  Court  of  Queen's  Bench  it  is  stated  (1)  :  "  There  is  no  doubt 
that  the  lessor  of  the  Plaintiff  must  recover  by  the  strength  of 
his  own  title,  and  in  order  to  do  so  must  prove  that  he  had  a  right 
to  enter  on  the  lands  sought  to  be  recovered  within  twenty  years 
before  the  ejectment  brought ;  and  consequently,  as  the  presump- 
tion is  that  a  person 'once  alive,  continues  so  until  the  contrary  is 
shewn,  the  lessor  of  the  Plaintiff  was  bound  to  prove,  first,  the 
death  of  Matthew  Knight ;  and  secondly,  that  it  took  place  within 
twenty  years  before  the  ejectment  brought :"  and  in  the  judgment 
of  the  Exchequer  Chamber  the  following  are  the  material  passages 
bearing  on  this  part  of  the  subject  (2) :  "  The  Court  is  called  on 
to  review  the  decision  of  the  Court  of  Queen's  Bench  in  Doe  v. 
Nepean  (3).  The  doctrine  there  laid  down  is,  that  where  a  person 
goes  abroad,  and  is  not  heard  of  for  seven  years,  the  law  presumes 
the  fact  that  such  person  is  dead,  but  not  that  he  died  at  the 
beginning  or  the  end  of  any  particular  period  during  those  seven 
years ;  that  if  it  be  important  to  any  one  to  establish  the  precise 
time  of  such  person's  death,  he  must  do  so  by  evidence  of  some 
sort,  to  be  laid  before  the  jury  for  that  purpose,  beyond  the  mere 
lapse  of  seven  years  since  such  person  was  last  heard  of.  After 
fully  considering  the  argument  at  the  Bar,  we  are  all  of  opinion 
that  the  doctrine  so  laid  down  is  correct  It  is  conformable  to  the 
provisions  of  the  statute  1  Jac.  1,  c  11,  relating  to  bigamy,  more 
particularly  to  the  statute  19  Car.  2,  c.  6,  relating  to  this  very 
matter,  the  words  of  which  distinctly  point  at  the  presumption  of 
the  fact  of  death,  but  not  at  the  time ;  it  is  conformable  also  to 
decisions  on  questions  of  bigamy,  and  on  policies  of  insurance,  and 
it  is  supported  and  confirmed  by  the  case  of  Bex  v.  InJuxbitattts  of 
Earhome  (4).  It  is  true  the  law  presumes  that  a  person  shewn  to 
be  alive  at  a  given  time  remains  alive  until  the  contrary  be  shewn, 
for  which  reason  the  onus  of  shewing  the  death  of  Matthew  Knight 

(1)  5  B.  &  Ad.  94.  ^  (3)  5  B.  &  Ad.  86. 

(2)  2  M.  &  W.  912  (4)  2  A.  <fc  540. 
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lay  in  this  case  on  the  lessor  of  the  Plaintiff.    He  has  shewn  the     L.  J.  O. 
death,  by  proving  the  absence  of  Matthew  Kniffht,  and  his  not        1870 
having  been  heard  of  for  seven  years ;  whence  arises  at  the  end  of       i»  r^ 
those  seven  years  another  presumption  of  law,  viz.,  that  he  is  not 
then  alive ;  bnt  the  ontia  is  also  cast  on  the  lessor  of  the  Plaintiff 
of  shewing  that  he  has  commenced  his  action  within  twenty  years 
after  his  right  of  entry  accnied,  that  is,  after  the  actual  death  of 
Maithew  KnigM.    Now,  when  nothing  is  heard  of  a  person  for 
seven  years,  it  is  obviously  a  matter  of  complete  uncertainty  at 
what  point  of  time  in  those  seven  years  he  died ;  of  all  the  points 
of  time  the  last  day  is  the  most  improbable*  and  most  inconsistent 
with  the  ground  of  presuming  the  fact  of  death.    That  presump- 
tion arises  from  the  great  lapse  of  time  since  the  party  has  been 
heard  of,  because  it  is  considered  extraordinary,  if  he  was  alive, 
that  he  should  not  be  heard  of.    In  other  words,  it  is  presumed 
that  his  not  being  heard  of  has  been  occasioned  by  his  death,  which 
presumption  arises  from  the  considerable  time  that  has  elapsed. 
If  you  assume  that  he  was  alive  on  the  last  day  but  one  of  the 
seven  years,  then  there  is  nothing  extraordinary  in  his  not  having 
been  heard  of  on  the  last  day;  and  the  previous  extraordinary 
lapse  of  time  during  which  he  was  not  heard  of  has  become  im- 
material by  reason  of  the  assumption  that  he  was  living  so  lately. 
The  presumption  of  the  fact  of  death  seems  therefore  to  lead  to 
the  conclusion  that  the  death  took  place  some  considerable  time 
before  the  expiration  of  the  seven  years."    The  Vice-Chancellor 
Kindersletf  appears  to  have  acted  on  the  passages  in  both  these 
judgments,  which  are  to  the  effect  that  the  onus  of  proving  tho 
death  of  Matthew  Knight  lay  on  the  Plaintiff,  because  the  law 
presumes  that  a  person  shewn  to  be  alive  at  a  given  time  remains 
alive  until  the  contrary  be  shewn.    Those  passages  are  not  essen- 
tial to  the  conclusions  arrived  at,  or  sound  in  point  of  reasoning. 
The  other  parts  of  the  same  judgments  go  to  prove  that  there  is 
not  and  ought  not  to  be  any  such  presumption  of  law ;  if  there 
was  such  a  presumption  it  would  be  no  ground  for  throwing  the 
onus  of  proof  on  the  Plaintiffs,  where  seven  years  had  elapsed  from 
the  date  of  the  last  proof  of  existence ;  on  the  contrary,  it  would 
carry  the  period  of  death,  as  suggested  and  laid  down  by  the 
Vice-Chancellor  JSfo/tna,  to  the  end  of  the  seven  years ;  but  both 
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li.  J.G.  the  decisions  are  that  it  did  not,  and  because  it  did  not  the 
1870  Plaintiff  failed,  and  did  not  recover  the  property  he  sought.  In 
^^       the  recent  case  of  Beg.  v.  Lwniey  (1),  it  was  held,  consistently 

Fbbne's  y^'y^  another  judgment  delivered  by  Lord  Denman  in  Bex  v.  In- 
—  habitafUs  of  Earbome  (2),  that  there  was  no  presumption  of  law 
in  favour  of  the  continuance  of  a  life  up  to  a  particular  period, 
but  that  it  was  a  question  for  the  jury  as  a  matter  of  fact.  The 
case  was  heard  before  the  Chief  Baron,  Mr.  Justice  ByUsy  Mr. 
Justice  Xt/^A,  Mr.  Justice  Bretty  and  Baron  Oleasby;  and  Mr.  Justice 
Lush  delivered  the  judgment  of  the  Court  in  these  terms  (3) :  ''  We 
are  of  opinion  that  the  direction  to  the  jury  in  this  case^  viz.,  'that 
there  being  no  circumstances  leading  to  any  reasonable  inference 
that  he  had  died,  Victor  must  be  presumed  to  have  been  living  at 
the  date  of  the  second  marriage,'  was  erroneous.  In  an  indictment 
for  bigamy  it  is  incumbent  on  the  prosecution  to  prove  to  the 
satisfaction  of  the  jury  that  the  husband  or  wife,  as  the  case  may 
be,  was  aUve  at  the  date  of  the  second  marriage.  That  is  purely 
a  question  of  fact.  The  existence  of  the  party  at  an  antecedent 
period  may  or  may  not  afford  a  reasonable  inference  that  he  was 
living  at  the  subsequent  date.  If,  for  example,  it  were  proved 
that  he  was  in  good  health  on  the  day  preceding  the  second  mar- 
riage, the  inference  would  be  strong,  almost  irresistible,  that  he 
was  living  on  the  latter  day,  and  the  jury  would  in  all  probability 
find  that  he  was  so.  If,  on  the  other  hand,  it  were  proved  that  he 
was  then  in  a  dying  condition,  and  nothing  further  was  proved,  they 
would  probably  decline  to  draw  that  inference.  Thus  the  question 
is  entirely  for  the  jury.  The  law  makes  no  presumption  either  way. 
The  cases  cited  otBex  v.  Inhabiianta  of  Twyninff{4:)y  Bex  v.  Inhabit' 
ants  ofEarbome^  and  Boe  v.  Nepean  (5),  appear  to  us  to  establish 
this  proposition.  Where  the  only  evidence  is  that  the  party  was 
living  at  a  period  which  is  more  than  seven  years  prior  to  the 
second  marriage,  there  is  no  question  for  the  jury.  The  proviso  in 
the  Act  24  &  25  Yict  c.  100,  s.  57,  then  comes  into  operation,  and 
exonerates  the  prisoner  from  criminal  liability,  though  the  first 
husband  or  wife  be  proved  to  have  been  living  at  the  time  when 

(1)  Law  Rep.  1  0.  C.  196.  (3)  Law  Rep.  1  C.  C.  198, 

(2)  2  A.  &  E.  540.  (4)  2  B.  &  A.  886. 

(o)  5  B.  &  Ad.  80  i  2  M.  *  W.  894. 
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the  second  marriage  was  contracted.    The  Legislature,  by  this     L.J.G. 
proviso,  sanctions  a  presumption  that  a  person  who  has  not  been        1870 
heard  of  for  seven  years  is  dead,  but  the  proviso  affords  no  ground       j^ 
for  the  converse  proposition,  viz.,  that  when  a  party  has  been  seen     Ph«»k*8 

or  heard  of  within  seven  years,  a  presumption  arises  that  he  is        

still  living.    That,  as  we  have  said,  is  always  a  question  of  fact." 

True  it  is  that  Beff.  v.  Lumletf  (1)  was  a  criminal  case,  and  that  * 
the  seven  years  had  not  elapsed  from  the  date  of  the  first  husband 
having  been  last  heard  of;  but  though  a  jury  might  be  more  ready 
to  draw  an  inference  in  a  civil  than  in  a  criminal  proceeding,  it 
cannot  be  that  tlie  rules  of  evidence  in  each  should  be  so  far  differ- 
ent as  that  there  should  be  a  positive  legal  presumption  in  the  one 
proceeding,  and  no  legal  presumption  in  the  other.  A  prosecutor 
and  a  person  seeking  to  recover  property,. each  have  to  prove  their 
case,  and  in  each  instance  the  object  is  to  arrive  at  and  act  on 
the  real  truth.  Lord  Denman,  who  delivered  both  judgments  in 
Doe  V.  Nepean  (2),  thus  expressed  himseK  in  Bex  v.  Inhabitants  of 
Harlorne  (3) :  "  I  must  take  this  opportunity  of  saying  that  nothing 
e^n  be  more  absurd  than  the  notion  that  there  is  to  be  any  rigid 
presumption  of  law  on  such  questions  of  fact  without  reference  to 
accompanying  circumstances,  such,  for  instance,  as  the  age  or 
health  of  the  party.  There  can  be  no  such  strict  presumption  of 
law  ...  I  am  aware  that  Mr.  Justice  Bayley  founds  his  decision 
on  the  ground  of  contrary  presumptions ;  but  I  think  that  the  only 
questions  in  such  cases  are:  What  evidence  is  admissible,  and 
what  inference  may  fairly  be  drawn  from  it?"  Other  learned 
Judges  concurred  in  this  opinion.  The  notion  of  a  legal  presump- 
tion in  favour  of  life  originated,  I  believe,  with  the  civil  law ;  and 
we  have  Sir  William  Chranfs  opinion  in  Mason  v.  MaBon  (4)  as  to 
adopting  presumptions  of  fact  from  that  law. 

It  is  a  general,  well-founded  rule  that  a  person  seeking  to  recover 
property  must  establish  his  title  by  affirmative  proof.  This  was  one 
of  the  grounds  of  decision  in  Doe  v.  Nepean,  and  to  assert  as  an 
exception  to  the  rule  that  the  onus  of  proving  death  at  any  parti- 
cular period,  either  within  the  seven  years  or  otherwise,  should  be 
uith  tbo  party  alleging  death  at  such  particular  period,  and  not 

(1)  Law  Rep.  1  C.  C.  196.  (8)  2  A.  &  K  540,  544. 

(2)  6  B.  &  Ad.  86;  2  M.  &  W,  E9L        (4)  1  Mer.  303. 
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L.  J.  G.  With  the  person  to  whose  title  that  fact  is  essential,  is  not  consis- 
1870  tent  with  the  judgment  of  the  present  Lord  Chancellor,  when  Yice- 
^~^       Chancellor,  in  In  re  Greenes  Settlement  (1),  or  with  the  dicivm  of 

^^H"*^*'     Lord  Justice  Bolt  when  he  said,  in  In  re  BenhanCs  TrvBts,  that 

the  question  was  one,  not  of  presumption,  but  of  proof;  or  with 

the  real  substance  of  the  actual  decisions,  or  the  sound  parts  of  the 
reasoning,  in  Doe  v.  Nepean  (2),  or  with  the  judgments  in  Bex  v. 
Inhabitanis  of  Harhorne  (3),  and  Beg.  y.  Lumley  (4),  or  with  the 
principles  to  be  deduced  from  the  judgment  in  Underwood  v. 
Winff  (5).  The  true  proposition  is,  that  those  who  found  a  right 
upon  a  person  having  survived  a  particular  period  must  establish 
that  fact  aflSrmatively  by  evidence ;  the  evidence  will  necessarily 
differ  in  different  cases,  but  suflBcient  evidence  there  must  be,  or 
the  person  asserting  title  will  fail. 

This  case  happens  to  be  one  of  an  alleged  member  of  a  class  of 
legatees.  Survivorship  of  a  testator  is  requisite  to  clothe  a  person 
with  the  character  of  a  member  of  that  class.  This  is  a  tacit  con- 
dition annexed  by  law  to  the  gift,  and  it  follows  that  the  represen- 
tatives of  a  person  alleged  to  be  a  member  of  the  class  must  prove 
as  against  the  other  members  of  the  class  who  prove  their  survivor- 
ship, that  he  survived  the  testator,  otherwise  he  was  not  a  legatee 
at  all.  For  these  reasons,  and  upon  a  review  of  the  authorities,  and 
the  judgments  on  which  they  rest,  I  am  of  opinion  that  there  is  no 
presumption  of  law  as  to  the  particular  period  at  which  Nicholas 
Pheni  MiU  died,  that  it  is  a  matter  of  fact  to  be  proved  by  evidence, 
and  that  the  oniM  of  proof  rests  on  his  representative. 

This  brings  me  to  an  examination  of  the  evidence.  At  the 
hearing  a  further  inquiry  as  to  the  facts  was  offered,  and  declined 
by  each  of  the  parties ;  it  was  not  admitted  by  the  Appellants  that 
Nicholas  Pheni  MUX  was  the  Nicholas  MiU  referred  to  in  the  com- 
munications from  the  American  officials,  but  these  communications 
were  not  objected  to,  and  were  read  and  commented  on  by  both 
sides.  There  are  three  affidavits.  The  earliest  in  point  of  date  is 
that  of  Nicholas  Pheni  MUTs  mother.  She  states  that  she  is  the 
widow  of  William  Mill  the  elder ;  that  she  left  England  many 

(1)  Law  Kep.  1  Eq.  288.  (3)  2  A.  &  E.  540. 

(2)  6  B.  &  Ad.  86 ;  2  M.  &  W.  894.        (4)  Law  Rep.  1  C.  C.  196, 

(5)  4  D,  M.  &  G.  633 ;  8  H.  L.  C.  183. 
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years  ago  to  reside  abroad ;  that  Niclwlas  Phene  MSI  was  bom  at     L.  J.  G. 
Ostend  in  the  year  1829 ;  that  on  the  19th  of  August,  1853,  he  left       1370 
home,  and  went  to  reside,  in  America  ;  that  he  wrote  letters  to  her       }j^^ 
and  her  family  from  America  ;  that  she  received  from  him  a  letter     Phw^^'s! 
addressed  from  on  board  the  United  Stales  frigate  Boanoke,  dated       — 
the  15th  of  August,  1858 ;  that  neither  she,  nor,  as  she  belieyes, 
any  member  of  the  family,  has  heard  from  him  since,  and  that  she 
believes  him  to  be  dead.    She  speaks  of  inquiries  that  have  been 
made  for  him. 

The  next  affidavit  is  that  of  the  Petitioner  in  the  Court  below. 
He  is  a  brother  of  Nicholas  Phene  Mill  He  speaks  of  his  brothers 
and  sisters,  and  says  that  the  last  that  has  or  can  be  ascertained  or 
beard  about  NicJtolas  PlienS  Mill  is,  tliat  being  a  sergeant  of  marines 
in  the  United  States  naval  service,  and  unmarried,  he  deserted  from 
the  Boanoke,  United  States  frigate,  on  the  16th  of  June,  1860.  He 
further  says  that  he  was  himself  in  America  from  August,  1853, 
till  April,  1862,  speaks  of  many  fruitless  inquiries  and  advertise- 
ments, and  adds  that  his  information  as  to  Nicholas  Phene  MUVs 
desertion  was  derived  from  an  official  letter  written  in  answer  to 
one  from  his  solicitors  to  the  government  authorities  in  America, 

The  last  affidavit  is  that  of  the  clerk  to  the  Petitioner's  solicitors. 
He  speaks  of  letters  of  administration  being  granted  to  the  Peti- 
tioner, and  proves  the  correspondence  with  the  government  officials 
in  America,  There  were  two  letters  from  the  Petitioner's  solicitors : 
each  was  answered.  The  answer  to  the  second  was  the  most  ex- 
plicit, and  the  only  one  necessary  to  refer  to ;  it  is  indorsed  on  the 
letter  to  which  it  is  an  answer,  and  is  in  these  terms : —  , 

"  Navy  Department 
"  Bu.  Equipment  and  Recruiting, 

•*  JVashinffton,  Dec.  11,  1867. 
*'  Nicholas  Mill  wad  a  sergeant  in  the  Marine  Corps,  and  deserted 
June  16th,  1860,  while  on  leave  from  NetO  York  to  join  the  Phila- 
delphia station.    He  has  not  been  heard  of  from  since  that  date. 

"  M.  Smith,  Chief  of  Bureau." 

This  was  an  answer  to  a  letter  which  stated  that  Nicholas  Phene 
Mm  wrote  to  his  mother  on  the  15th  of  August,  1858,  from  on 
board  the  United  Stores  frigate  Boanoke,  Boston  Navy  Yard,  Massa* 
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L.  J.  o.     chvsdUy  stating  he  expected  to  be  long  absent,  but  would  ^vrite  on 
1870       his  return  from  his  voyage. 
^^  If  this  correspondence  is  excluded,  there  is  no  other  evidence 

^°^8  than  that  Nicholas  Phene  MiU  was  last  heard  of  in  1858 ;  there 
— -  would,  therefore,  be  no  sufficient  evidence  of  his  having  survived 
the  testator ;  nor  does  the  admission  of  the  correspondence  supply 
the  necessary  proof;  for  though  I  assume  that  the  Nicholas  Mill 
was  the  Nicholas  Phene  Mill  who  wrote  from  the  Roanoke^  I  cannot 
infer  from  the  statement  of  his  desertion  on  the  16th  of  June,  1860, 
that  he  was  alive  when  the  testator  died  in  January,  1861.  I  should 
not  do  so  if  it  was  a  simple  statement  of  desertion,  and  no  more ; 
but  the  statement  is  not  simply  that  he  deserted,  but  that  he 
deserted  while  on  leave  from  New  York  to  join  the  Philadelphia 
station,  June  16th,  1860,  and  has  not  been  heard  of  from  since 
that  date,  the  reasonable  conclusion  from  which  is,  that  he  never 
reappeared  after  he  went  on  leave,  that  his  leave  was  up  on  or 
before  the  16th  of  June,  1860,  and  that  so  his  name  was  on  the 
books  as  a  deserter.  If  I  am  to  draw  a  conclusion  at  all,  I  should 
infer  that  a  person  in  the  position  of  a  sergeant  having  nothing 
against  his  character  would  not  desert,  and  that  he  died  while  on 
leave,  and  so  was  not  heard  of  by  the  authorities.  It  is  enough, 
however,  for  me  to  state  that  in  my  opinion  the  burden  of  proof  is 
on  the  representative  of  Nicholas  PhenS  Mill,  and  that  Nicholas 
Phene  MUTs  representative  has  not  proved  affirmatively  that 
Nicholas  PhenS  MiU  survived  the  testator — a  proof  which  I  consider 
essential  to  his  title. 

•  The  order  must  be  discharged,  and  an  order  made  as  prayed  by 
the  Petition  of  Appeal ;  but  the  costs  below  and  hero  must  come 
out  of  the  share. 

Solicitors :  Mr.  A.  E.  Briani ;  Messrs.  Fielder  &  Sumner ;  Mr. 
Oeaussent ;  Mr.  M.  Pope. 


(f-.. 
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LEE  V.  HALEY. 

Injunction — Cciourahle  VarkUian^^Assumption  of  Name  of  Firm — 
Miaeonduct  <^  Plaintiff  seeking  Injunction — Delay, 

The  Plaintififs  had  carried  on  for  some  years  at  No.  22,  Fall  Mall,  nnder  the 
style  of  '*  The  Quinea  Coal  Company^  a  large  business,  whicli  had  a  consi- 
derable reputation.  In  March,  1869,  the  Defendant,  who  had  been  their 
manager,  set  up  a  rival  business  in  Beaufort  Buildings^  Strand,  under  the 
name  of  *'  The  Fall  Mall  Guinea  Coal  Company,**  and  at  the  end  of  August 
removed  it  to  No.  46,  Fall  Mall.  On  the  24th  of  November,  the  Plaintiffs, 
finding  that  many  persons  had  been  misled  into  giving  orders  to  the  Defendant 
in  the  belief  that  his  concern  was  that  of  the  Plaintiffs,  filed  their  bill  to 
restrain  him  from  trading  under  the  above  style,  or  any  other  colourable 
imitation  of  the  Plaintiffs'  business  style.  The  Defendant,  among  other 
grounds  of  defence,  alleged  that  the  Plaintiffs  had  knowingly  and  habitually 
sold  short  weight,  and  that  they  had  no  exclusive  right  to  the  name  **  Guinea 
Coal  Company,**  which  was  used  by  various  other  establishments  about  Xon- 
don,  "Vice-Chancellor  Malins  granted  an  mjunction  restraining  the  Defendant 
from  using  the  name  "  The  Fall  Mall  Guinea  Coal  Company  "  in  Fall  Mali. 
On  appeal  motion  by  the  Defendant : — 

HeU  that  although  the  Plaintiffs  had  no  exclusive  right  to  the  name,  the 
injunclion  had  been  properly  granted,  on  the  ground  that  the  Defendant  had 
no  right  to  use  the  name  in  such  a  way  as  to  lead  persons  to  believe  that  his 
business  was  that  of  the  Plaintiffs,  and  that  therefore  there  was  no  objection 
to  confining  the  injunction  to  the  use  of  the  name  in  a  particular  place, 
inasmuch  as  its  tendency  to  deceive  greatly  depended  on  the  place  where  it 
was  used : — 

Edd,  that  there  had  been  no  such  delay  as  to  take  away  the  Plaintiffs' 
right  to  an  injunction  on  interlocutory  application ;  for  that  in  such  cases  a 
Plaintiff  is  not  bound  to  come  to  the  Court  until  he  has  had  time  to  obtain 
evidence  that  persons  have  been  actually  misled  by  the  acts  complained  of, 
and  that  the  delay,  even  if  unexplained,  would  not  have  been  fatal  to  the 
Plaintiffs'  case,  as  the  injunction  asked  for  was  of  such  a  nature  that  the 
Defendant  could  not  be  injured  by  the  delay  in  asking  for  it : — 

Held,  that  if  it  had  been  proved  that  the  Plaintiffs  intentionally  and  habi- 
tually sold  short  weight  the  Court  would  have  refused  their  application  for  an 
injunction. 

1  HIS  was  an  appeal  by  the  Defendant  from  an  interlcwntory 
order  of  Vice-Chancellor  Malins,  restraining  him  from  continuing 
to  use,  and  from  exhibiting  or  using,  the  name  "  The  PdU  MaU 
Quinea  Coal  Company,'*  in  PaU  Mali,  or  any  other  name  or  style 
Bo  framed  as  to  be  a  colourable  imitation  of  the  name  or  style  in 
vhieh  the  Plaintiffs'  branch  business  mentioned  in  the  bill  was 
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li.  J.  O.  carried  on,  or  as  to  deceive  the  public,  or  lead  to  the  belief  that  the 
18G9  business  earned  on  by  the  Defendant  was  the  same  as  the  business 
"^  carried  on  by  the  Plaintiffs  under  the  name  or  style  of  **The 
ChUnea  Coal  Company,**  or  was  in  any  way  connected  therewith. 

The  Plaintiffs,  who  were  carrying  on  an  extensive  business  as 
coal  merchants,  commenced,  in  October,  1858,  a  branch  business 
under  the  style  of  "27^  Guinea  Coal  Comj^a/ny^*  for  supplying 
coal  at  the  uniform  rate  of  a  guinea  a  ton  throughout  the  year. 
They  first  carried  on  this  branch  business  at  Exeter  JSireet,  Strand, 
then  at  WeUingion  Buildings,  Strand,  and  in  1863  removed  it  to 
No.  22,  Pall  Mall,  where  it  had  been  carried  on  ever  since.  The 
business  was  an  extensive  one,  and  the  style  was  well  known  by  the 
pubh'c  It  appeared  from  the  evidence  that  the  Plaintiffs  were  the 
first  to  use  the  style  of  the  "  The  Guinea  Coal  Company,**  but  that 
various  more  recent  establishments  with  similar  names  had  for 
some  years  existed  about  London,  two  being  called  '^  The  Guinea 
Coal  Company,**  without  addition,  and  the  others  having  the  same 
name  with  some  addition,  as  e.ff.,  "  The  London  Guinea  Coal  Com- 
pany*'* Of  all  these  establishments  the  nearest  to  the  Plaintiffs' 
establishment  were  the  two  which  used  precisely  the  same  name 
as  the  Plaintiffs,  one  of  them  being  at  King's  Cross,  and  the  other 
having  offices  at  Netting  Hill  and  at  Albert  Gate,  Knightsbridge. 

The  Defendant  had  been  the  manager  of  this  branch  business  of 
the  Plaintiffs  from  December,  1860,  till  January,  1869.  On  Mon- 
day, the  18th  of  that  month,  he  suddenly  wrote  to  the  Plainti£& 
that  he  should  leave  their  service  on  Wednesday,  as  soon  as  the 
ledgers  had  been  checked,  and  he  accordingly  did  so. 

In  March  the  Plaintiffs  discovered  that  the  Defendant  was 
carrying  on  business  at  No.  11,  Beaufort  Buildings,  l^rand,  under 
the  style  of  "  The  Pall  Mall  Guinea  Coal  Company.** 

At  the  latter  end  of  August  the  Defendant  removed  his  business 
to  No.  46,  PaU  Mall.  The  Plaintiffs  had  been  in  the  habit  of  solicit- 
ing custom  by  sending  round  prospectuses  accompanied  by  an 
envelope  of  thin  paper  directed  to  *^  The  Cruinea  Coal  Company, 
22,  PaU  MaU,**  with  a  blank  form  of  order  for  coal  inclosed.  The 
Defendant,  on  removing  to  PaU  MaU,  circulated  extensively,  among 
the  Plaintiffs'  customers  and  others,  prospectuses  with  envelopes 
and  blank  forms  of  order,  the  envelopes  and  forms  of  order  being 
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not  very  dissimilar  from  those  of  the  Plaintiffs.     The  envelopes     L.  J.  G. 
had  printed  npon  them  1869 

**  The  t^all  Mali  Chiinea  Coal  Company^  Luc 

**  11,  Beaufort  BuUdinffs,  Strand,*         ha* kt. 
but  oyer  the  second  line  was  pasted  a  strip  of  paper  having  printed 
upon  it  in  red  letters  "  Removed  to  4G,  Pall  MaMy'  so  as  to  hide 
nearly  the  whole  of  the  "  11,  Beaufort  Buidldings,  Strand.*' 

The  Plaintiffs  became  aware  on  the  30th  of  August  that  the  De-* 
fendant  had  begun  to  carry  on  business  in  Pall  MaU  under  the  above 
style,  but  did  not  communicate  with  him  on  the  subject.  As  the 
season  advanced  it  was  found  that  many  persons  were  misled  by 
the  similarity  of  style,  and  on  the  24th  of  November  the  Plaintiffs 
filed  their  bill  for  an  injunction.  It  was  alleged  in  the  bill  that 
the  Defendant  had  fitted  up  his  office  in  Pali  MaU  in  a  style  so 
similar  to  that  of  the  Plaintiffs*  office  as  to  be  calculated  to  cause 
mistakes,  but  this  was  not  substantiated.  Nearly  twenty  cases?, 
however,  of  persons  actually  mistaking  the  Defendant's  concern 
for  that  of  the  Plaintiffs  were  proved ;  some  being  cases  of  servants 
sent  with  orders  to  the  Plaintiffs  who  had  given  them  at  the  De- 
fendant's office,  and  others  being  cases  of  regular  customers  of  the 
Plaintiffs,  who,  having  received  the  Defendant's  envelopes  and 
forms  of  order,  had  filled  up  the  form  of  order,  put  it  into  the 
envelope,  and  posted  it,  in  the  belief  that  they  were  giving  orders 
to  the  Plaintiffs. 

The  Defendant,  by  his  affidavits  in  answer,  set  up  the  case  that 
the  Plaintiffs  had  habitually  and  intentionally  sold  short  weight, 
and  that  although  their  prospectuses  announced  that  they  supplied 
•*  their  WaUsend  coal "  at  a  guinea  per  ton,  the  coal  which  they 
supplied  was  not  WaBsend  coal,  bat  either  WaUsend  mixed  with 
inferior  coal,  or  coal  of  a  description  inferior  to  Walbend.  He  also 
relied  on  the  Plaintiffs'  delay. 

The  Plaintiffs,  in  reply,  adduced  evidence  to  shew  that  they  had 
taken  every  possible  precaution  to  insure  the  delivery  of  full 
weight,  and  that  very  few  complaints  had  been  made  of  short 
weight,  though,  owing  to  the  dishonesty  of  carmen,  some  of  whom 
had  been  convicted  for  stealing  coal,  it  occasionally  happened  that 
short  weight  was  delivered.  As  regarded  the  quality  of  the  coal, 
one  of  the  Plaintiffs  deposed  thus :  **  The  Plaintiffs  never  professed 
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L.  J.  G.     to  sell  genuine  Walhend  coals  as  the  Chiinea  Coal  Company.    The 
18C9        WaUsend  coal  referred  to  in  their  circular  is  a  description  of  coal 
"^       known  in  the  trade  by  the  usual  term  of  WdlUend" 
«•  Yice-Chancellor  Malins  haying  granted  an  injunction  in  the 

terms  above  mentioned  (which  were  the  teims  of  the  Ist  paragraph 

of  the  prayer  of  the  bill,  except  that  the  words  "  in  PaU  Mall,'^ 
which  did  not  occur  in  the  prayer,  were  inserted  by  the  Vice- 
Ghancellor,  His  Honour  being  of  opinion  that  the  injunction  ought 
not  to  prohibit  the  use  of  the  name  generally),  the  Defendant  now 
moved  by  way  of  appeal  from  this  order, 

Mr.  GlassSy  Q.C.,  and  Mr.  Nalder,  for  the  appeal  motion : — 

The  name  of  the  Guinea  Coal  Company  is  common  to  every  one 
who  chooses  to  use  it.  The  Plaintiffs  have  no  exclusive  right  to  it ; 
still  less  to  the  name  of  the  Pall  Mall  Guinea  Coal  Company^ 
which  they  have  never  themselves  used:  Hogg  v.  Kirlnj  (1).  An 
injunction  against  using  a  name  in  a  particular  place  is  unprece- 
dented. If  a  man  has  a  right  to  use  a  name,  he  may  use  it  any- 
where. The  Plaintiffs  have  by  misrepresentation  and  misconduct 
disentitled  themselves  to  any  relief  they  might  otiierwise  have 
claimed :  Leather  Cloth  Company  v.  American  Leather  Cloth  Com- 
pany  (2) ;  Perry  v.  Truefitt  (3) ;  Pidding  v.  How  (4),  The  delay 
of  three  months  is  fatal  to  the  Plaintiffs'  cose. 

Mr.  Morgan^  Q.C.,  and  Mr.  Cadman  Jones,  for  the  Plaintiffs, 
were  not  called  upon. 

Sin  G.  M.  GiFPARD,  L.J.  :— 

Apart  from  the  question  whether  the  Plaintiffs  have  stated  any 
case  entitling  them  to  relief,  three  grounds  of  defence  have  been 
raised:  first,  that  the  Plaintiffs  intentionally  and  systematically 
sold  short  weight;  secondly,  that  they  professed  to  sell  WaUsend 
coal,  biit  in  fact  sold  something  which  was  not  WaUsend  coal  at 
all ;  and  thirdly,  that  they  have  been  guilty  of  delay. 

Now  as  to  the  short  weighty  if  the  Plaintiffs  had  been  sys- 
tematically and  knowingly  carrying  on  a  fraudulent  trade,  and 

(1)  8  Vea.  215.  (3)  6  Beav.  66. 

(2)  11  H.  L.  C.  523.  (4)  8  Sim.  477. 
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delivering  short  weight,  it  is  beyond  all  question  that  this  Court  L.  J.  G. 
would  not  interfere  to  protect  them  in  carrying  on  such  trade ;  1869 
bat  there  is  no  evidence  that  proves  anything  of  the  sort.  The 
evidence  amounts  to  this,  and  nothing  more,  that  in  some  instances 
short  weight  has  been  delivered;  but  we  have  proof  from  the 
persons  employed  to  look  after  the  weighing  machines  of  the 
Plaintiffs,  and  to  keep  them  in  order,  who  look  at  thenr  every  six 
weeks,  that  the  weights  were  correct ;  and  we  have  proof  of  the 
roost  careful  directions  being  given  to  the  servants  to  secure  the 
delivery  of  full  weight.  It  may  have  happened  that  owing  to  the 
carelessness  or  dishonesty  of  some  of  those  servants,  short  weight 
has  in  some  instances  been  delivered ;  but  it  does  not  follow  that 
the  Plaintiffs  are  carrying  on  a  fraudulent  trade,  and,  in  fact^  the 
evidence  clearly  shows  that  they  are  not.  It  is  quite  clear  that 
they  have  never  knowingly  delivered  short  weight;  it  is  quite 
clear  that  they  have  used  all  the  precautions  that  tradesmen  can 
be  expected  to  use  in  cases  of  this  description ;  and  I  must  say 
that  this  defence  is  most  unjustifiable,  and  is  not  creditable  to  the 
Defendant. 

I  will  take  next  the  defence  that  the  Plaintiffs  untruly  professed 
to  sell  WaUaend  coal.  There  again,  if  the  Plaintiffs  had  adver- 
tised their  coal  as  Wallsend  coal,  and  what  they  sold  had  not  been 
anything  known  in  the  trade  as  Wallsend  coal,  this  Court  would 
have  refused  to  interfere  on  behalf  of  persons  carrying  on  such  a 
business.  But  what  I  find  in  the  evidence  is  this ;  first  of  all, 
there  is  the  circular  stating  that  they  secure  to  their  customers 
"their  Wallsend  coal"  (though  I  lay  no  stress  upon  the  word 
"their"),  and  then  there  is  this  uncontradicted  statement  in 
Mr.  Jerdein'a  aflSdavit:  "The  Plaintiffs  never  professed  to  sell 
genuine  WaUsend  coals  as  the  Guinea  Coal  Company,  the  Wallsend 
coal  referred  to  in  the  said  circular  is  a  description  of  coal  known 
in  the  trade  by  the  usual  term  of  WaUsend.^'  If  the  Plaintiffs 
have  supplied  a  description  of  coal  known  in  the  trade  by  the 
usual  term  of  WaUsend,  which  is  not  contradicted,  there  is  nothing 
&lse  in  their  stating  that  they  secured  to  their  customers  their 
Walbend  coal.    That  makes  an  end  of  those  two  defences. 

Then  we  come  to  the  question  of  delay.    The  Defendant  first 
set  up  in  Beaufort  Buffdings  in  March  last^  under  the  name  of  "  The 
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L.  J.  G.  PiatU  Mali  Guinea  Coal  Company"  His  setting  up  under  that  name 
18G9  in  that  locality  does  not  seem  calculated  to  interfere^  and  so  fiar  as 
i^„  appears,  did  not  interfere  with  the  Plaintiffs ;  and  therefore^  in 
my  opinion,  the  time  until  he  removed  to  PaU  MaU  in  the  month 
of  August  was  not  material*  The  case  of  delay  then  reduces 
itself  to  this,  that  the  Defendant,  to  the  knowledge  of  the  Plain- 
tiffs, was  carrying  on  business  in  PaU  MaU  under  the  name  of  '^  The 
PaU  MaU  Guinea  Coal  Company  "  by  the  end  of  August,  and  that 
they  did  not  file  their  bill  till  the  24th  of  November.  But  in  deal- 
ing with  the  question  of  delay,  each  case  must  necessarily  depend 
upon  its  own  circumstances.  The  first  thing  to  be  observed  in  cases 
of  this  description  is,  that  it  would  not  be  safe  for  any  Plain- 
tiff to  come  into  Court  until  he  could  prove  instances  of  persons 
having  been  actually  deceived,  for  the  Court  would  have  to  try  a 
hypothetical  case,  and  a  number  of  people  would  be  brought  for- 
ward by  the  Defendant  to  say,  and  probably  truly,  that  the  thing 
done  would  never  have  deceived  them,  and  in  their  opinion  was 
not  calculated  to  deceive.  I  think,  therefore,  that  the  Plaintiffs 
were  quite  justified  in  waiting  until  they  could  collect  a  sufficient 
number  of  cases  to  prove  to  the  Court  that  the  proceedings  com- 
plained of  actually  do  deceive  the  public.  Then,  further,  in  cases 
of  delay,  we  must  consider  whether  the  nature  of  the  injunction 
is  such  that  if  it  is  granted  the  Defendant  will  have  been  injui*ed 
by  the  delay.  It  has  been  strongly  urged  here  that  if  this  injunc- 
tion is  sustained  the  Defendant's  trade  will  be  stopped,  but  that  is 
not  so ;  his  trade  will  not  be  stopped  in  the  least,  he  will  only  be 
restrained  from  selling  under  this  particular  name.  He  may  sell 
in  PaU  MaU  coals  at  a  guinea  per  ton  to  his  heart's  content ;  the 
only  thing  he  may  not  do  is  to  use  a  name  which  is  calculated  to 
induce  customers  to  come  to  him  under  the  supposition  that  they 
are  going  to  the  Plaintiffs.  I  think,  therefore,  in  the  first  place, 
that  there  has  not  been  any  delay  which  is  not  sufficiently  ac- 
counted for,  because  the  Plaintiffs  were  justified  in  waiting  till 
they  could  bring  forward  cases  of  actual  deception;  and,  in  the 
second  place,  that,  considering  the  nature  of  the  injunction,  such 
an  amount  of  delay  as  has  taken  place  here  would,  even  if  un- 
accounted for,  be  immaterial. 
We  come  then  to  the  merits  of  the  case  apart  from  these  special 
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defences.    The  facts  are  very  simple,  and  tlie  case  depends  upon  L.  J.  G, 
principles  which  are  well  known^  which  this  Court  has  asserted       1869 
again  and  again,  and  which  I  trust  it  always  will  assert.    The  case        lee 

is  that  the  Plaintiffs  have  carried  on  business  in  PaU  Mall  for  a  „  *• 

IIai.fy. 

series  of  years  under  the  name  of  **  T?ie  Guinea  Coal  Company"  and  — 
there  is  evidence  to  shew  that  they  were  well  known,  and  that,  as 
one  would  expect,  they  were  frequently  spoken  of,  as  "  The  PaU  Mall 
Guinea  Coal  Company'*  The  Defendant^  first  of  all,  sets  up  as  "  The 
Pall  Mall  Guinea  Coal  Company  "  in  Beaufort  Buildings.  That  was 
not  found,  and,  indeed,  was  not  calculated,  to  induce  persons  to  deal 
with  him  under  the  supposition  that  they  were  dealing  with  the 
Plaintiffs.  All  persons,  of  course,  going  to  Beaufort  Buildings 
would  know  perfectly  well  that  they  were  not  dealing  with  the 
persons  carrying  on  their  business  in  PaU  MdU.  He  then  proceeds 
to  set  up  under  the  same  name  in  Pall  Mall,  and  that  is  the  pro- 
ceeding which  is  now  complained  of.  It  was  urged  on  behalf  of 
the  Defendant  that  there  are  a  number  of  other  companies  who 
call  themselves  Guinea  Coal  Companies,  some  with  prefixes,  and 
others  with  no  prefixes,  and  that  for  this,  among  other  reasons, 
the  Plaintiffs  cannot  have  any  property  in  the  name  of  the  (Guinea 
Coal  Company.  I  quite  agree  that  they  have  no  property  in  the 
name,  but  the  principle  upon  y^hich  the  cases  on  this  subject  pro- 
ceed is,  not  that  there  is  property  in  the  word,  but  that  it  is  a 
fraud  on  a  person  who  has  established  a  trade,  and  carries  it  on 
under  a  given  name,  that  some  other  person  should  assume  the 
same  name,  or  the  same  name  with  a  slight  alteration,  in  such  a 
way  as  to  induce  persons  to  deal  with  him  in  the  belief  that  they 
are  dealing  with  the  person  who  has  given  a  reputation  to  the 
name.  The  other  persons  who  use  the  name  of  **The  Guinea  Coal 
Company'*  carry  on  business  in  such  situations  that  they  are  not 
likely  to  be  mistaken  for  the  Plainti£&,  but  as  regards  the  use  of 
it  by  the  Defendant  there  is  abundant  evidence  shewing  that  many 
persons  have  been  deceived,  and  when  we  see  exactly  what  the 
Defendant  did,  I  must  emphatically  say  that  I  do  not  acquit  him 
of  an  intention  to  deceive.  What  he  does  is  this:  he  goes  first 
of  all  to  Beaufort  Buildings  and  adopts  the  name  of  '^  The  PaU 
Mail  Guinea  Coal  Company.**  When  he  removes  from  Beaufort 
Buildings  to  PaUMaU  the  circular  which  he  sends  to  the  customers 
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Lu  J.  G.     of  the  old  firm  is  headed :  '^  The  Pall  Mail  Guinea  Coal  Company,** 

1S69        and  upon  a  strip  of  paper  pasted  over  the  original  address^  so  that 

"^^        it  cannot  be  seen  where  the  original  place  was,  are  the  words, 

••         "  removed  to  46,  PaU  MalV    I  say  that  this  was  calculated,  and 

I  believe  intended,  to  induce  persons  to  believe  that  the  business 

which  the  Defendant  carried  on  was  the  Plaintiffs'   business, 
removed  from  one  part  of  Pall  Mall  to  another. 

For  these  reasons  I  am  clearly  of  opinion  that  this  injunction 
was  properly  granted,  and  there  is  no  objection  to  it  upon  the 
ground  that  it  is  confined  to  the  particular  street  of  Pall  Mall;  it 
is  quite  right  that  it  should  be  so  confined,  because  in  all  pro- 
bability if  the  same  name  were  used  in  some  other  street  it  would 
lead  to  no  mistake  or  deception.  I  think  this  injunction  has  been 
properly  granted  upon  the  well  known  principles  of  this  Court, 
which  are  applicable  to  all  cases  of  this  description,  viz.,  that  it  is 
a  fraud  on  the  part  of  a  Defendant  to  set  up  a  business  under  such 
a  designation  as  is  calculated  to  lead  and  does  lead  other  people  to 
suppose  that  his  business  is  the  business  of  another  person.  That 
being  so,  this  application  must  be  dismissed  with  costs.  If  the 
Defendant  chooses  to  have  an  undertaking  as  to  damages  he  can, 
but  it  will  make  no  differcnce  as  to  the  costs,  for  I  understand  that 
it  was  not  asked  for  in  the  Court  below. 

Solicitors  for  the  Plaintiffs :  Messrs.  Jones  c6  Siarling. 
Solicitor  for  the  Defendant :  Mr.  fl".  B.  Clarice. 
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STAIGHT  V.  BURN.  L.  j.  (!. 

Light  and  Air — Alteration  qf  Easement — Diminution  (f  Light  hy  Plaintiff —         ^^'L 

Btlief  in  Equity,  Die,  22. 

Where  ancient  lights  are  obstructed,  the  fact  that  the  owner  of  the  building 
to  which  the  ancient  lights  belong  has  himself  contributed  to  the  diminution 
of  the  light  will  not  in  itself  preclude  him  from  obtaining  an  injunction  against 
the  person  causing  the  obstruction. 

The  Defendant  built  a  wall  to  the  north  of  the  windows  of  the  FlaintilTs 
house,  by  which  his  ancient  lights  were  interfered  with.  The  Plaintiff  was 
at  the  same  time  enlarging  his  own  premises,  whereby  ho  diminished  the 
light  coming  to  his  own  windows  by  shutting  off  some  of  the  light  from  the 
south  and  south-west : — 

Edd  (reversing  the  decision  of  i^ua^-f,  Y.C),  that  the  Plaintiff  was  entitled 
to  an  injunction. 

The  doctrine  of  Tapling  v.  Joms  (1)  held  to  apply  to  the  equitable  as  well 
as  to  the  legal  remedy. 

Heath  V.  Bucknall  (2)  observed  upon. 

X  HIS  was  an  appeal  from  a  decision  of  Yice-Chancellor  Stuart,   • 
wlio  refused  to  make  any  order  on  a  motion  for  an  injunction  by  the 
Plaintiffs  in  tlie  above  suit  under  the  following  circumstances : — 

The  Plaintiffs,  Messrs,  Daniel  and  Stephen  Staiffht,  had  for  some 
time  carried  on  the  business  of  ivory  and  hard  wood  cutters  at 
No.  35^  Charles  Street,  Hatton  Garden.  Their  premises  were  on 
the  north  side  of  Charles  Street,  which  runs  east  and  west.  The 
Plaintiffs  had  also  recently  purchased  the  adjoining  houses,  Kos.  40 
and  41,  in  Kirly  Street^  which  runs  north  and  south  at  right  angles 
to  Charles  Street,  on  the  east  of  No.  35,  so  that  the  two  houses  in 
Kirhy  Street,  of  which  No.  41  was  nearest  to  Cha/rles  Street,  look  out 
on  the  rear  over  the  back  yard  of  No.  35,  Charles  Street.  The 
Plaintiffs,  being  desirous  of  enlarging  their  premises,  were  engaged 
in  rebuilding  ^o.  35,  Charles  Street,  as  well  as  Nos.  40  &  41,Kirbif 
Street,  but  in  doing  so  they  left  the  west  wall  of  No.  40  standing 
in  order  to  preserve  the  ancient  windows  in  that  walL 

The  Defendants  are  bookbinders,  carrying  on  business  in  Kirhy 
Street.  They  had  recently  purchased  No.  39  in  that  street^  being 
the  house  adjoining  No.  40  on  the  north,  and  were  now  engaged 

(I)  11  H.  L.  C.  290.  (2)  Law  Rop.  8  Eq.  1. 
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L  J.  G.      ii^  bailding  a  blank  wall,  dividing  their  back  yard  from  the  back 
18G9        y^^^  ^^  ^^  ^0-    ^^^B  ^^^1  projected  from  the  west  wall  of  Ko.  39, 

^^        at  right  angles  to  it,  for  about  twelve  feet,  and  was  within  three 
V.         feet  of  the  ancient  windows  in  the  west  wall  of  Na  40.    It  had 

1 '       already  been  built  to  the  height  of  thirty  feet^  and  the  Defendants 

intended  to  raise  it  to  the  height  of  fifty  feet.  Their  alleged 
reason  for  building  the  wall  was  to  protect  them  from  the  danger 
of  fire  on  the  Plainti£&'  premises. 

The  Plaintiffs  filed  the  present  bill,  complaining  that  the  new 
wall  materially  interfered  with  the  light  coming  to  the  west  win- 
dows of  No.  40,  and  prayed  for  an  injunction  to  restrain  the  Defen- 
dants from  proceeding  with  the  building  of  the  wall,  and  also  for  a 
mandatory  injunction  to  compel  them  to  pull  down  what  they  had 
already  built.  They  subsequently  moved  for  an  injunction  in 
terms  of  the  prayer.  The  Plaintiffs  filed  affidavits  to  prove  that 
the  diminution  of  L'ght  would  be  considerable,  and  that  light 
coming  from  the  north,  being  more  diffused  than  light  from  any 
other  quarter,  was  very  important  to  them  with  regard  to  the 
nature  of  their  business,  which  involved  operations  of  a  very 
delicate  description. 

The  Defendants  resisted  the  motion,  in  the  first  place,  on  the 
ground  that  the  diminution  of  light  was  very  inconsiderable; 
secondly,  on  the  ground  that  the  alterations  of  the  Plaintiffs  them- 
selves, who  were  rebuilding  their  premises  to  the  south  of  the 
windows  in  question  on  a  more  lofty  and  extensive  scale  than  the 
old  ones,  would  shut  out  a  great  deal  of  the  light  from  the  south 
and  south-west  which  formerly  came  to  their  windows ;  and,  lastly, 
that  the  suit  was  mainly  intended  for  the  protection  of  the  new 
lights  which  the  Plaintiffs  had  opened.  The  Vice-Chancellor, 
considering  that  the  Plaintiffs  had,  by  their  own  conduct,  qualified 
their  ancient  right  to  light,  refused  to  make  any  order  on  the 
motion,  and  the  Plaintiffs  now  renewed  it  before  the  Court  of 
Appeal. 

Mr.  Diekinaon,  Q.O.,  and  Mr.  O.  W.  Cdlins^  for  the  Plaintiffs: — 

The  evidence  shews  that  the  abstraction  of  light  by  the  building 
of  the  Defendants'  wall  is  a  material  injury  to  them,  although  the 
actual  diminution  may  not  be  very  great,  because  a  north  light  is 


V. 

BiTiir, 
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important  to  persons  exercising  their  trade  of  workers  in  ivory.      L.  J.  G. 
The  Plaintiffs  therefore  ha?e  a  right  to  protection:    Clarke  t.        i869 
dark  (1) ;  Yaiea  v.  Jack  (2) ;  DetU  v.  Auction  Mart  Company  (3) ;      staight 
Martin  v.  Headon  (4) ;  Beadel  v.  Perry  (5).    The  objection  that 
the  Plaintiffs  have  themselves  altered  their  easement  by  opening 
new  lights  and  obstructing  some  of  the  light  by  their  own  building 
is  satisfactorily  met  by  Tabling  v.  Jones  (6),  where  it  was  held  that 
the  alteration  of  ancient  windows  did  not  disentitle  the  Plaintiff 
to  maintain  an  action  against  a  person  obstructing  them. 

Mr.  Greene^  Q.C.,  and  Mr.  Hemming,  for  the  Defendants : — 

The  effect  of  the  building  of  the  wall  will  not  be  to  darken  the 
Plaintiffs'  windows.  Nearly  all  the  light  which  formerly  came  to 
them  came  from  the  south  and  south-west.  If  any  effect  is  pro- 
duced it  will  probably  increase  the  light  by  reflecting  the  southern 
rays. 

The  real  injury  has  been  caused  by  the  Plaintiffs  themselves ; 
and  considering  their  conduct  in  opening  new  lights,  whatever  right 
of  action  they  may  have  at  law,  they  are  precluded  from  obtaining 
relief  in  equity.    Heath  v.  BiAcknall  (7)  is  conclusive  on  that  point. 

Mr.  Gr.  W.  Collins,  in  reply. 

Sir  G.  M.  Giffard,  L.  J. : — 

This  case  appears  to  me  a  very  simple  one.  If  we  assume  for  a 
moment  that  the  Plaintiffs  were  not  going  to  alter  their  own  pre- 
mises in  the  slightest  degree,  could  there  be  any  reasonable  doubt 
but  there  would  be  an  obstruction  to  these  windows  ?  I  put  out  of 
question  the  lower  windows.  It  is  sufficient  for  this  purpose  to 
take  the  two  upper  windows.  Those  two  windows  had  to  the  north 
a  very  wide  unobstructed  area,  and  what  the  Defendants  have  done 
is  to  put  within  three  feet  of  these  windows  a  wall  nearly  fifty  feet 
high,  which  extends  in  front  of  these  windows  nearly  eleven  feet. 
Whatever  the  scientific  evidence  may  be,  it  is  absurd  to  say  that 
this  will  not  materially  affect  the  access  of  light  to  these  windows. 

(1)  Law  Rep.  1  Ch.  16.  (4)  Law  Rep.  2  Eq.  425. 

(2)  Ibid.  295.  (5)  Ibid.  3  Eq.  465, 

(3)  Ibid.  2  Eq.  238.  (6)  11  H.  L.  C.  290. 

(7)  Law  Rep.  8  Eq.  1. 
Vol.  Y.  O  I 
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L.  J.  G.     It  has  been  suggested  that  if  the  wall  is  allowed  to  stand,  although 
1869        there  will  not  be  the  same  direct  h'ght,  there  will  be  a  great  amount 

Statqbt  ^^  reflected  light.  The  answer  to  that  is,  that  the  Plaintiffs  are 
entitled  to  have  a  light  of  the  same  nature  as  they  hare  had.  They 
are  not  bound  to  put  up  with  reflected  light,  and  it  may  be,  and  I 
have  no  doubt  would  be  in  this  particular  trade,  a  serious  dis- 
advantage to  them  if  they  were  obliged  to  put  up  with  that 
reflected  light  They  certainly  could  not  use  these  rooms  for  the 
purposes  for  which  they  could  use  them  if  the  light  were  direct. 

The  next  question  in  the  case  arises  out  of  what  the  Plaintiffs 
are  themselves  doing,  or  about  to  do.  Now  I  propose  to  preface 
the  order  which  I  shall  make  with  these  words : — "  The  Plaintiffs 
representing  that  they  will  either  retain  or  restore  the  ancient 
windows  referred  to  in  the  Plaintiffs'  bill,  and  giving  the  usual 
undertaking  as  to  damages."  There  will  then  be  an  order  for  an  in- 
junction to  restrain  any  further  proceeding  with  the  wall.  I  should 
not  have  hesitated  in  this  case  to  grant  a  mandatory  injunction  if 
at  this  moment  the  Plaintifib  had  actually  been  carrying  on  their 
business  in  these  rooms,  because  it  is  obvious  that  this  wall  is  not 
part  of  a  permanent  building,  but  a  mere  temporary  wall,  run  up 
apparently  for  the  purpose  of  trying  the  right.  But  it  is  quite 
obvious  that  the  Plaintiffs  can  bring  their  cause  to  a  hearing  before 
they  actually  commence  carrying  on  this  business  in  these  rooms. 
Is,  then,  that  thing  which  the  Plaintiffs  are  about  to  do,  a  reason 
why  they  should  not  have  this  injunction  ?  I  have  already  said 
that  I  consider  it  clear  to  demonstration,  that  if  things  bad  been 
left  in  their  original  state,  the  Plaintiffs  would  have  been  entitled 
to  an  injunction,  and  that  being  so,  I  cannot  see  what  difiSculty 
there  is.  The  evidence  distinctly  is,  that  they  mean  either  to 
retain  or  to  restore  these  very  windows. 

That  leaves  only  the  other  part  of  the  case  which  has  been 
argued,  namely,  the  authority  of  Heath  v.  Bucknall  (1).  With 
respect  to  that  case,  I  cannot  take  it  as  having  been  decided  other- 
wise than  upon  its  particular  circumstances ;  those  particular  cir- 
cumstances, as  I  gather  them,  being,  that  a  very  small  and  almost 
inappreciable  proportion  of  the  ancient  window  was  preserved,  and 
the  rest  was  new;  so  that  there  would  have  been  no  material 

(1)  Law  Rep.  8  Eq.  1. 
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damages  at  law.  But  if  this  case  is  supposed  to  lay  down  the  pro- 
position that  a  Plaintiff  who,  according  to  Tapling  v.  Jones  {1\ 
has  dear  legal  rights,  cannot  come  to  this  Court  and  get  protection 
for  those  rights,  I  entirely  demur  to  such  a  conclusion.  K,  for 
instance,  there  is  a  house  with  three  ancient  windows,  and  it  is 
desirable  to  add  at  no  great  distance  from  those  three  ancient 
windows,  two  other  windows,  is  it  to  be  said  that  because  those 
two  other  windows  are  to  be  placed  in  that  position,  the  Plaintiff  is 
not  to  come  into  Court  to  preserve  what  has  been  decided  in  Tapling 
Y.  Jones  to  be  his  clear  legal  right  ?  Such  a  conclusion  would 
not  be  either  according  to  principle  or  to  the  course  of  this  Court. 
I  take  the  course  of  this  Court  to  be,  that  when  there  is  a  material 
injury  to  that  which  is  a  clear  legal  right,  and  it  appears  that 
damages,  from  the  nature  of  the  case,  would  not  be  a  complete  com- 
pensation, this  Court  will  interfere  by  injunction.  That  being  so,  I 
think  this  injunction  must  be  granted  in  the  form  which  I  have 
stated. 

Solicitors  for  the  Plaintiffs :  Messrs.  MoncMon  &  Monckton. 
Solicitors  for  the  Defendants :  Messrs.  Hopwood  dt  Sons, 
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In  re  BAKNEFS  BANKING  COMPANY. 

COUPLAND'S  CLAIM. 
Winding-up^-Proof  hy  secured  Creditor — Letter  of  Credit, 

O,  being  instructed  to  purchase  cotton  for  D^  the  B,  company,  at  D.'s 
request,  gave  C,  a  letter  of  credit  authorizing  him  to  draw  upon  them  to 
a  certain  amount^  the  bills  to  be  accompanied  by  bills  of  lading  for  cotton, 
to  be  deliyered  up  to  the  company  on  their  accepting  the  bills.  Bills  were 
accordingly  drawn,  and  were  accepted  by  the  company;  but  before  they 
came  to  maturity  the  company  stopped  payment,  and  was  afterwards  ordered 
to  be  womid  up.  C.  sent  in  a  claim  under  the  winding-up,  and  afterwards 
received  the  proceeds  of  the  sale  of  the  cotton  :^* 

Held^  that  KeOocJ^s  Case  (2)  did  not  apply,  for  that  under  the  terms  of 
the  letter  of  credit  the  bills  of  lading  were  to  be  a  security  to  the  company, 
and  that  C  could  only  stand  as  a  creditor  for  the  balance. 

JlHIS  was  a  motion  by  way  of  appeal  from  a  decision  of  the 
Master  of  the  Bolls  (3). 

(1)  11  H.  L.  C.  2(K).       (2)  Law  Rep.  3  Ch.  769.      (3)  Law  Rep,  8  Eq.  472. 

0  2  1 
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L.  J,  G.         In  November,  1865,  Daunt  dt  Co.  instructed  the  Appellants, 

1869       Messrs.  Coupland,  to  purchase  cotton  on  their  account,  and  trans- 

2^       mitted  to  them  the  following  letter  of  credit  issued  by  the  banking 

Barned*8     company,  and  dated  the  17th  of  November,  1865,  and  addressed  to 

—       the  Appellants : — 
Claim.  "  At  the  request  of  Messrs.  W.  E.  Daunt  of  this  town,  we  have 

this  day  opened  a  credit  in  your  favour  for  £23,150,  and  you  are 
therefore  authorized  to  value  on  our  firm  in  such  draft  or  drafts  as 
may  be  convenient  to  you,  not  exceeding  in  the  whole  the  said 
sum  of  £23,150,  to  be  drawn  at  six  months'  sight,  accompanied  by 
corresponding  bills  of  lading  for  cotton  to  be  given  up  to  us  on  our 
acceptance  of  the  drafts,  and  the  drafts  to  be  duly  advised  to  us 
by  next  mail.  And  we  hereby  engage  to  accept  such  drafts  on 
receipt  of  the  bills  of  lading,  and  to  pay  them  at  maturity." 

Coupland  &  Co.  accordingly  purchased  cotton  for  Daunt  &  Co.^ 

m 

and  drew  bills,  which  were  accepted  by  the  bank,  but  had  not 
reached  maturity  when  the  bank  stopped  payment.  The  bills  of 
lading  were  given  to  the  bank  when  the  bills  were  accepted. 

In  March,  1866,  Mr.  Wilson  of  Liverpool  instructed  Messrs. 
Coupland  to  buy  cotton,  and  transmitted  th6  following  letter  of 
credit  addressed  to  Messrs.  Coupland,  and  issued  by  the  bank : — 

"  At  the  request,  and  on  the  account  of  Mr.  M.  J.  Wilsony  we 
have  this  day  opened  a  credit  in  your  favour  for  £50,000,  and  you 
are  hereby  authorized  to  value  on  this  bank  in  such  sum  or  sums  as 
may  be  convenient  to  you,  not  exceeding  in  the  whole  the  said  sum 
^f  £50,000,  in  drafts  at  six  months'  sight,  against  cotton  purchased 
in  conformity  with  the  letter  of  instructions  from  Mr.  if.  /.  Wilson 
of  this  date,  such  drafts  to  be  covered  by  shipping  documents — 
say,  invoices  and  bills  of  lading  of  cotton  addressed  to  this  company, 
And  forwarded  under  separate  cover  by  the  same  mail  which 
brings  the  draft  for  acceptance,  on  the  receipt  of  which  documents 
we  engage  to  honour  such  drafts  to  the  extent  named,  if  in  the 
hands  of  honafide  holders." 

Coupland  dt  Co.  accordingly  purchased  cotton  for  Wilson,  and 
drew  bills  under  this  letter  of  credit     They  were  presented  for 

« 

acceptance  with  the  bills  of  lading  annexed ;  but  as  the  bank  had 
stopped  payment,  they  were  not  accepted. 

An  order  having  been  made  for  winding  up  the  company,  Coup- 
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land  &  Co,,  in  June,  18G6,  sent  in  their  claim  for  the  amount  of  L.  J.  G. 

the  bills.    At  this  time  the  cotton  was  unsold,  and  the  bills  were  1869 

in  the  hands  of  third  parties.     After  this  Ccyiipland  &  Co.  took  up  j„  ^ 

the  bills,  and  received  the  amount  produced  by  sale  of  the  cotton,  b^^^^'^o 

and  the  question  was,  whether  they  were  entitled  to  stand  as  

creditors  for  the  whole  amount  of  the  bills,  or  only  for  that  amount  Ci^ih. 
after  deducting  the  proceeds  of  the  sale.     The  Master  of  the  EoUs 
held  that,  as  they  were  not  holders  of  the  bills  when  the  claim  was 
made,  they  could  only  prove  for  the  balance. 

Mr.  Jessdy  Q.C.,  and  Mr.  Westlake,  for  the  appeal  motion,  relied 
on  Edloclcs  Case  (1). 

Sir  jB.  Baggallay,  Q.C.,  and  Mr.  Kekewich,  contra,  were  not  called 
upon. 

Sir  G.  M.  Giffakd,  L. J. : — 

This  case  is  quite  distinct  from  KellocTcs  Case.  That  was  a  case 
where  the  company  had  no  interest  in  the  mortgaged  property  but  as 
mortgagors.  Here  the  company  were,  in  fact,  mortgagees.  Take 
the  first  letter  of  credit ;  it  is  a  letter  of  credit  authorizing  bills  to 
be  drawn ;  but  the  bills  were  to  be  accompanied  by  bills  of  lading, 
which  were  to  be  given  to  the  banking  company  on  their  accepting 
the  bills.  The  second  letter  of  credit  is  similar,  and  I  see  no 
substantial  difference  between  the  one  and  the  other.  The  bills  of 
lading  were  to  be  handed  to  the  company,  which  can  only  have 
been  for  the  purpose  of  giving  them  a  security ;  and  being  entitled 
to  the  benefit  of  that  security,  they  can  only  be  liable  for  the 
difference  between  the  amount  of  the  bills  and  the  proceeds  of 
the  security.     The  appeal  motion  must  be  refused  with  costs. 

Solicitors :  Messrs.  ElmsUe,  Forsyth,  dt  Sedgwick  ;  Messrs.  Fresh- 
field. 

(1)  Law  Rcr.  3  Ch.  769. 
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h.  J.  G.  In  re  TEICK'S  TEUSTS. '  Ex  parte  WILLOBY. 

1869 

Trustee  Bdief  Act — Jurisdictian — Costs, 

Where  a  particular  fund  is  paid  into  Court  under  the  Act  for  the  relief  of 
trustees,  by  an  executor  who  has  the  general  residue  in  his  hands,  the  Court 
has  jurisdiction  to  order  the  costs  of  a  petition  relating  to  the  particular  fund 
to  he  paid  out  of  the  general  residue. 

Order  of  Stuart,  Y.C.,  affirmed,  with  a  variation. 

XHIS  was  an  appeal  motion  to  vary  an  order  of  Vice-Ohancellor 
Stuart. 

By  the  will  of  Thomas  Trick  certain  funds  were  bequeathed  to 
Mrs.  Willoby,  his  executrix,  upon  certain  trusts  for  the  benefit  of 
four  infant  grandchildren  of  the  testator.  After  various  other  be- 
quests the  testator  gave  his  residuary  personal  estate  to  Mrs.  WUr 
loly.  All  his  property  was  made  subject,  by  his  will,  to  certain  life 
annuities,  and  a  question  arose  upon  the  peculiar  wording  of  the 
will,  whether  the  income  of  the  infants'  funds  was  not  applicable  to 
the  payment  of  these  annuities  in  exoneration  of  the  rest  of  the 
testator's  property.  Mrs.  WiUoby  paid  the  fund  in  which  the  in- 
fants were  interested  into  Court  under  the  Trtistee  Belief  Act,  and 
on  the  25th  of  November,  1868,  an  order  was  made  appointing 
a  guardian,  and  directing  an  account  of  Mrs.  WiUoby's  receipts  and 
payments  on  behalf  of  the  infants.  The  Chief  Clerk  having  made 
his  certificate,  cross  summonses  were  taken  out  to  vary  it,  and  were 
adjourned  into  Court,  and  the  Vice-Chancellor,  on  the  23rd  of  July, 
1869,  made  the  order  under  appeal,  which  decided  against  Mrs.  WU- 
loby'8  claim  to  have  the  annuities  thrown  primarily  on  the  income  of 
the  infants'  fund,  and  gave  consequential  directions  as  to  the  pay- 
ments to  be  made  by  Mrs.  Willdby  according  to  this  view,  and  went 
on  to  order  "  That  the  costs  of  all  parties  of  and  relating  to  the 
said  applications  be  taxed  by  the  Taxing  Master  as  between  soli- 
citor and  client,  and  be  paid  by  the  said  M,  A.  M.  WUloby  out  of 
the  testator's  general  estate." 

Mrs.  WiUoby  moved  by  way  of  appeal  from  this  order.  It  is  not 
considered  desirable  to  notice  the  merits  of  the  case,  which  turned 
upon  the  construction  of  a  very  specially  worded  will. 
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Mr.  Dichinsan,  Q.C.,  and  Mr.  Fredinff,  in  support  of  the  appeal  L.  J.  G» 

motion,  contended,  as  regarded  the  costs,  that  though  under  the  1869 

Trttdee  Belief  Ad  the  Court  had  jurisdiction  to  order  a  trustee  per-  j„  „ 

sonally  to  pay  costs  in  cases  of  misconduct,  yet  where  the  trustee  S^^* 

under  a  will  paid  a  particular  fund  into  Court,  there  was  no  juris-  Ex  parte 

diction  to  order  payment  of  costs  out  of  the  residue,  which  had  not  ^^"^°^' 
been  brought  under  the  control  of  the  Court.    The  giving  the 
other  parties  costs  as  between  solicitor  and  client  was,  they  con- 
tended, at  all  events,  erroneous. 

Mr.  Karslake,  Q.C.,  and  Mr.  Charles  HaU,  for  the  Bespondents, 
were  directed  by  the  Court  to  confine  themselves,  as  regarded  costs, 
to  the  question  whether  the  costs  were  rightly  given  as  between 
solicitor  and  client.  They  said  that  they  could  not  contend  for 
more  than  costs  as  between  party  and  party. 

Sir  G.  M.  Giffard,  L. J. : — 

Costs  as  between  soh'citor  and  client  cannot  be  given  except  to 
the  executrix,  but  I  am  of  opinion  that  where  an  executor  who  pays 
a  particular  fund  into  Court  under  the  Trustee  Belief  Act  has  in 
his  hands  the  general  residuary  estate,  the  Court  has  jurisdiction 
to  order  him  to  pay  out  of  the  residue  the  costs  of  proceedings 
relating  to  the  particular  fund. 

Solicitors:  Messrs.  B«nfer,  Qwathin,  dt  Hunter;  Messrs.  EieJcs 
dt  San. 
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L.  J.  G.  Ex  parte  MORRIS.    In  re  DUKE  OF  NEWCASTLE. 

,^^^^  Bankruptcy  Act,  1861,  «.  69 — Bankruptcy — Nan^trader  having  Privilege  of 

Nov.  6,  IS,  20.  Parliament, 

A  non-trader  having  privilege  of  Parliament  is  not  exempted  from  tbc 
operation  of  the  Bankruptcy  Act,  1861. 

X  HIS  was  an  appeal  from  a  decision  of  Mr.  Commissioner  Winslow^ 
It  is  unnecessary  to  enter  into  any  detail  of  facts^  the  question  being- 
simply  whether  a  person  entitled  to  privilege  of  Parliament,  and' 
not  being  a  trader,  could  be  made  banknipt  under  the  Bankruptcy 
Act,  1861,  s.  69.  The  learned  Commissioner  decided  that  he  could, 
not. 

Mr.  De  Oex,  Q.C.,  Mr.  Serjt  Sarffood,  and  Mr.  Bagley,  for  the 
Appellant,  referred  to  the  Bankruptcy  Ad,  1861,  ss.  69,  7C ;  the 
Bankruptcy  Act,  1849,  s.  77,  and  &s.  78-84 ;  Harris  v.  Lord  Mount- 
Joy  (1) ;  Cassidy  v.  Sieuart  (2)  ;  Ex  parte  Meymot  (3)  ;  4  Geo.  3, 
e.  33 ;  10  Geo.  3,  c.  50 ;  In  re  Bristow  (4) ;  Ex  parte  Hepburn  (5) ; 
Stones  Reading  on  Stat.  13  Eliz. ;  Davis  on  Bankruptcy  (6). 

'  Sir  RoundeU  Palmer,  Q.C.,  and  Mr.  Reed,  for  the  Duke  of  New* 
castle,  referred  to  Blackstone's  Commentaries  (7)  ;  May's  Privilege  of 
Parliament  (8) ;  Bac.  Abr.  (9),  "  Privilege  "  (10) ;  Sir  W.  Jones  (1 1) ;: 
Cassidy  v.  Steuart ;  12  &  13  Wm.  3,  c.  3 ;  2  &  3  Anne,  c.  18  ; 
11  Geo.  2,  c.  24 ;  10  Geo.  3,  c.  50 ;  4  Gea  3,  c.  24 ;  34  &  35  Hen.  8, 
C.4;  13Eliz.c.7;  IJac.  1,  c.  15 ;  21Jac.  1,  c.  19;  4  Geo.  3,  e.  33; 
45  Geo.  3,  c.  124 ;  6  Geo.  4,  c.  16 ;  Bankruptcy  Act,  1849,  ss.  77,  78 ; 
Bankruptcy  Act,  1861,  ss.  66, 72, 82, 85, 112, 113, 177,  226 ;  Broom\ 
Maxims  (12). 

Mr.  Be  Qex,  in  reply. 

(1)  2  Leon.  173.  (7)  Vol.  L  p.  164. 

(2)  2  Man.  &  G.  437.  (8)  6th  Ed.  p.  116. 

(3)  1  Atk.  196,  200.  (9)  Vol.  vi.  p.  541. 

(4)  Law  Rep.  3  Cb.  247  (10)  Ihid,  549. 

(5)  15  W.  R.  1065.  (11)  Page  154. 

(6)  Page  7.  (12)  Page  625. 
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Nov.  20.    Sir  G.  M.  Gifpard,  L.J. : —  L.  J.  G. 

The  question  in  this  case  is,  whether  the  Duke  of  NeweadU        ^^^ 


IS  exempt  from  the  operation  of  the  bankruptcy  laws  now  m  force     ExjparU 

.  ,      .  Morris. 

D3cau8e  he  is  a  peer.  j 

In  the  argument  before  me  the  bankruptcy  laws  were  traced     Duke  of 

from  their  commencement  up  to  the  Act  of  4  Geo.  3,  c  33,  and       

from  that  period  up  to  the  bankruptcy  statutes  now  in  force,  being 
those  of  1849  and  1861 ;  the  privileges  of  Parliament  were  also 
referred  to,  as  asserted  from  the  year  1610  down  and  subsequently 
to  the  date  of  the  10  Geo.  3,  c.  50  ;  and  the  dictum  of  Lord  Hard- 
icicke  in  Ex  parte  Meymot  (I)  was  quoted,  as  well  as  the  cases  of 
Sarria  v.  Lord  Mountjoy  (2)  and  Cassidy  v.  Steuart  (3). 

Before  referring  to  the  statutes  of  1849  and  1861,  on  which,  as 
it  seems  to  me,  the  question  rests  and  may  well  be  decided,  it 
is,  in  my  judgment,  sufficient  to  state  that  antecedently  to  the 
4  Geo.  3,  c.  33,  no  special  reference  was  made  in  any  of  the  Bank- 
ruptcy Acts  to  persons  having  privilege  of  Parliament ;  that  the 
enactments  were  general ;  that  there  appears  no  reason  to  doubt 
but  that  in  one  instance,  as  stated  by  Lord  Hardwicke^  a  commis- 
sion was  issued  against  the  Earl  of  Suffolk  for  trading  in  wines, 
and  that,  as  stated  in  p.  7  of  the  Laws  Belating  to  Bankruptcy,  by 
Thomas  Davis,  dated  1774,  a  commission  was  issued  against  John 
Burridffe,  who  was  a  member  of  Parliament ;  that  it  is  to  be  in- 
ferred that  there  was  no  contest,  at  all  events  in  any  Court  of  Law, 
as  to  whether  these  commissions  were  or  were  not  rightfully  and 
lawfully  issued ;  that  there  then  came  the  Act  of  4  Geo.  3,  c.  33, 
which  recited  the  existence  of  doubts  as  to  whether  commissions 
could  be  issued  against  persons  having  privilege  of  Parliament, 
and  contained  special  enactments  relating  to  such  persons ;  that  in 
every  Act  from  that  time,  down  to  and  including  the  Act  of  1849, 
either  the  Act  of  Geo.  3  has  been  continued,  or  special  clauses 
have  been  enacted  having  special  reference  to  persons  having  privi- 
lege of  Parliament ;  that  I  do  not  well  see  how  the  case  of  Harris 
V.  Lord  Mountjoy  can  be  reconciled  with  that  of  Cassidy  v.  Steuart ; 
that  whatever  may  have  been  the  real  or  asserted  extent  of  Parlia- 
mentary privilege  in  times  gone  by,  the  goods,  lands,  and  property 

(1)  1  Atk.  20L  (2)  2  Leon.  173. 

(3)  2  Man.  &  G.  437. 


Newcastle. 
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L.  J.  O.     of  a  person  having  privilege  of  Parliament,  subsequently,  at  least, 

1869       to  10  Geo.  3,  c.  50,  were  not,  and  have  not  since  been,  exempt  from 

Sz  parte     process;  that  the  dictum  of  Lord  Sardwicke — for  it  is  not  a  deci- 

MoBBis.      gJQj^ — jg  ^  (Jirect  expression  of  opinion  by  him  that  "  though  there 

Duke  OP     uiay  be  some  particular  powers  that  Commissioners  of  Bankrupt" 

cannot  "  exercise  against  a  peer,  yet,  notwithstanding  this,  he  may 

be  liable  to  a  commission  of  bankruptcy ;"  that  I  can  see  no  reason 

why  this  opinion  should  be  considered  contrary  to  law  or  sound 

reasoning,  if  at  its  date  the  privilege  of  Parliament  did  not  extend 

to  the  goods  and  property  of  persons  having  that  privilege ;  and 

that  in  present  times,  at  all  events,  Parliamentary  privilege  does 

not  extend  beyond  protection  of  the  person. 

With  these  observations  the  material  sections  of  the  Acts  of 
1849  and  1861  may  be  referred  to,  bearing  in  mind,  first,  that  it 
was  positively  recited  in  the  Act  of  4  Greo.  3,  c.  33,  that  that  Act 
was  passed  to  remedy  inconveniences  and  to  support  the  honour 
and  dignity  of  Parliament ;  and,  secondly,  that  not  only  from  the 
dictum  of  Lord  Hardwicke^  but  also  from  the  acknowledged  canons 
of  construction,  the  rule  to  be  deduced  is,  that  general  words  will 
be  so  construed  as  to  be  subject  to  the  exemptions  of  persons  or 
property  specially  exempted,  and,  on  the  same  principle,  as  subject 
to  the  special  privileges  of  persons  specially  privileged ;  or,  in  other 
words,  that  they  will  not  be  so  construed  as  to  destroy  special 
exemptions  or  special  privileges.  It  is  upon  these  principles  we 
have  to  deal  with  the  statutes  now  in  force.  The  first  of  them, 
that  of  1849,  applied,  as  all  previous  bankruptcy  statutes  had 
done,  to  traders  only,  and,  by  sect.  65,  it  enacts,  "  with  respect  to 
persons  liable  as  traders  to  become  bankrupt,"  that  ^'  all  traders 
shall  be  deemed  liable  to  become  bankrupt,"  and,  by  the  66th  sec- 
tion, "  That  if  any  such  trader  having  privilege  of  Parliament  shall 
commit  any  act  of  bankruptcy,  he  may  be  dealt  with  under  this 
Act  in  like  manner  as  any  other  trader,  but  such  person  shall  not 
be  subject  to  be  arrested  or  imprisoned  during  the  time  of  such 
privilege,  except  in  cases  made  felonies  or  misdemeanours  by  this 
Act."  So  far  the  matter  is  clear,  and  if  the  Duke  of  Newcastle 
was  a  trader  there  would  be  no  question.  Then  we  have  the 
Act  of  1861 ;  that  Act  is  intituled  "  An  Act'  to  amend  the  Law 
relating  to  Bankruptcy  and  Insolvency  in  Enffland,'*  and  it  had  for 
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one  of  its  objects  that  of  making  all  debtors,  >vbether  traders  or  L.  J.  G. 
not,  subject  to  the  bankruptcy  laws.  By  the  230th  section  it  1869 
repealed  sereral  sections  of  the  Act  of  ^1849,  and  enacted  in  the  Mpaiu 
232nd  that  the  Act  of  1861  "  should  be  construed  together  with  ^owm. 
so  much  of  the  Bankrupt  Law  Consolidation  Act,  1849,  as  remains  dxjke  of 
unrepealed,  as  one  Act ;"  and  in  the  69th  section,  "  As  to  the  persons  Nbwoastub. 
subject  to  this  Act ; "  **all  debtors,  whether  traders  or  not,  shall  be 
subject  to  the  provisions  of  this  Act/'  The  argument  is,  that  the 
words  "  all  debtors,  whether  traders  or  not "  do  not  include  persons 
haying  privilege  of  Parliament,  because  those  persons  are  not 
specially  mentioned,  but  the  Act  of  1849  specified  as  traders  who 
were  to  be  subject  to  the  bankruptcy  laws  traders  who  had  not 
and  traders  who  had  privilege  of  Parliament."  " Traders"  in  the 
69th  section  of  the  Act  of  1861  cannot  be  more  or  less  exclusive 
than  ^'  traders  '*  in  the  Act  of  1849,  and  there  is  no  sound  reason 
for  holding  that  debtors  having  privilege  of  Parliament  should  be 
excluded  from  the  term  '*  all  debtors  "  when  they  are  included  in 
the  term  "  traders  "  which  follows,  unless,  at  all  events,  there  be  a 
context  rendering  such*"  a  construction  necessary,  and  there  is  no 
such  context  I  am  of  opinion  that  the  words  "  all  debtors,"  include 
debtors  having  privilege  of  Parliament,  first,  because  the  clause, 
even  if  taken  alone,  might  well  be  read  and  dealt  with  as  being 
subject  as  regards  privileged  persons  to  their  privileges,  without 
altogether  exempting  privileged  persons;  secondly,  because  the 
term  "  traders"  includes  privileged  traders,  and  "  all  debtors  "  are 
substituted  for  "  such  traders,"  Thirdly,  having  regard  to  the  refer- 
ence of  the  one  Act  to,  and  the  incorporation  of  the  one  with,  the 
other — because  the  word  "  traders  "  in  the  66th  section  of  the  Act 
of  1849  must  be  taken  as  extended  by  that  of  1861  to  all  debtors 
having  privilege  of  Parliament — there  is  at  least  one  other  section 
of  the  Act  of  1849  in  which  the  word  "  traders  "  must  be  taken  as 
extended  to  all  debtors  whether  traders  or  not,  that  is  the  178th ;  and 
when  the  whole  of  the  69th  section  is  considered,  the  construction 
which  I  have  stated  to  be  the  true  one  is  further  fortified  by  this, 
viz.,  that  where  it  is  intended  there  should  be  a  difierence  between 
traders  and  non-traders  that  difierence  is  specified,  for  the  end 
of  the  section  is,  ''but  no  debtor  who  is  not  a  trader  shall  be 
adjudged  bankrupt,  except  in  respect  of  some  one  of  the  acts 
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L.  J.  o.      of  bankruptcy  hereinafter  described."     True  it  is,  tbat  persons 

1869       having   privilege   of  Parliament  were  not  within   the  repealed 

Ex  paHe     insolvency  laws,  but  this  was  because  they  could  not  be  arrested 

MoRRTB.      Qjj  ordinary  civil  process,  and  the  very  object  of  the  Act  of  1861 

DuKB  OF     was  to  put  traders  and  non-traders  on  the  same  footing  as  regards 

Newoastli.  bankruptcy,  with  some  specified  exceptions  in  some  matters  only^ 

and  persons  having  privilege  of  Parliament  are  not  among  the 

specified  exceptions.     If  persons  having  privilege  of  Parliament 

are  omitted  from  the  Act  of  1861  it  is  from  inadvertence,  and  not 

from  intention.     They  are  included  quite  as  a  matter  of  course  in 

the  Act  which  is  to  come  into  operation  after  Christmas,  and 

though  I  cannot  supply  an  inadvertent  omission,  if  omission  there 

be,  for  it  is  my  duty  to  administer  and  not  to  make  laws,  I  have 

no  hesitation  in  saying  that  the  intention  of  the  Legislature  is 

expressed,  and  that  the  case,  though,  perhaps,  of  some  importance, 

is  sufficiently  plain,  and  quite  free  from  any  real  difficulty.    The 

proper  course,  therefore,  will  be  to  discharge  the  Commissioner's 

order,  to  remit  the  petition  back  to  him  for  hearing,  and  to  direct 

that  the  Appellant's  costs  of  this  appeal,  if  there  be  an  adjudication 

on  his  petition,  be  added  to  the  costs  of  his  petition;  if  there  be 

not,  that  there  shall  be  no  costs  of  this  appeal,  and  that  the  deposit 

be  returned. 

Solicitors :   Messrs.  Latcrance,  PIeu%  &  Co. ;  Messrs.  Leicis, 
Munns,  dk  Co. 


Dee.  4. 


I^.  J  G.  Ex  parte  CYEUS.    In  re  BROADRIDGE. 

1S69 

Bankruptcy — Petitioning  Creditor's  Debt — Indorsement  of  BUI  of  Exchange 

after  Act  of  Bankruptcy. 

A  drawer  of  a  bill  of  exchange  who  hns  taken  it  up  after  an  act  of  bank- 
ruptcy committed  by  the  acceptor,  but  before  adjudication,  has  a  debt  makinj; 
him  a  good  petitioning  creditor  for  adjudication  against  the  acceptor  on  the 
footing  of  that  act  of  bankruptcy. 

1  HIS  was  an  appeal  by  the  petitioning  creditor  from  a  decision 
of  Mr.  Commissioner  Thring^  who  had  decided  that  there  was  not 
a  good  petitioning  creditor  s  debt. 
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Ex  parte 
Cybds. 

In  re 


Broadridge  committed  aa  act  of  bankruptcy  on  the  23rd  of     L.  J.  G. 
Aprils  1869y  by  an  assignment  for  the  benefit  of  his  creditors.    At       1869 
that  time  bills  drawn  upon  him  for  value  by  Mr.  Cyrus,  a  mer- 
chant in  New  York,  to  the  amount  of  £1687,  were  outstanding  in 
the  hands  of  holders  for  value,  and  on  comiug  to  maturity  were  Bboa'dbidqe. 
•dishonoured.    Mr.  Cyrus  took  them  up,  and,  after  having  done  so, 
petitioned  for  adjudication  against  Broadridge,     The  debt  on 
which  he  founded  his  petition  was  the  balance  due  to  him  from 
Broadridge  on  an  account,  and  the  question  was,  whether  these 
bills,  of  which  Cyrus  was  not  the  holder  at  the  time  of  the  act  of 
bankruptcy,  could  be  considered  as  constituting  a  debt  for  the  pur- 
pose of  adjudication,  the  balance  of  account  being  heavily  against 
Cyrus  unless  these  bills  were  taken  into  account     The  Commis- 
sioner considered  that  the  old  cases  on  the  subject  were  overruled 
by  the  later  ones,  and  decided  that  there  was  not  a  good  debt  (1). 

(1)  The  learned  Commissioner,  after  with  more  recent  cases  in  which  similar 
stating  the  facts,  proceeded  as  follows : 
The  question  which  the  Court  has 
now  to  determine  is,  whether  a  good 
petitioning  creditor's  deht  can  be  based 
on  an  account  of  which  these  bills  con- 
stitute by  far  the  largest  portion.  Now, 
this  principle  is  laid  down  in  the  books 
of  practice,  that  in  order  to  support  an 
adjudication  there  must  be  a  legal  debt 
of  suffident  amount  for  which,  if  pay- 
able at  the  time,  an  action  could  be 
maintained  by  and  in  the  name  of  the 
petitioning  creditor ;  but  Mr.  Etty  has 
insisted  very  strongly  in  argument  that 
the  rule  is  to  be  received  with  the 
qualification  that  it  is  only  necessary 
that  the  debt  should  have  been  due  by 
the  bankrupt  before  the  act  of  bank- 
ruptcy, not  that  it  should  be  due  to 
the  petitioning  creditor.  He  has  re- 
ferred to  Qriffiths  and  BoImeSy  p.  190, 
in  support  of  this  position,  and  has 
cited  and  commented  on  a  series  of 
oases  which  are  there  collected  in  the 
notes.  It  must  be  observed  that  all 
these  decisions  are  of  considerable  an- 
tiquity,  and,  although  in  point  to  a 
great  extent^  they  cannot  be  reconciled 


questions  have  been  determined.  In  Ex 
parte  Batten  (Mont.  &  Bl.  412)  the  very 
point  now  before  me  was  decided,  as  it 
was  there  held  that  if  a  creditor  has 
received  and  transferred  a  bill  of  ex- 
change the  holder  of  the  bill  at  the 
time  of  the  act  of  bankruptcy  is  the 
proper  petitioning  creditor.  The  au- 
thority of  that  case  was  upheld  in  Ex 
parte  Magnus  (2  M.  D.  &  D.  604). 
I  now  come  to  the  case  of  Ex  parte 
Petrie  (Law  Bep.  3  Ch.  232),  on  which 
Mr.  Fatter  relies.  There  bills  to  the 
amount  of  £9732  had  been  drawn  by 
Messrs.  Svnre  &  Son$^  and  accepted  by 
Petrie,  Before  the  registration  of  a 
trust  deed  executed  by  Petrie  part  of 
those  bills,  to  the  amount  of  £2080, 
had  been  taken  up  and  were  in  the 
hands  of  Messrs.  Swire  A  Sons;  the 
remainder  were  held  by  the  Union 
Bank  of  Liverpool  under  discount,  but 
came  into  the  hands  of  Messrs.  Sioire 
&  Sons  after  the  registration.  Messrs. 
Stoire  &  Sons  were  entered  as  assenting 
creditors  for  the  whole  amount.  It 
was  held  by  the  Lords  Justices  that  at 
the  time  of  registration  the  legal  holders 
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L.  J.  G.         Mr.  Be  Gex,  Q.C.,  and  Mr.  Hemming,  for  the  Appellant,  referred 

1869        to  Eden's  Bankruptcy  (1) ;  Deacon's  Bankruptcy  (2) ;  Shelf ord's 

^cparu     Bankruptcy  (3) ;  Griffiths  and  Holmss'  Bankruptcy  (4) ;  Ex  parte 

Ctbcs.      Thomas  (5)  ;  Arum.  (6) ;    Olaister  v.  Hewer  (7) ;   Bingley  t.  Modi- 

BBOiJDRfDGE.  «>»  (8) ;  5  Geo.  2,  c.  20,  88.  22,  23 ;   7  Geo.  1,  c.  31 ;   Bank* 

ruft  Law  Consolidation  Act,  1849,  s.  89;  and  distinguished  JSb 

farte  Botien  (9) ;  Ex  parte  Magnus  (10) ;  Ex  parte  Petrie  (11). 

Mr.  W.  Potter,  eontra,  relied  on  the  three  last-mentioned  cases. 


and  owners  of  the  debt  to  the  extent 
of  £7652  were  the  Union  Bank,  the 
holders  of  the  bills.  They  were  the 
persons  who,  if  matters  had  remained 
so,  would  have  been  the  persons  to  sue 
Petrie,  as  indorsees  and  holders  of  the 
bills,  and  oonsequenUy  the  creditors 
entitled  to  assent  to  or  dissent  from  the 
deed.  It  is  contended,  on  the  other 
hand,  that  the  class  of  cases  which 
have  arisen  nnder  the  provisions  of  the 
statute  relating  to  deeds  are  not  analo- 
gous, and  have  no  bearing  on  the  right 
of  petitioning  creditors ;  but  I  am  un- 
able to  distinguish  the  position  of  a 
petitioning  creditor  at  the  time  of  an  act 
of  bankruptcy  from  that  of  a  creditor 
whose  assent  is  required  at  the  time  of 
the  registration  of  a  trust  deed.  The 
act  of  bankruptcy  in  the  one  case,  the 
registration  of  the  deed  in  the  other,  is 
the  hinge  of  the  proceeding.  Now  it 
is  admitted  that  the  amount  of  bills 
(£1687)  outstanding  at  the  time  of  the 
act  of  bankruptcy  is  sufficient  to  extin- 
guish the  petitioning  creditor's  debt, 
unless  the  contingent  liability  of  Cyrus, 
as  drawer  at  that  period,  coupled  with 
the  fact  that  the  bills  were  subse- 
quently taken  up  by  him,  be  sufficient 
to  support  the  petitioning  creditor's 
debt  I  am  of  opinion,  on  the  general 
principles  of  the  law  of  bankruptcy,  as 
well  as  on  the  authority  of  the  cases  to 
which  I  have  referred,  that  the  debt  of 


the  jjetitioning  creditor  cannot  be  sup- 
ported, inasmuch  as  the  holders  of  the 
bills  for  value  were  the  persons  entitled 
to  sue  Broadridge  at  the  date  of  the 
act  of  bankruptcy,  and  the  relative 
rights  of  the  parties  upon  this  adjudi- 
cation have  not  been  altered  by  any 
subsequent  occurrences.  The  adjudi- 
cation must  therefore  be  annulled.  I 
have  the  less  reluctance  in  arriving  at 
this  conclusion  when  I  consider  the 
involved  state  of  the  current  account 
between  the  parties  on  which  the  debt 
is  founded,  for  the  Lords  Justices  in 
Potea  Ocue  (31  L.  J.  (Bkcy.)  34),  and 
in  ScoU  RuMelVa  due  (31 L.  J.  (Bkcy.) 
37),  have  stated  as  a  general  rule 
'*  that  it  is  an  objectionable,  or  at  least 
an  inconvenient,  mode  of  proceeding, 
and  one  not  deserving  of  encourage- 
ment, to  found  a  petition  for  adjudica- 
tion upon  a  disputed  balance  of  a  com- 
plicated diversity  of  cross  demands  and 
unsettled  accounts." 

(1)  3rd  Ed.  p.  47. 

(2)  8rd  Ed.  p.  127. 

(3)  8rd  Ed.  p.  182. 

(4)  Page  190. 
(6)  1  Atk.  73. 

(6)  2  Wils.  136. 

(7)  7  T.  R.  498. 

(8)  Cooke,  Bkcy.  Law,  pp.  20-32. 

(9)  Hont.  &  Bl.  412. 

(10)  2  M.  D.  &  D.  604 ;  Ibid.  723. 

(11)  Law  Rep.  3  Gh.  232. 
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Sir  G.  M.  Giffard,  L.J. : —  L.  j.  G. 

The  authorities,  from  Lord  Hardwicke  downwards,  are  all  one        ^^^^ 


way,  and  establish  that  the  transfer  after  an  act  of  bankruptcy    ^^  p^*^ 

Cyrus 

but  before  fiat  of  a  debt  which  was  due  before  the  act  of  bank-        , 

In  re 

ruptcy,  makes  the  transferee  a  good  petitioning  creditor.  The  Broadbidoe. 
cases  relied  on  by  the  learned  Commissioner  are  not  in  conflict 
with  the  earlier  authorities.  In  Ex  parte  Batten  (1)  the  creditor 
was  not  entitled  to  the  debt  at  the  date  of  the  fiat.  There  was 
not  in  Ea^  parte  Magnus  (2)  any  decision  that  the  debt  was  bad ; 
and  it  appears  from  Ex  parte  Magnus  (3)  ^that  the  Court  in« 
clined  to  the  view  that  the  petitioning  creditor's  debt  was  good, 
and  all  that  was  done  was  to  substitute  a  new  petitioning  creditor's 
debt  that  the  matter  might  be  free  from  doubt.  In  Ex  paiie 
Petrie  (4)  bills  were  outstanding  at  the  date  of  registration 
of  a  creditors'  deed,  and  it  was  held  that  the  holders  of  them  at 
that  time,  which  answers  to  the  time  of  adjudication,  were  the 
persons  to  assent  to  the  deed.  Mr.  Hemming  forcibly  put  what 
amounts  almost  to  a  redudio  ad  ahsurdwn — that  if  the  Commis- 
sioner's view  of  the  [law  be  correct  no  adjudication  can  ever  be 
obtained  on  bills  which  have  been  indorsed  after  an  act  of  bank- 
ruptcy,  for  the  Commissioner  has  decided  that  the  indorsee  cannot 
petition,  and  the  indorser,  who  is  no  longer  a  creditor,  certainly 
cannot.  The  learned  Commissioner  has  entirely  mistaken  the 
law,  and  I  should  be  sorry  to  have  it  supposed  that  there  was  any 
doubt  upon  the  point. 

Solicitors :  Messrs.  UnderhiU  &  Field,  agents  for  T,  Etty,  Liver- 
pool;  Forrest,  Liverpool. 

(1)  Mont.  &  BL  412.  (3)  2  M.  D.  &  D.  723. 

(2)  2  M.  D.  &  D.  604.  (4)  Law^Ecp.  3  Ch.  232. 
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L.  J.  G.  BAILEY  V.  HOBSON. 

18C9 

«-v^  Partition  Suit — Decree  for  Sale — Injury  to  Property  by  Tenant  in  Common — 

^^  ^*  Selling  Hay  and  Tumijps  off  the  Land — Injunction. 

After  a  decree  has  been  made  in  a  partition  suit,  the  Court  has  jurisdic- 
tion to  grant  aniujunction  to  restrain  a  Defendant  from  destroying  or  wasting 
the  property. 

But  where,  after  a  decree  for  sale  in  a  partition  suit,  a  Defendant  who  was 
in  the  occupation  of  the  property,  but  bound  by  no  contract  of  tenancy,  pro- 
posed to  sell  the  hay  and  turuips  from  off  the  land,  contrary  to  the  custom 
of  the  country  as  between  landlord  and  tenant : — 

Held  (reversing  the  decision  of  Stuart,  V.C.),  that  this  was  not  such  a 
destruction  of  the  property  as  the  Court  would  restrain,  and  a  motion  for  an 
injunction  was  refused. 

1  HE  Plaintiff,  William  Bailey^  was  seised  in  fee  simple  of  four- 
sixths  of  a  freehold  farm  and  lands  at  Ainderhy-Steeple,  in  the 
county  of  YorTc^  as  tenant  in  common  with  the  Defendant  Eliza 
SohsoUj  who  had  one-sixth,  and  the  Defendant  L.  L.  SedywicJc, 
who  had  one-sixth  of  the  same  hereditaments. 

The  Defendant  Sedgwick  had  been  in  possession  of  the  farm 
since  August,  1867,  and  he  held  it  without  the  consent  of  the 
Plaintiff,  and  under  no  lease  or  agreement  for  a  lease  from  the 
owners  of  the  other  undivided  shares.  He  had  paid  no  rent  for 
it  to  either  of  his  co-tenants,  but  paid  his  share  of  the  interest  due 
to  the  Plaintiff  on  a  mortgage  which  he  had  on  the  property. 

The  Plaintiff  filed  a  bill  against  the  other  co-tenants  praying 
for  a  sale  or  partition,  and  a  decree  for  a  sale  was  made  on  the 
29th  of  July,  1869. 

In  November,  1869,  Sedgwick  issued  advertisements  that  the 
whole  of  the  hay  and  turnips  of  that  year's  growth  on  the  farm 
would  be  sold  by  auction  on  the  18th  of  November,  the  hay  and 
turnips  to  be  taken  off  the  land.  The  Plaintiff  accordingly  moved 
for  an  injunction  to  restrain  Sedgwick  from  removing  or  permitting 
to  be  removed  any  of  the  hay  or  turnips  grown  on  the  land ;  and 
filed  affidavits  proving  that  such  a  course  was  contrary  to  the 
custom  of  the  country,  as  well  as  injurious  to  the  land. 

The  Vice-Chancellor  Stuart  granted  the  injunction,  being  of 


V. 

HoBsoy. 
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opinion  that  the  act  done  was  an  interference  with  the  process  of     L.  J.  G. 
the  Court,  and  the  Defendant  now  appealed  from  that  order.  1869 

Mr.  Pheary  for  the  Appellant :—  ^^^^ 

The  Yice-Chancellor  had  no  jurisdiction  to  make  such  an  order 
in  this  suit  This  is  a  suit  for  partition  or  sale,  and  the  Plaintiff 
can  get  no  other  relief  than  wliat  is  incident  to  the  suit.  If  the 
Defendant  had  interfered  with  the  sale,  no  doubt  the  Court  might 
have  restrained  him.  But  he  has  done  nothing  of  the  kind ;  he 
is  simply  exercising  his  rights  as  a  tenant  in  common. 

But  whatever  the  form  of  the  suit  had  been,  the  Plaintiff  would 
have  had  no  right  to  an  injunction  in  this  case.  The  custom  set 
up  is  a  custom  between  landlord  and  tenant,  but  there  is  no  such 
relation  between  the  Plaintiff  and  Defendant.  There  was  no  ex- 
press contract  of  tenancy,  and  the  occupation  of  one  tenant  in 
common  does  not  establish  that  relation  between  him  and  the 
others :  M^Mahon  y.  BurcheU  (1) ;  Henderson  y.  Ecuon  (2).  Nor 
is  the  conduct  of  the  Defendant  in  the  nature  of  a  tort,  for  he  is 
only  taking  the  profits  of  the  land  to  which  he  is  entitled :  Jacobs 
y.  Seward  (3). 

Mr.  Dickinson,  Q.C.,  and  Mr.  O.  Williamson,  for  the  Plain- 
tiff:— 

There  is  jurisdiction  in  the  Court  to  grant  an  injunction  after 
decree  in  a  partition  suit  if  the  Defendant  is  destroying  or  wasting 
the  property :  Wright  y.  Athyns  (4).  We  admit  that  there  was  no 
relation  of  landlord  and  tenant  in  this  case,  but  the  evidence  of 
custom  is  good  as  shewing  that  the  conduct  of  the  Defendant  is 
injurious  to  the  land ;  it  is,  in  fact,  a  partial  destruction  of  the 
property.  It  is  similar  to  the  cutting  of  timber:  Arihwr  v. 
LanJb  (5) ;  Tioort  v.  Twort  (6) ;  Qoodman  v.  Kine  (7) ;  Martin  y. 
KncuOys  (8).  Jacobs  y.  8evoard  is  in  our  favour,  for  in  that  case 
the  tenant  took  the  profits  in  the  ordinary  course;  and  it  was 
conceded  that  if  he  had  destroyed  or  injured  the  property  it  would 
have  been  a  trespass. 

(1)  2  Ph.  127.  (5)  2  Dr.  &  Sm.  428. 

(2)  17  Q.  B.  701 ;  S.  C.  2  Ph.  808.  (6)  16  Ves.  128. 

(3)  Law  Bep.  4  C.  P.  328.  (7)  8  Beav.  379. 

(4)  1  V.  &  B.  313.  (8)  8  T.  B.  145. 
Vol.  V.                                    P  1 
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L.  J.  G.     Sib  G.  M.  Giffabd,  L. J, : — 
1869  I  am  clearly  of  opinion  that  no  proper  case  has  been  made  for 


Baiubt  an  injunction.  If  there  had  been  any  destmction  of  the  property, 
HoBBQir.  or  anything  amounting  to  waste,  I  should  haye  come  to  a  different 
conclusion.  But  the  complaint  in  this  case  rests  on  no  such 
ground.  All  that  is  alleged  is,  that  as  between  landlord  and 
tenant,  this  is  a  violation  of  the  custom  of  the  country.  That  only 
amounts  to  this,  that  the  land  would  be  in  a  better  state  if  the 
hay  and  turnips  were  left  on  it.  But  as  it  was  admitted  that  there 
was  no  tenancy,  the  selling  of  the  hay  and  turnips  was  what  the 
Defendant  had  a  perfect  right  to  do,  and  is  no  tort.  The  order 
of  the  Yice-Chancellor  must  be  reversed,  and  the  Defendant  must 
have  his  costs  in  the  Court  below. 

Solicitors  for  the  Plaintiff:  Messrs.  WiOiaimany  HtU,  &  Co.i 
agents  for  Messrs.  Fowls  &  Fawle^  Northallerton. 

Solicitors  for  the  Defendant :  Mr.  (7.  Walker,  agent  for  Mr.  W. 
Bdbineonf  Biehmondf  Yorhhire. 


L.  J.  G.  In  re  BKOOKMAN'S  TRUST, 

^2J2,  ^*^  ***  pursuance  of  Marriage  Ariides — Covenant — Lapie. 

Nan  20  * 

j)^^  3  4^  A  father,  on  the  marriage  of  his  daughter,  ooyenanted  that  if  she  should 

— —  survive  him,  or  leave  any  child,  children,  or  issue,  he  would  by  will  give  and 

devise,  or  otherwise  eflfectually  settle  and  assure  to  trustees,  a  share  equal 
with  his  other  children  of  the  property  he  should  have  at  his  death  te  the 
uses  therein  mentioned,  being  uses  for  the  benefit  of  the  husband  and  wife  and 
the  children  of  the  marriage,  with  a  clause  of  survivorship  and  accruer  in  the 
event  of  children  dying  under  twenty-one  and  without  issue.  Some  years 
afterwards  the  father  made  a  will  giving  property  to  trustees  upon  the  trusts 
therein  declared,  the  limitations  being  in  substance  the  same  as  those  set  out 
in  the  articles.  The  children  of  the  marriage  all  died  without  issue  in  the 
lifetime  of  the  covenantor,  one  of  them  only  having  attained  twenty-one. 
The  wife  survived  her  father  :^- 

Hdd  (reversing  the  decision  of  JfoZtfW,  V.G.),  that  the  representatives  of 
the  child  who  attained  twenty-one  were  not  entitled  to  anything,  for  that  the 
covenantor  was  at  liberty  to  make  a  settlement  either  by  deed  or  will,  and 
that  he  was  not  bound  by  the  covenant  so  to  frame  his  will  as  to  guard  the 
child's  interest  from  lapse. 


This 


was  an  appeal  from  a  decision  of  Vice-Chancellor  Malim. 
By  articles  under  seal,  dated  the  Uth  of  April,  1823,  jnade  in 


&  i 
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contemplation  of  the  marriage  of  Elizabeth  Ann  Brooknian  with  L.J.  G. 
R  W.  VioleU^  reciting  that  "a  marriage  hath  been  agreed  upon  1869 
and  is  intended  shortly  to  be  solemnized  by  and  between  the  said  j„  ^ 
E.  W.  VicHdt  and  E  A.  Broohman,  with  the  consent  and  approba-  ^^*^^'  "* 
tion  of  her  father,  the  said  T.  Broohman,  testified  by  his  being  a  — - 
party  to  and  executing  these  presents,  and  in  consideration  thereof 
the  said  T.  Broohman  hath  agreed  to  make  the  provision  herein- 
after mentioned  for  the  said  E.  W.  Violett  and  E  A.  Broohman 
and  the  issue  of  their  marriage,  and  to  enter  into  the  covenant 
hereinafter  contained,"  Mr.  Broohman  first  covenanted  with  trus- 
tees that  if  the  marriage  should  take  effect  he  would  pay  to  Mr. 
and  Mrs.  Violett  during  their  joint  lives,  and  to  the  survivor  of 
them  during  the  life  of  such  survivor,  if  he,  the  covenantor,  should 
so  long  live,  the  yearly  sum  of  £30 ;  and,  further,  that  if  the  mar- 
riage should  be  solemnized,  and  Mrs.  Violett  '^  should  survive  the 
said  T.  Broohman,  or  dying,  leave  any  child  or  children,  or  issue  of 
child  or  children,  he,  the  said  T.  Broohman,  would,  by  his  last  will 
and  testament,  duly  executed  by  him,  and  valid  and  effectual  in 
the  law,  give  and  devise,  or  otherwise  well  and  effectually  settle 
and  assure  to  proper  trustees  to  be  named  by  him,"  a  child's  share, 
or  equal  part  with  his  other  children,  of  all  the  real  and  personal 
estates  which  he  should  die  seised  or  possessed  of,  to  the  use  of 
K  W.  Vioiett  for  life,  subject  to  a  proviso  determining  his  interest 
on  his  bankruptcy  or  insolvency,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  with  remainder  to  Mrs.  Violett  for 
life,  with  remainder  to  trustees  to  preserve  contingent  remainders, 
"  with  remainder  to  the  child  or  children  of  the  said  intended  mar- 
riage, or  any  one  or  more,  or  all  and  every  of  them,  for  such  estates" 
as  the  husband  and  wife  should  "  at  any  time  or  times  and  from  time 
to  time  during  their  joint  lives,"  by  deed  or  writing,  jointly  ap- 
point, and  in  default  of  joint  appointment  as  the  survivor  of 
the  husband  and  wife  should  by  deed  or  will  appoint,  and  in 
default  of  appointment  *'  to  the  use  of  all  and  every  the  child 
or  children  of  the  said  intended  marriage,  equally  to  be  divided 
between  or  among  them,  if  more  than  one,  share  and  share  alike 
as  tenants  in  common,  and  their  several  and  respective  heirs  and 
assigns,  for  ever,"  with  a  clause  of  survivorship  and  accruer  in 
the  eyent  of  any  dying  under  twenty-one  vdthout  issue ;  and  if 
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L.  J.  G.  there  should  be  but  one  such  child,  and  such  one  child  should 
1SC9  live  to  attain  the  age  of  twenty-one  years,  or,  if  dying  under  such 
In  re  ^^  should  leave  lawful  issue,  then  to  the  use  of  such  only  remain- 
^*Tru8t  ^*  ing  or  only  child,  his  or  her  heirs  and  assigns :  And  in  case  there 
^— *  should  be  no  child  of  the  marriage,  or  all  should  die  under  the  age 
of  twenty-one  years  without  leaving  issue,  ''then  to  the  use  of  the 
heirs  and  administrators  (according  to  the  tenure  or  qucdity  of  the 
same  property)  of  the  said  E,  A,  Brookman  as  if  she  had  died  sole 
and  unmarried."  There  was  a  proviso  that  if  Mrs.  VioleU  should 
die  in  her  father's  lifetime  without  issue  surviving  her  at  the  time  of 
her  decease,  ^'  then  the  covenant  hereinbefore  mentioned  as  to  a 
child's  share  or  part  shall  cease,  it  being  understood  and  agreed 
that  the  said  E.  W.  Violett  shall  have  no  claim  or  title  to  such 
child's  part  or  share."  There  was  a  covenant  to  settle  after-acquired 
property  of  the  wife  ''  upon  the  same  trusts  and  in  like  manner  as 
is  hereinbefore  expressed  and  declared  of  and  concerning  the  estate 
and  property  so  as  aforesaid  settled  by  the  said  T.  Brookman^  or  as 
near  thereto  as  the  deaths  of  parties,  or  other  intervening  circum- 
stances, will  admit  or  allow."  It  was  further  agreed  that  '^  the  last 
will  and  testament  of  the  said  T.  Brookman^  and  the  settlement  to 
be  made  as  aforesaid,  shall  be  penned  in  the  most  full,  clear,  ex- 
plicit, and  liberal  manner,  to  effect  the  intention  of  the  parties 
thereto,  and  with  all  usual,  fit,  customary,  and  proper  limitations, 
trusts,  clauses,  powers,  and  provisions,  for  or  to  that  end." 

T.  Brookman^  by  his  will,  dated  the  23rd  of  January,  1840,  after 
reciting  the  marriage  articles,  and  his  desire  to  specifically  perform 
his  covenant  according  to  the  true  intent  and  meaning  of  the 
articles,  devised  and  bequeathed  certain  freehold  and  leasehold 
estates  and  sums  of  money,  and  one-fourth  of  his  residuary  personal 
estate  (he  having  four  children),  to  trustees ;  as  to  the  freeholds,  to 
the  use  of  Mr.  Violett  until  he  should  die  or  become  bankrupt  or 
insolvent,  and  after  his  bankruptcy  or  insolvency,  in  trust  for  the 
separate  use  of  Mrs.  Violett  during  the  joint  lives  of  herself  and 
Mr.  Violett,  and  after  his  death,  to  the  use  of  Mrs.  Violett  for  life, 
with  remainder  to  the  use  of  the  children  of  Mr.  and  Mrs.  Violett, 
as  they  or  the  survivor  should  appoint,  and  in  default  of  appoint- 
ment, to  the  use  of  all  and  every  their  children  and  child  as  tenants 
in  common,  with  benefit  of  survivorship  in  the  event  of  any  child 
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dying  under  twenty-one  without  leaving  issue,  and  in  case  every     L.  J.  a 
child  should  die  under  twenty-one  without  leaving  issue,  then  to       1869 
the  use  of  the  heirs  and  assigns  of  Mrs.  Violeti^  as  if  she  had  con-       j„  ,^ 
tinued  sole  and  unmarried,  with  remainder  to  the  testator's  right  ^tbwp^' 

heirs  in  case  Mrs.  Viohtt  should  die  in  his  lifetime,  and  without       

leaving  any  issue  surviving  her ;  and  as  to  the  leaseholds,  upon  cor- 
responding trusts ;  and  as  to  the  moneys  and  share  of  personal 
estate,  upon  trust  to  invest  and  pay  the  income  unto  or  for  the 
benefit  of  such  person  or  persons  as  the  rents  of  the  freehold  and 
leasehold  premises  should  from  time  to  time  be  payable  to  under  the 
trusts  declared  in  the  will,  *'  and  in  case,  by  reason  of  the  fiulure 
of  issue  of  Mrs.  Violetl,  there  should  be  no  person  or  persons  who, 
under  the  limitations  thereinbefore  in  that  behalf  contained,  should 
acquire  a  vested  interest  in  the  said  leasehold  premises,  stocks, 
funds,  and  securities,  then  he  directed  that  the  trustees  should 
stand  possessed  of  the  said  leasehold  premises,  stocks,  funds,  and 
securities  in  trust  for  the  person  or  persons  who,  at  the  time  of  such 
&ilure  of  issue  as  aforesaid  of  Mrs.  Violett,  would,  by  or  under  the 
Stcdute  of  Distributions,  be  entitled  thereto,  and  to  be  divided 
among  them  in  the  shares  in  which  the  same  would  be  divisible 
under  the  said  statute." 

Thomas  Broohman  died  in  1849.  All  the  children  of  the  mar* 
riage  died  in  his  lifetime  without  issue,  and  one  only,  William 
Violett,  lived  to  attain  twenty-one.  Mr.  Violett  became  an  insol- 
vent in  1850.  In  1856  Mrs.  Violett,  by  deed  duly  acknowledged, 
made  a  settlement  of  her  interest  in  the  real  and  leasehold  estates 
comprised  in  the  above  devise,  giving  herself  a  power  of  appoint- 
ment by  deed  or  wilL  She  died  in  1868,  having  exercised  her 
power  of  appointment  by  will  in  favour  of  Q.  Smith,  the  then 
trustee  of  the  will  of  Thomas  Broohman. 

On  her  death  Qeorge  Smith  transferred  into  Court,  under  the 
Trustee  Bdief  Ad,  a  sum  of  consols  representing  the  fourth  part  of 
the  residue  of  T.  Brookman's  personal  estate  and  the  sums  of 
money  bequeathed  by  the  will,   i 

The  next  of  kin  of  Mrs.  Violett  presented  a  Petition  for  transfer 
of  the  fund  to  them.  The  assignee  in  insolvency  of  Mr.  Violett 
contended  that  the  fund  belonged  to  him  on  the  ground  that 
William  Violdt  took  an  indefeasibly  vested  interest  which  passed 
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li.  J.  O.      to  his  father.    Oeorge  Smith  made  a  daim  on  the  ground  that  the 

ifiG9        sums  of  money  bequeathed  by  the  will  were  under  circumstances 

j„  ^       which,  as  the  Court  did  not  decide  the  point,  need  not  be  men- 

^"TMrffrf '  *io^6^>  to  ^  treated  as  real  estate,  and  so  became  subject  to  Mrs. 

—       VioldPs  power  of  appointment. 

Yice-Chancellor  Mciins  decided  in  favour  of  Mr.  VioldCs  assignee, 
holding  that  WUHam  Violett  acquired  a  vested  interest  in  the  fund 
under  the  articles,  which  made  it  unnecessary  to  enter  upon  the 
question  as  to  Mrs.  VioleWs  power  of  appointment  (1).    The  next 

f  (1)  1869.  June  5.  Sib  B.  Malinb,      testator  instead  of  in  his  lifetime.  There 


y.C,  after  stating  the  facts,  con- 
tinued : — 

The  sole  question  is,  what  was  the 
interest  of  the  only  son  of  the  marriage 
who  attained  twenty-one.  If  it  is  a 
right  depending  on  the  articles,  then  he 
took  an  ahsolute  vested  interest  at  the 
age  of  twenty-one;  if  his  interest  de- 
pended on  the  will,  then  as  he  died  in 
the  lifetime  of  the  testator,  either  there 
is  a  total  intestacy,  or  it  went  over 
under  the  gift  over  contained  in  the 
will.  Upon  the  view  I  take  of  the  case 
it  is  perfectly  unnecessary  to  enter  into 
the  question  of  what  the  operation  of 
the  will  is.  I  am  of  opinion  that  the 
rights  of  these  parties  do  not  depend 
on  the  will,  but  on  the  marriage 
articles. 

Now  it  has  been  argued,  and  in 
support  of  this  argument  the  case  of 
Jones  V.  ffow  (7  Hare,  267)  was  relied 
upon,  that  inasmuch  as  by  these  mar- 
riage articles  the  contract  was  to  provide 
by  will  for  the  husband  and  wife  and 
the  issue  of  the  marriage,  no  person  can 
take  anything  by  virtue  of  these  articles 
who  did  not  survive  the  testator,  be- 
cause no  person  can  take  under  a  will 
unless  it  be  persons  in  existence  at  the 
time  of  the  death  of  the  testator,  with 
the  single  exception  that  is  made  by 
the  33rd  section  of  the  WilU  Act,  which 
in  case  of  the  death  of  the  children  of 
the  testator  carries  over  the  property  as 
if  they  had  died  immediately  after  the 


is  no  doubt  that  if  it  is  a  contract  to 
make  a  will  in  favour  of  particular  ob- 
jects, those  ^objects  not  existing  at  the 
death  of  the  testator,  the  contract  falls 
to  the  ground,  and  has  no  operation.  In 
the  case  of  Jones  v.  How  the  testator,  by 
a  settlement  on  the  marriage  of  his 
daughter,  covenanted  that  he  would 
leave  to  his  daughter  absolutely,  not  to 
her  and  her  children,  an  equal  share  of 
his  estate  with  his  other  children*  The 
daughter  died  in  his  lifetime;  by  his 
will,  therefore,  of  course  she  was  in- 
capable of  taking  anything.  If  the 
testator  had  made  a  will,  and  the  Wills 
Act  had  not  been  in  operation,  there 
would  have  been  simply  an  intestacy. 
This  case  coming  on  for  argument  be* 
fore  Sir  James  Wigram,  instead  of  de- 
ciding the  question  himself,  he  adopted 
that  course,  which  was  a  great  mis- 
fortune to  the  suitors  of  this  Court  at 
that  time,  that  is,  he  sent  a  case  for 
the  opinion  of  the  Court  of  Common 
Pleas,  and  the  question  submitted  was, 
whether  in  the  events  that  had  happened 
there  was  any  subsisting  contract  on 
on  the  part  of  the  testator,  and  the 
answer  of  the  Court  of  Law  was,  that 
there  was  no  breach  of  contract.  On 
the  cause  coming  on  again  before  Sir 
James  Wigram  he  confirmed  the  certi- 
ficate. [His  Honour  read  the  judgment 
in  Jones  v.  Eow^  and  continued: — ] 
Now  what  ought  to  have  been  the 
decision  there  ?    There  was  a  contract 
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of  kin  and  Qeorge  Smith  appealed,  but  the  argument  was  confined     L.  J.  G. 
to  the  question  whether  the  assignee  was  entitled.  iseo 


by  a  man  for  valuable  consideration 
that  he  would  by  his  will  leave  to  his 
daughter  an  equal  provision  with  his 
other  children;  if  he  had  performed 
that  covenant^  whioh  he  ought  to  have 
been  compelled  to  do,  or  his  estate  to 
bear  the  consequence^  what  would  have 
been  the  result?  There  would  have 
been  found  in  that  will  a  bequest  to  the 
daughter  of  a  fourth  part  of  his  pro- 
perty. If  she  had  left  children,  the 
83rd  section  of  the  Wills  Act  would 
have  made  the  bequest  to  the  daughter 
to  take  effect,  and  the  consequence 
would  have  been,  that  if  the  husband 
had  survived  the  testator  he  would 
have  taken  it  and  have  provided  for  his 
family^  and  if  he  had  died  in  the  life- 
time of  the  testator,  her  children,  as 
next  of  kin,  would  have  taken,  and  the 
object  of  the  covenant,  which  was  to 
make  a  provision  for  her  family,  would 
have  been  secured,  or  if  the  father  had 
died  intestate  and  the  daughter  had 
led  children,  the  children  would  have 
taken  her  share;  but  by  this  narrow 
ooDBtruction  put  upon  it  by  Sir  James 
Wigram  the  whole  object  was  defeated. 
If  I  had  that  very  case  now  to  decide^ 
I  should  decide  it  in  direct  opposition 
to  that  decision,  and  I  should  hold  the 
covenant  must  be  performed.  And  yet 
I  am  asked  to  extend  that  case,  from 
which  I  entirely  dissent,  to  a  cose  to 
which  it  baa  no  application. 

Now  what  is  the  object  of  this  cove- 
nant? The  daughter  being  about  to 
marry,  the  father  does  not  think  fit  to 
name  any  particular  sum;  whatever 
his  drcnmstanoes  were  at  that  time,  he 
did  not  know  what  they  would  be  at 
the  time  of  his  death.  If,  instead  of 
enterii^  into  a  covenant  that  he  would 
leave  to  hia  daifghter  an  equal  share 


with  his  other  children,  he  had  cove- 
nanted that  his  executors  should  after 
his  death  pay  £10,000,  and  that  that 
£10,000  should  be  settled  on  the  husband 
for  life,  the  wife  for  life,  and  then  to  the 
children  attaining  twenty-one  years, 
nobody  in  that  case  would  say  that  a 
child  who  died  in  the  testator's  lifetime 
was  not  an  object  of  the  settlement; 
the  moment  the  son  attained  twenty- 
one  he  would  have  had  a  vested  interest 
in  that  £10,000,  which  he  could  have 
made  the  subject  of  sale  or  settlement, 
or  any  arrangement  he  thought  fit. 
Here  the  testator  did  not  think  fit  to 
bind  himself  to  any  particular  sum; 
instead  of  that  he  says,  ''Ton  shall 
have  the  same  as  my  other  children 
have ;  but  if  neither  you  nor  any  of 
your  children  are  living  at  the  time  of 
my  death,  then  it  is  unnecessary  to 
make  a  provision  for  them.**  What 
has  he  contracted  to  do?  That  if  sbo 
survives  him,  as  she  did,  he  will  leave, 
not  to  her  or  her  children,  not  to  persons 
incapable  of  taking,  but  he  will  leave 
to  proper  trustees,  to  be  named  by  him, 
an  equal  share  with  his  other  children ; 
and  how  is  it  to  be  dealt  with  ?  It  is 
to  be  held  on  trust  to  pay  the  interest 
to  the  husband  till  he  became  bank- 
rupt or  insolvent,  which  he  did,  to  the 
daughter  for  her  life,  with  remainder  to 
the  child  or  children  as  they  shall 
appoint,  and  in  default  of  appointment 
to  all  the  children,  with  a  proviso  that 
if  any  die  under  twenty-one  his  share 
shall  go  over  to  those  who  attain  twenty- 
one,  and  if  they  aU  die  under  twenty- 
one  it  is  to  go  over  to  the  next  of  kin 
of  the  daughter.  William,  the  only 
one  who  attained  twenty-one,  died  in 
the  lifetime  of  the  testator,  but  he  died 
after  that  period  which,  by  the  settle- 
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Mr.  Sardy^  Q.C.,  and  Mr.  Everitt,  for  the  next  of  kin : — 

This  is  not  a  soit  to  enforce  the  covenant.    The  fund  is  held  on 

In  n       the  trusts  of  the  will,  and  the  Court  cannot  go  behind  the  will.    If 
Bbooxmak'i 
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ment,  is  made  the  period  of  the  final 
aad  ahflolute  yesting  of  his  interest 
nnder  the  settlement.  The  ohject  being 
to  provide  for  the  daughter  and  her 
issue  under  this  settlement,  what  sort 
of  justice  would  it  he  to  put  this  narrow 
construction  upon  it,  that  (he  having 
contracted  that  one-fourth  part  of  his 
property  shall  go  by  his  will  or  other- 
wise to  trostees,  and  that  the  trustees 
are  to  hold  it  on  tmst  for  his  daughter 
for  life,  with  remainder  to  the  children 
who  attain  twenty-one),  because  the 
son  after  attaining  twenty-one  happened 
to  die  in  the  lifetime  of  the  settlor, 
therefore  he  is  not  to  be  an  object  of 
this  settlement  for  no  other  reason  than 
this — that  the  amount  of  the  provision 
is  to  remain  in  uncertainty  until  yon 
ascertain  the  extent  of  the  testator^s 
property  at  his  death,  it  being  perfectly 
clear  upon  the  authorities  that  the  cove- 
nant  only  bound  the  property  at  the 
time  of  his  death,  leaving  him  the  free 
power  of  alienating  all  bis  property  up 
to  that  time. 

The  only  case  relied  on  in  support  of 
the  argument  is  that  case  of  Jones  t. 
Bow;  Barktvorthr,  Toung  (4 Drew.  1\ 
cannot  be  characterised  as  amounting 
to  any  decision  at  all  on  this  point ; 
but  so  far  as  it  goes  it  is  an  intimation 
of  the  opinion  of  Sir  Eichard  KinderS' 
ley  that  a  provision  of  this  kind  to 
make  a  settlement  by  will  does  not 
come  to  an  end  by  the  death  of  the 
children.  Upon  these  grounds  I  am 
of  opinion  that  the  rights  of  the  parties 
here  do  not  depend  on  the  will  of  the 
testator.  If  I  were  to  hold  that  they 
did  I  should  be  conceding  to  him  the 
power  of  putting  his  own  constructi<Hi 
on    the    language  of   these  marringo 


articles.  I  am  quite  sure  he  intended 
by  his  will  to  fulfil  his  obligation,  and 
he  has  misconceived  his  duty  by  going 
beyond  that  which  the  settlement 
authorized  him  to  do.  Subject  only  to 
the  clause  of  cesser,  which  I  will  deal 
with  presently,  the  contract  became 
absolute,  and  the  property  vested  under 
the  articles  in  the  son  WUliam  imme- 
diately on  his  attaining  twenty-one. 
The  consequence  is,  that  from  him  it 
will  go  in  the  usual  course  of  law  to 
his  father  as  his  administrator. 

But  then  there  is  the  clause  which 
Mr.  Hardy  has  very  much  relied  upon, 
which  is  this :  at  the  end  of  the  settle- 
ment there  is  a  proviso  that  in  case 
Elizaheth  Brookman  shall  die  in  the 
lifetime  of  Thomas  Brookman  without 
issue  surviving  her  at  the  time  €i  her 
decease,  then  the  covenant  as  to  a 
child*s  share  shall  cease,  it  being  under- 
stood and  agreed  that  the  said  E.  TT. 
VidUtt  shall  have  no  claim  or  title  to 
such  child's  part  or  share.  The  answer 
to  that  is,  that  it  has  no  operation, 
because  the  event  did  not  occur.  I 
cannot  hold  that  the  father  can  be 
excluded  from  taking  by  devolution 
that  which  was  the  absolute  property 
of  the  child  when  he  attained  his 
majority. 

There  is  one  other  clause  which  goes 
far  to  support  the  view  I  take  in  this 
case,  which  is  the  provision  that  what- 
ever property  the  wife  shall  acquire 
during  coverture  shall  be  settled  upon 
the  trusts  thereinbefore  expressed  and 
declared  of  and  concerning  the  said 
estates  and  property  so  as  aforesaid 
settled  by  the  said  Thomas  Brookman, 
If  I  were  to  accede  to  Mr.  Bardy^s 
argument,  tlie  coiisequence  would  be, 
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it  could,  the  result  would  be  the  same.    The  covenantor  was  not     L.  J.  G. 
bound  to  settle  by  deed ;  he  could  elect  to  settle  by  will.    The        1869 
covenant  prescribes  the  form   of  will,  and  he  has    followed  it-       in  re 
The   Court  caiMiot  import  an  agreement  to  make  a  will  with  ^^^!^^^^ 

elaborate  provisions  against  lapse.     [Needham  v.  Kirikman  (1);        

Needham  v.  SmUh  (2) ;  Janes  v.  How  (3) ;  Eyre  v.  Murwve  (4) ; 
BarkwoHh  v.  Tounff  (5) ;  M'Ghie  v.  MGhie  (6) ;  Walsh  v.  Wal- 
linger  (7) ;  and  Lauffhieirs  Case  (8),  were  referred  ta] 

Sir  RoundeU  Palmer,  Q.C.,  and  Mr.  Speed,  for  George  Smith, 
referred  to  Stanley  v.  Stanley  (9). 

Mr.  Olasse,  Q.C.,  and  Mr.  Ja^son  Smith,  for  the  assfgnee  of  Mr. 
VioleH  :— 

WiUiam  Yiolett  upon  attaining  twenty-one  took  a.  vested  interest 
under  the  marriage  articles  in  the  property  which  the  testator 
covenanted,  to.  settle.  The  rights  and  interests  are  ascertained  and 
declared  by  the  articles,  the  amount  of  the  property  to  be  settled 
alone  remained  uncertain.  The  covenanbwas  to  take  effect  if  Mrs. 
Violett  died  in  the  lifetime  of  the  testator  leaving,  issue,  whether 
such  issue  survived  the  testator  or  not.  The  covenant  was  either 
to  devise  by  will,  or  otherwise  settle  and  assure,  it  might  therefore 
have  been  performed  by  deed ;  and  it  could  not  have  been  intended 
that  the  interests  of  the  parties  should'  depend  on  whether  the 
settlement  was  made  by  deed  or  by  will.  Moreover,  the  devise  or 
settlement  was  not  to  be  made  to  Mrs.  Vioiett  and  her  children, 
but  to  trustees^to  the  uses  limited,  by  the  articles.  The  object  of 
the  articles,  namely,  to  make  a  provision  for  the  daughter,  her 


that   if   the  wife  acquired    propertj  ooustruotion  to  pat  upon  these  articles, 

during  coverture  this  contract  would  and  the  declaration  will  be  accordingly. 

have  come  to  an  end,  because  the  argu^  (1).  3  B.  &  A.  631. 

ment  is,  that  in  the  events  that  have  (2)  4  Russ.  318. 

happened  there  is  no  settlement  what-  (3)  7  Hare,  267. 

ever.    If  there-  is  no  settlement  of  the  (4)  3  E.  A  J.  305, 

father's  property,  there  can  be  no  settle-  (6)  4  Drew.  1. 

ment  of  the  wife's,  the  argument  being  (6)  2.Mai1d.  868. 

tliat  there  is  no  trust  now  ezistiug..  (7)  2  RufS.  &  My.  78. 

That  goes  far  to  corroborate  the  view  (8^  Go.  Rep.  iii.  41. 

I  have  taken.    Upon,  the  whole,  I  am  (9)  16  Yes.  491. 
clearly  of  opinion  that  it  is  the  proper 
V01.V. 
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L.  J.  G.      husband  and  children,  would  be  defeated  by  excluding  from  it  a 

18G9        child  who  attained  the  age  when  a  provision  is  necessary,  simply 

T^g       because  he  predeceased  the  settlor.    According  to  the  Petitioner's 

^^^^^*^  contention  no  child  who  predeceased  Thomas  Sroohman  could  take 

any  interest  in  the  after'acquired  property  of  Mra  VioleU  which 

was  to  be  settled  on  the  same  trusts.  In  Jone$  v.  Haw  (1)  Sir 
Jame$  Wigram  doubted  whether  the  covenantor  might  not  have 
made  a  will  so  as  to  preserve  to  his  daughter  the  benefit  of  the 
covenant  notwithstanding  her  death  in  his  lifetime ;  and  in  Bark- 
worth  V.  Tounff  (2),  upon  a  similar  covenant  to  that  in  Jones  v. 
How,  where  the  daughter  left  issue,  it  was  held  that  the  testator 
was  not  absolved  from  his  covenant. 

Sib  G.  M.  Giffakd,  L.J.  s — 

The  Court  ^cannot  alter  the  settlement  I  can  only  look  to  the 
terms  of  the  covenant,  and  I  cannot  import  anything  into  it  which 
I  do  not  £nd  to  be  fairly  dediicible  from  its  words.  First  of  all,  I 
do  not  think  that  the  matter  is  at  all  affected  by  the  recital  in  the 
settlement,  for  it  is  a  mere  recital  that  Mr.  Broohman  intended 
to  do  what  is  done  by  the  covenant,  whatever  the  construction  of 
tlie  covenant  may  be.  In  the  next  place^  I  do  not  think  that  the 
construction  of  the  covenant  is  affected  by  the  covenant  to  settle 
the  wife's  after-acquirod  property.  That  covenant  provides  that 
the  after-acquired  property  is  to  be  settled  upon  the  trusts  detailed 
in  the  provious  covenant,  but  that  is  apart  from  and  irrespective  of 
the  father's  will  Again,  I  do  not  think  that  the  proviso  as  to 
cesser  of  the  covenant  in  case  Mrs.  Violett  should  die  in  the  life- 
time  of  Thomas  Brookman,  without  issue  surviving  her  at  the  time 
of  her  decease,  controls  what  we  find  in  the  covenant. 

Then  when  we  come  to  the  covenant  itself,  first  of  all  the  sub- 
ject matter  with  which  we  have  to  deal  is  something  which  cannot 
be  ascertained  until  the  death  of  the  covenantor,  for  it  rolates  only 
to  the  property  he  is  seised  or  possessed  of  at  the  time  of  his  death. 
Then,  we  have  a  state  of  things  which  I  think  is  not  so  favourable 
to  the  contention  of  the  Appellants  as  the  state  of  things  was  in 
the  case  of  Jones  v.  How,  or  Needham  v.  Smith  (8),  for  this  is 

(1)  7  Hare,  267.      .  (2;  4  Drew,  1. 

(3)  4  Hu88.  318. 
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obviously  a  contingent  covenant,  and  there  were  certain  events  in      l.  j.  g. 
which,  though  there  might  be  children  who  might  have  issue,  yet       1869 
those  children,  or  those  issue,  could  not  by  possibility  take  any-       j^  ^^ 
thing,  because  if  there  was  a  child  who  died  before  the  daughter  Bbtokman's 

that  child  would  take  nothing,  and  even  if  the  child  died  leaving        

issue,  that  issue,  if  dying  before  the  daughter,  would  take  nothing 
unless  Mr&  Violdt  survived  her  father.  The  covenant  is  expressed 
to  be  contingent  upon  several  events,  and  is  an  alternative  cove- 
nant. Now,  I  take  the  rule  of  law  with  reference  to  a  covenant  of 
this  kind,  to  be  perfectly  plain  to  this  extent,  that  a  person  who 
enters  into  an  alternative  covenant  has  his  choice  between  the  alter- 
natives, so  that  here  the  covenantor  was  not  bound  to  do  more  than 
to  make  such  a  will  as  the  covenant  requires ;  he  was  not  bound 
to  make  any  provision  by  deed.  The  only  question,  then,  which  I 
have  to  consider  is,  was  or  was  not  the  settlor  bound,  in  the  events 
which  happened,  to  make  a  will  which  would  provide  against  lapse 
not  only  as  respects  children  living  at  the  date  of  the  will,  but  to 
make  a  will  which  would  go  the  whole  length  of  providing  for  a 
child  who  might  have  died  years  before  the  date  of  the  will  ?  I  con- 
fess I  can  see  nothing  in  the  covenant  which  has  that  effect.  It  is, 
no  doubt,  true  that  if  children  bad  survived  their  mother,  and  died 
in  the  testator's  lifetime  leaving  issue  who  survived  him,  then, 
according  to  the  covenant,  a  will  would  have  to  be  made ;  and  I  can 
conceive  that  if  that  state  of  things  had  occurred,  the  testator 
probably  would  have  been  bound  to  state  the  facts  in  his  will,  and 
to  say  my  daughter  has  died,  her  children  have  died,  those  children 
have  all  left  issue,  and  that  being  au  event  in  which  I  am  bound  to 
make  the  will,  I  make  the  will,  and  I  make  it  in  favour  of  the 
children.  Had  this  been  done,  I  should  feel  no  difficulty  in  saying 
that  he  did  not  intend  there  should  be  a  lapse,  but  that  the  issue 
should  take  as  through  children  dying  in  his  lifetime.  But  that 
does  not  shew  there  were  to  be  other  provisions  against  lapse,  tind 
the  words  are  as  plain  as  it  is  possible  for  words  to  be — ^if  the 
covenantor  8  daughter  survives  him,  or  if  she  dies  in  his  lifetime  and 
leaves  children  or  issue,  he  is  bound  to  make  a  will  in  a  given  way, 
but  nothing  mora  The  firet  thing  he  is  bound  to  do  is  to  devise  and 
bequeath  to  trustees.  I  cannot  gather  from  that  that  there  is  to  be 
any  provision  against  lapse.    The  interposition  of  trustees  has  no 
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L.  J.  G.     more  effect  in  fact  than  if  there  had  been  no  trustees  at  all,  the 

1869       trustees  being  merely  conduit  pipes  to  uses.    The  coyenant  is  really 

2,1  re       nothing  but  a  covenant  in  given  events  to  make  a  given  will  in  given 

^^U8T  ^''  terms,  and  the  terms  are  all  specified.    Nothing  caji  be  founded  upon 

the  declaration  contained  in  the  covenant  that  the  construction  is 

to  be  a  liberal  one.  That  will  not  authorize  the  Court  to  alter  the 
requisitions  of  the  covenant  as  to  the  terms  of  the  will  where  the 
terms  are  so  completely  and  entirely  specified  as-  they  are  here,  so 
completely^  indeed^  that  you  might  take  them  from  the  covenant 
and  insert  them  in  the  will  which  has  to  be  made. 

Then,  that  being  so,  what  is  the  law  ?  If  a  testator  is  bound  to 
make  a  will  in  a  certain  form,  the  law  says  there  is  no  breach  pro- 
vided he  makes  a  will  in  due  form,  and  it  is  not  owing  to  any  act 
of  his  that  the  child  does  not  take..  For  these  reasons  I  am  of 
opinion  that  the  order  below  must  be  reversed.  The  costs  of  all 
parties  will  come  out  of  the  fund* 


MiinrrEB. — Declare  that  William-  Violett  did  not  become  entitled,  and  remit 
the  caee  with  that  declaration  to  the  Yice^Chancellor. 

Solicitors :  Messrs.  Pitman  &  Lam ;  Messrs.  Bigbyj  Sharp,  & 
Large  ;  Messrs.  Farmer  &  Robins. 
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SHEPHERD  V.  BATHURST.  i869 


Pcwer  to  take  Fines  on  EenetoaU — BigJU  <if  Donee  of  the  Power  to  keep  the  Fines —    Dee.  13, 17. 
Effect  qf  Alienation  or  Bankruptcy  on  the  Power — Pleading — Supplemental        •"" 
Order — Bankruptcy  of  the  Plaintiff—Conduct  of  Trustee, 

The  Plaintiff  executed  a  post-nuptial  settlement  whereby  he  conveyed  cer* 
tain  freehold  hereditaments,  the  legal  estate  in  which  was  outstanding,  to  a 
trustee  upon  trust  to  pay  the  rents,  issues,  and  profits  to  the  Plaintiff's  wife 
during  her  life,  and  after  her  death  to  the  Plaintiff  during  his  life,  and  after 
the  death  of  the  survivor  for  the  benefit  of  their  children.  The  settlement 
contained  a  power  to  the  Plaintiff  during  his  life,  and  after  his  death  to  the 
wife  during  her  life,  and  after  the  death  of  the  survivor  to  the  trustee,  to 
renew  leases  for  lives,  and  take  fines  on  renewals,  but  so  that  the  usual  rents 
were  still  reserved.  And  it  was  declared  that  the  trustee  should  hold  all 
fines  which  he  might  take  in  trust  for  the  child  or  children  who  should  bo 
then  entitled  to  the  inheritance  of  the  premises.  The  Plaintiff  subsequently 
assigned  his  interest  under  the  settlement  to  B,  by  way  of  mortgage. 

The  trustee  of  the  settlement  disputed  the  right  of  the  Plaintiff  to  take 
the  fines  for  his  own  benefit,  claiming  them  on  behalf  of  the  wife.  The  Plain- 
tiff accordingly  filed  a  bill  against  the  trustee  and  ^.,  praying  that  he  might 
be  declared  entitled  to  take  the  fines  on  renewals  of  leases  for  his  own  benefit. 

After  the  filing  of  the  bill  the  Plaintiff  became  bankrupt,  and  his  assignee 
obtained  a  supplemental  order  to  carry  on  the  suit.  The  cause  came  on  to 
be  heard  in  the  form  of  two  suits,  one  by  the  original  Plaintiff  against  the 
original  Defendants,  and  the  other  by  his  assignee  against  the  original 
Defendants : — 

HeUlf  first,  that  on  the  construction  of  the  settlement  the  Plaintiff  was 
entitled  to  take  the  fines  on  renewals  for  his  own  benefit : 

Secondly :  That  inasmuch  as  the  legal  estate  was  outstanding  and  beyond 
the  Plaintiff's  control,  and  the  trustee  had  interfered  with  his  power  of  granting 
leases,  he  was  entitled  to  bring  a  suit  in  equity  for  declaration  of  his  rights : 

Thirdly :  That  the  power  of  granting  renewed  leases  was  not  extinguished 
or  suspended  either  by  the  assignment  of  the  Plaintiff's  interest  by  way  of 
mortgage  or  by  his  bankruptcy,  but  that  such  power  might  be  still  exer- 
cised by  him  with  the  concurrence  of  the  mortgagee  and  assignee. 

Decision  of  James^  Y.C,  reversed. 

Sienkb^^  the  defect  in  the  suit  caused  by  the  bankruptcy  of  the  Plaintiff 
was  properly  cured  by  the  supplemental  order,  as  the  two  suits  were  brought 
on  together. 

The  trustee,  having  acted  as  a  partizan  of  the  wife  against  the  husband, 
and  refused  information  to  those  who  wished  for  renewals  of  leases,  was 
refused  his  costs. 


Thii 


S  was  an  appeal  from  a  decree  of  Vice-Chancellor  James. 

By  an  indenture  of  settlement,  dated  the  7th  of  August,  1834, 
"Vol*  V.  i?  1 
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made  subsequently  to  the  marriage  of  Valentine  Bennett  Simpson, 
the  Plaintiff  in  the  original  suit,  with  the  Defendant  Catharine 
Dorothy  Simpson,  after  reciting  that  the  Plaintiff  had  proposed  and 
agreed  to  settle  and  convey  the  hereditaments  thereinafter  men- 
tioned in  manner  thereinafter  mentioned,  the  Plaintiff,  in  pursuance 
of  the  said  agreement,  and  for  making  a  provision  for  the  Defen- 
dant Qatharine  Dorothy  Simpson,  and  the  children  of  the  Plaintiff,, 
conveyed  certain  freehold  messuages  at  Sheerness,  the  legal  estate 
in  which  was  outstanding  in  a  mortgagee,  to  the  Defendant  Julius^ 
O.  Shepherd,  in  trust  during  the  joint  lives  of  the  Plaintiff  and  his 
wife  to  pay  the  rents,  issaes,  and  profits  of  the  said  premises  to  the 
Defendant  Catharine  Dorothy  Simpson  for  her  separate  use,  and 
after  the  decease  of  either  of  them  to  pay  the  rents,  issues,  and 
profits  to  the  survivor  during  his  or  her  life,  and  after  the  decease 
of  the  survivor  upon  the  trusts  therein  declared  for  the  benefit  of  the 
children  of  the  marriage,  with  an  ultimate  trust  in  default  of  chil- 
dren for  the  Plaintiff,  his  heirs  and  assigns  for  ever :  Provided 
always,  and  it  was  thereby  agreed  and  declared,  that  it  should  be 
lawful  for  the  Plaintiff  during  his  life,  and  after  his  decease  for 
the  Defendant  Catharine  D.  Simpson,  and  after  the  decease  of  the 
survivor  for  the  said  /.  Q.  Shepherd,  his  heirs  and  assigns,  from 
time  to  time  and  at  all  times  during  the  minority  of  any  child  or 
children  who  should  be  entitled  to  an  estate  of  inheritance  in  the 
said  premises,  to  demise  and  lease  all  or  any  part  or  parts  of  the 
said  premises  to  any  person  or  persons  for  any  term  of  years  not 
exceeding  ninety-nine  years,  determinable  on  the  death  of  one^ 
two,  or  three  persons,  or  for  one,  two,  or  three  lives  absolute,  and 
to  take  any  fine  or  money  for  granting  such  leases,  so  as  upon 
every  such  lease  there  be  not  reserved  and  made  payable  during 
the  continuance  thereof  less  yearly  rent  than  should  have  been 
theretofore  usually  reserved  and  paid  for  the  premises  whereof 
such  lease  or  leases  should  be  so  granted  as  aforesaid:   Pro- 
vided always,  that  the  said  Julius  O.  Shepherd,  his  heirs  and 
assigns  aforesaid,  should  stand  possessed  of  any  fine  or  money  to 
be  taken  by  him  or  them  for  the  granting  of  any  such  lease  or 
leases  in  trust  for  the  child  or  children  who,  by  virtue  of  the 
limitations  or  trusts  aforesaid,  should  then  be  entitled  to  an  estate 
iA  freehold  and  inheritance  in  the  said  premises. 
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The  Plaintiff  subeequently  mortgaged  his  interest  in  the  pre- 
mises comprised  in  the  settlement  to  the  Defendant  Richard 
Brightman  for  a  som  of  money,  part  of  which  was  afterwards  paid 
offy  and  which  amounted  at  the  time  when  the  bill  was  filed  to 
£800. 

In  the  year  1843  the  Defendant  Richard  Baihurst  was  ap- 
pointed trustee  of  the  settlement  in  the  place  of  Shepherd,  who 
was  dedrons  of  being  discharged. 

The  Plaintiff  renewed  the  leases  of  several  of  the  houses  which 
were  let  on  lives,  and  received  the  fines  for  renewal,  which  he 
applied  to  the  use  of  himself  and  his  family. 

In  the  year  1847  the  Plaintiff  ceased  to  live  with  his  wife,  and 
went  to  reside  abroad ;  and  he  now  charged  the  Defendant 
Bathwrst  with  preventing  persons  who  desired  to  renew  their 
leases  from  appl3^g  to  him  for  a  renewal,  with  refusing  to  give 
them  information  as  to  the  property,  or  to  produce  the  deeds, 
with  dissuading  the  Defendant  Brightman  from  joining  in  such 
renewals,  and  with  disputing  the  right  of  the  Plaintiff  to  take  the 
fines  for  his  own  use.  One  case  in  particular  was  relied  on  in  the 
argument,  in  which  a  tenant  of  the  name  of  Hotoe  was  desirous  of 
taking  a  renewed  lease,  but  was  deterred  from  doing  so  by  the 
refusal  of  Brightman  to  concur,  and  by  the  representations  of 
Baihurst  that  the  Plaintiff  had  no  authority  to  grant  renewals. 

The  bill  prayed  that  it  might  be  declared  that  according  to  the 
true  construction  of  the  settlement  the  Plaintiff  was  entitled 
during  his  life  to  grant  or  renew  leases  of  the  premises,  and  to 
take  the  fines  for  his  own  use,  provided  that  there  were  not 
reserved  during  the  continuance  of  such  leases  less  yearly 
rents  than  had  been  usually  reserved  before  the  date  of  the 
settlement ;  that  if  necessary  the  settlement  might  be  reformed 
by  inserting  a  declaration  to  that  effect ;  and  that  Baihurst  might 
be  removed  from  the  trusteeship  and  a  new  trustee  appointed. 

Subsequently  to  the  filing  of  the  bill  the  Plaintiff  became  bank- 
mpt»  and  the  said  Julius  O,  Shepherd  was  appointed  his  creditors' 
assignee.  The  assignee  obtained  a  supplemental  order  under  the 
52nd  section  of  the  Chancery  Amendment  Ad,  to  carry  on  the 
suit ;  and  the  cause  was  brought  to  a  hearing  in  the  form  of  two 
suitSy  one  by  the  original  Plaintiff  against  the  original  Defendants, 
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and  the  other  by  the  assignee  against  the  original  Defendants. 
The  y ice-Chancellor,  in  conseqnence  of  the  interest  of  the  Plain- 
tiff in  the  suit  having  been  vested  in  his  assignee,  refused  to  make 
any  declaration  as  to  the  right  of  the  Plaintiff  to  grant  leases,  and 
dismissed  that  part  of  the  bill  without  costs ;  and,  considering  that 
he  had  shewn  no  title  to  the  rest  of  the  relief  prayed,  dismissed 
the  rest  of  the  bill  with  costs.  From  this  decision  the  Plaintiffs 
in  both  suits  appealed. 

Mr.  Morgan^  Q.C.,  and  Mr.  CooJcson^  for  the  Plaintiffs : — 

We  contend,  that  on  the  construction  of  the  settlement  the 
Plaintiff  Simpson  was  entitled  to  the  fines  on  renewals  for  his  own 
benefit  The  intention  was,  that  the  ordinary  income  from  the 
rents  should  belong  to  the  wife,  and  that  the  Plaintiff  should  have 
the  benefit  of  any  occasional  profits.  This  is  rendered  clear  by 
the  express  declaration  that  when  the  trustee  exercised  that 
power  he  should  hold  the  fines  in  trust  for  the  children ;  if  it  had 
been  intended  that  the  Plaintiff  should  hold  them  in  trust  there 
would  have  been  a  similar  declaration  in  bis  case. 

The  power  of  leasing  is  still  vested  in  the  Plaintiff.  It  was  not 
lost  by  the  assignment  of  his  interest  to  the  mortgagee,  although 
it  is  true  that  he  could  not  have  exercised  it  without  the  mort- 
gagee's consent :  Suffden  on  Powers  (1).  Nor  was  it  extinguished  by 
the  bankruptcy :  BaHiam  v.  Mee  (2) ;  Thorpe  v.  GoodaU  (3) ;  Jones 
v.  Winwood  (4).  Nor  did  it  pass  to  the  assignee,  for  it  was  a 
power  for  the  benefit  of  the  estate,  at  all  events  during  the  life  of 
the  wife.  It  could  be  exercised  by  Simpson  so  long  as  such  exer- 
cise did  not  interfere  with  any  acts  of  the  assignee :  Long  v. 
Bankin  (5), 

With  respect  to  the  present  frame  of  the  suit,  the  suit  did  not 
abate  by  Simpsons  bankruptcy,  and  he  still  properly  remains  a 
Plaintiff,  and  under  the  old  practice  of  the  Court  his  assignee 
could  have  carried  on  the  suit  by  a  supplemental  bill :  MUford  on 
Pleading  (6).  It  is,  therefore,  now  sufficient  that  he  should  obtain 
a  supplemental  order. 

With  respect  to  Baihurst,  the  trustee,  he  has  acted  as  a  partizan 


(1)  8lh  Ed.  p.  58. 

(2)  7  Bing.  695. 

(3)  17  Ves.  460. 


(4)  10  Sim.  150 ;  3  M.  &  W.  653. 

(5)  Sugd.  Powers,  8th  Ed.,  App.  895. 

(6)  5th  Ed.  p.  79,  n. 
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of  Mrs.  Simptanj  and  has  rendered  this  suit  necessary  by  opposing 
the  rights  of  the  Plaintiff,  and  oaght»  therefore^  to  pay  the  costs, 

Mr.  jKay,  Q.C.,  and  Mr.  JoUiffe,  for  the  Defendant  Balhurst : — 

The  power  to  grant  renewals  was  not  intended  for  the  benefit  of 
the  husband,  but  for  the  benefit  of  the  wife  and  children ;  and 
if  it  was  meant  that  the  husband  should  take  any  advantage 
from  the  exercise  of  the  power,  it  would  have  been  expressly 
stated.  The  ''  rents,  issues,  and  profits  "  are  given  to  the  wife  and 
children,  and  those  words  are  sufficient  to  include  fines :  Taylor  v. 
Horde  (1),  The  trustee  has  not  been  to  blame,  for  it  was  his  duty 
to  protect  the  interest  of  the  wife  and  children.  It  was,  moreover, 
necessary  to  take  the  opinion  of  the  Court  on  the  construction  of 
the  settlement  and  the  rights  of  the  Plaintiff,  for  no  lessee  could 
get  a  good  title  under  the  present  circumstances. 

Mr.  WiUcoeJCf  Q.C.,  and  Mr.  W.  Pearson,  for  Mrs.  Simpson : — 

The  Yice-Chancellor  was  right  in  refusing  to  make  any  declara- 
tion as  to  the  power  of  sale.  The  power  was  lost  when  the  Plaintiff 
conveyed  all  his  interest  to  Brightman.  But  it  is  still  clearer  that 
he  can  have  no  locus  standi  now  that  he  has  become  bankrupt 
He  is  not  even  before  the  C!ourt,  For  the  suit  became  abated  by 
his  bankruptcy,  and  his  assignee  obtained  an  order  under  the  52nd 
section  of  the  Chancery  Improvement  Ad  that  he  might  prosecute 
this  suit  in  his  place.  The  only  ground  for  the  order  must  have 
been  that  all  the  Plaiatiff 's  interest  had  been  transferred  to  the 
assignee. 

Mr.  Bond  Coose,  for  the  Defendant  G,  Simpson,  the  daughter  ot 
the  Plaintiff. 

Mr.  Morgan,  in  reply. 
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Dec.  17.    Lord  Hatherley,  L.C.  : — 

In  this  case  the  Plaintiffs  in  the  original  and  supplemental  suits 
are  the  Appellants  complaining  of  the  dismissal  of  the  bUl  by  the 
Viee-Chancellor. 

(1)  1  Burr.  60, 121. 
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I  propose  first  to  consider  how  matters  would  have  stood  when 
the  original  bill  was  filed  if  no  bankruptcy  had  ever  taken  place. 
The  Plaintiff  by  his  bill  sought  to  have  a  declaration  of  his  right 
under  a  voluntary  settlement  which  he  had  himself  executed,  and 
the  construction  of  which  it  is  necessary  to  determine  in  order  to 
ascertain  whether  the  Plaintiff  had  any  right  at  all;  and  the 
question  will  then  arise  whether  it  was  either  necessary  or  proper 
for  him  to  come  to  this  Court  for  the  declaration  of  those  rights. 
[His  Lordship  read  the  prayer  of  the  bill,  and  the  material  clauses 
of  the  settlement,  and  continued: — 1  It  was  pressed  upon  me 
in  argument  that  it  could  not  be  intended  that  the  husband  should 
take  the  fines  for  his  own  benefit,  inasmuch  as  the  provisions  of  the 
deed  are  expressly  stated  to  be  to  make  provision  for  Catherine 
Dorothy  Simpson  and  the  children  of  the  Plaintiff.  I  do  not 
think  there  is  much  force  in  that  argument ;  for  if  provision  is 
made  for  them,  it  is  not  inconsistent  with  the  intention  of  the 
settlement  that  provision  should  be  made  for  others  also.  There  is 
nothing  to  lead  to  the  inference  that  the  Plaintiff  intended  to 
exclude  himself  from  all  benefit ;  on  the  contrary,  a  life  estate  is 
given  to  him. 

It  was  contended  that  the  words  ''rents,  issues,  and  profits/' 
would  in  themselves  carry  the  fines.  I  think  the  authorities  seem 
to  shew  that  might  be  so  if  there  was  nothing  in  the  deed  giving 
directions  about  the  fines ;  but  the  authorities  can  hardly  apply 
to  a  settlement  of  this  kind. 

With  jespect  to  the  construction  of  the  power,  it  is  contended 
that  the  power  given  to  the  husband  to  take  fines  simply  means 
that  his  was  the  proper  hand  to  execute  leases — the  selection  and 
choice  of  tenants  being  reserved  to  him,  and  the  consideration  of  the 
expediency  or  inexpediency  of  granting  the  leases — that  although 
he  is  to  take  the  fines  there  is  nothing  said  about  his  taking  them 
for  his  own  use,  and  that  in  the  absence  of  any  such  direction  it 
ought^to  be  held  that  they  passed  under  the  assignment  of  the 
rents  and  profits  to  Shepherd,  he  being  the  owner  of  the  estate 
out  of  which  the  leasehold  interest  was  to  be  created.  It 
appears  to  me,  both  upon  the  reason  of  the  thing  and  the  posi- 
tion of  the  parties,  and  also  upon  the  true  construction  of  the 
whole  instrument,  that  it  was  intended  that  the  husband  should 
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have  these  fines  for  his  own  benefit,  and  that  his  wife,  when  she 
receiyed  the  fines,  was  to  have  them  for  her  own  benefit,  and  that 
Shepherd  was  to  pay  over  everything  which  he  received  to  the 
<;h]ldren.  It  seems  very  reasonable  to  suppose  that  the  Plaintiff 
might  conceive  that  the  nsual  annual  income  was  a  sufficient  pro- 
vision for  his  wife  and  children,  and  he  is  therefore  not  to  be 
allowed  to  deprive  them  of  that  income,  which  is  to  be  taken  at 
the  nsual  rents ;  that  id  to  say,  not  the  usual  rents  anterior  to  the 
execution  of  the  settlement,  but  the  usual  rents  payable  at  any 
time  when  the  power  came  to  be  exercised.  But  there  is  nothing 
inconsistent  with  this  in  his  reserving  to  himself  the  fines  which 
he  is  authorized  to  take.  On  the  construction  of  the  whole  of  this 
instrument  it  seems  to  me  reasonable  that  he  should  have  a  right 
to  exercise  this  power  for  his  own  benefit^  especially  as  he  took  a 
life  estate  only  after  his  wife's  death. 

But  the  case  is  really  stronger  than  this,  for  there  are  three 
persons  to  whom  the  power  is  reserved — ^first,  the  husband,  then 
the  wife,  and  then  Shepherd.  When  Shepherd  has  the  power 
Tested  in  him  care  is  taken  to  say  what  trusts  are  annexed  to  the 
fines,  and  I  think  that  in  this  case  the  rule  expreesio  tmeiM,  exdimo 
alteriu8f  is  applicable. 

This  seems  to  me  the  true  construction  of  the  deed,  and  I  am 
happy  to  think  that  it  was  considered  a  reasonable  construction  by  all 
the  parties  interested,  and  acted  upon  by  them,  until  a  quarrel  arose. 
It  is  true  that  authorities  may  be  cited,  as  in  Tayhr  v.  Horde  (1),  to 
shew  that  fines  ought  to  follow  the  limitations  of  the  estate.  But 
that  does  not  apply  to  a  case  where  the  creator  of  the  trust  has 
shewn  that  he  intended  to  reserve  to  himself  a  beneficial  interest 
imder  the  settlement  As  to  rents,  they  stand  on  a  different 
footing.  It  was  said  that  you  cannot  separate  the  fines  from  the 
rents.  But  that  is  easily  done ;  they  are,  in  effect,  separated  by 
the  deed  itself.  The  fines  will  go  to  the  donee  of  the  power,  and 
the  rents  to  the  persons  entitled  to  the  property  subject  to  the 
power. 

The  next  question  which  is  raised  is  this :  Was  it  right  for  the 
dourt  to  make  any  declaration  as  to  the  Plaintiff's  rights  ?  I  think 
it  was  rights  and  for  two  reasons.    First,  there  was  an  outstand- 

(1)  1  Burr.  60, 121. 
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L.C.       ing  legal  estate  over  which  the  parties  have  no  control,  and  thej 
186D       were  therefore  compelled  to  come  here  to  have  a  decision  upon  the 
SiaipsoN     construction  of  the  settlement,  which,  on  the  face  of  it,  appears  to- 
BATHr         create  legal  estates.    I  take  the  doctrine  of  the  Court  to  be,  that 
where  there  is  a  legal  estate  outstanding  over  which  the  parties 
"^!         have  no  control,  they  are  entitled  to  come  here  for  a  declaration  of 
the  trusts,  because  the  legal  estate  prevents  any  ejectment  or 
other  proceeding  at  law.    Of  course  where- the  parties  have  control 
over  the  legal  estate,  the  proper  course  is  to  seek  to  restrain  the 
persons  holding  the  legal  estate  from  dealing  with  it,  in  order  that 
the  right  may  be  tried  at  law. 

But  there  is  another  reason  in  this  case,  namely,  that  the  trustee 
of  this  settlement  claims  the  fines.  It  is  said  that  he  did  not  dO' 
so  before  the  suit,  and  that  he  only  interposed  when  the  premises- 
happened  to  be  unlet.  But  if  he  did  not,  the  Plaintiffs  wife  did, 
and  that  has  rendered  it  necessary  to  ascertain  the  rights  of  the 
parties  in  order  that  the  trust  may  be  carried  into  effect.  And  we 
have  evidence,  especially  in  the  case  of  Mr.  Eowe,  that  the  Plain* 
tiff  has  been  seriously  impeded  in  gi*anting  leases  by  this  claim. 
In  that  case,  where  everything  was  prepared  for  granting  a  lease, 
communications  were  made  by  the  solicitor  for  the  trustee,  who* 
was  also  solicitor  for  Brightman,  the  mortgagee  of  the  Plaintiff,, 
which  raised  difficulties,  and  that  gentleman  refused  to  give  any 
information  with  reference  to  the  property  and  the  tenants,  and 
otherwise  impeded  the  execution  of  the  trusts.  I  think,  therefore,, 
that  the  Plaintiff  could  not  by  executing  a  lease  try  the  question 
at  law,  and  that  it  was  necessary  to  come  here  for  a  declaration  of 
his  rights. 

A  difficulty  was  raised  in  the  original  suit,  with  which  I  am 
now  dealing,  as  to  the  Plaintiffs  position  with  reference  to  Bright-- 
man^  to  whom  he  had  mortgaged  his  interest ;  and  it  was  argued 
that  this  effected  either  an  extinguishment  or  a  suspension  of  the 
power.  It  appears  to  me,  however,  to  be  settled  by  authority 
that  the  simple  fact  of  a  mortgage  does  not  extinguish  a  power 
of  this  nature,  although,  of  course,  the  donee  of  a  poorer  can 
in  no  case  defeat  his  own  instrument.  So  that  the  true  questioa 
in  such  cases  is  not  whether  the  power  is  gone,  but  whether  the 
donee  by  exercising  it  is  or  not  interfering,  or  attempting  to  inter- 
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fere,  with  any  other  rights  which  he  has  created.  If  he  cannot 
exercise  the  power  without  derogatmg  from  such  rigl^tshe  cannot 
exercise  it  at  all,  but  if  he  can  do  so  in  harmony  with  such  rights 
he  is  at  liberty  to  do  so.  There  can  be  no  difficulty  in  the  Plaintiff 
exercising  his  power  under  the  circumstances  of  this  case,  but 
Brightmaris  concurrence  must  be  obtained ;  for  he  being  an  as* 
signee  of  the  fines  has  an  interest  in  every  renewal  which  may  be 
granted. 

The  next  difficulty  is  this:  the  Plaintiff  became  bankrupt^ 
and  a  supplemental  order  was  obtained  by  his  assignee  in  bank- 
ruptcy, Mr.  Shepherd^  and  the  suit  has  been  conducted  by  him  aa 
if  he  stood  in  the  place  of  the  bankrupt  Now  difficulties  have 
been  raised  as  to  the  rule  of  pleading,  but  I  think  they  do  not 
interfere  in  this  case  with  justice  being  done.  If  it  were  necessary 
to  haye  any  further  proceedings  taken  in  that  respect,  I  should 
have  very  little  difficulty  in  finding  a  way  of  assisting  the  Plaintiff 
so  that  his  right  should  not  be  lost  by  a  mere  matter  of  pleading. 
But  it  appears  to  me  that  when  the  supplemental  order  was  ob« 
tained  it  stood  in  the  place  of  a  supplemental  bill.  No  doubt  a 
supplemental  bill  might  have  been  filed  in  one  of  two  ways.  The 
bankrupt  being  the  person  to  exercise  the  power,  with  the  concur- 
rence of  the  assignee,  it  might  have  been  either  filed  by  the 
assignee  joining  the  bankrupt  as  co-Plaintiff,  or  it  might  have  been 
filed  by  the  assignee,  asking  for  such  a  declaration  as  might  be 
necessary,  and  making  the  bankrupt  a  Defendant ;  in  which  case 
he  might  have  possibly  stood  in  a  more  difficult  position  than  he 
does  now,  when  he  is  acting  in  concurrence  with  the  bankrupt. 
Considering  the  mode  in  which  the  suits  have  been  hitherto  heard 
and  discussed,  I  think  I  am  entitled  to  consider  them  as  two  suits, 
which  would  have  the  same  effect  as  a  supplemental  suit  in  which 
the  bankrupt  and  his  assignee  concur,  because  the  two  suits  are 
brought  on  together.  The  original  suit  is  not  absolutely  gone,  buf 
only  becomes  defectiye  by  the  bankruptcy.  That  defect  has  been 
supplied  by  bringing  the  assignees  here,  and  both  suits  are  brought 
on  together  before  the  Yice-Chancellor.  No  objection  was  taken 
before  the  Yice-Chancellor,  and  the  decree  was  made  in  both  suits ; 
and  now  both  suits  are  brought  on  before  me.  I  think  that  at  this 
stage  of  the  proceedings  it  is  too  late  to  raise  the  objection,  but,  as 
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I  have  said,  if  it  had  been  necessary  I  should  have  given  leave  to 
file  a  supplemental  bill. 

That  being  so,  what  is  the  effect  of  the  bankruptcy  upon  the 
power?  The  effect  is  no  more  than  that  of  a  mortgage  in  that 
respect.  I  do  not  think  that  the  power  is  one  that  falls  within  the 
provisions  of  the  Bankruptcy  Acts,  which  provide  that  the  assignee 
may  exercise  all  such  powers  for  his  own  benefit  as  the  bankrupt 
could  have  exercised.  It  is  a  power  coupled  with  certain  duties 
which  may  to  a  certain  extent  affect  the  whole  estate.  I  do  not 
think  the  power  is  vested  in  the  assignee,  and  if  the  assignee  is 
willing  to  concur,  I  think  the  case  of  Long  v.  Bankin  (1)  is  a  con- 
clusive authority  that,  notwithstanding  the  alienation  of  the  life 
interest  of  the  Plaintiff  by  bankruptcy,  the  power  maybe  exercised, 
so  that  it  be  done  without  prejudice  to  the  rights  of  the  assignee. 
I  think,  therefore,  that  the  Plaintiff  was  entitled  to  a  declaration 
that,  with  the  concurrence  of  Brigktman  and  Shepherd,  he  has 
authority  to  exercise  the  power  for  his  own  benefit. 

With  respect  to  the  trustee  Baihurstf  for  whose  removal  the  bill 
prays,  he  has,  for  the  reasons  he  has  himself  stated,  taken  upon 
himseK  to  be  a  partizan  of  the  wife,  and  thrown  impediments  in  the 
way  of  tenants  obtaining  leases  from  the  husband,  and  has  refused 
production  of  the  deeds,  which,  as  trustee,  he  was  bound  to  pro- 
duce to  all  persons  interested  in  the  trust  He  has,  therefore,  in 
great  measure  rendered  the  suit  necessary ;  but  under  all  the  cir- 
cumstances, as  the  trustee  is  now  better  informed  as  to  his  duties, 
I  think  it  will  be  the  best  course  not  to  remove  him.  He  has, 
however,  put  himself  in  such  a  position  that  I  cannot  give  him  his 
costs ;  but  in  the  absence  of  any  proof  of  improper  motive  I  do  not 
make  him  pay  any. 

The  decree  will  be  to  this  effect :  Declare  that  according  to  the 
true  coQstruction  of  the  indenture  of  settlement  the  Plaintiff  in  the 
original  suit  was  entitled  to  receive  for  his  own  use  the  fines  to  be 
received  on  any  leases  granted  by  him  in  pursuance  of  the  power 
of  leasing  therein  contained.  And  that  he  is  still  entitled,  with 
the  concurrence  of  the  Defendant  Brighiman  and  of  the  Plaintiff 
in  the  supplemental  suit,  to  execute  leases  in  I'pursuance  of  the 
power,  but  subject  to  their  respective  right  with  regard  to  the  fines 

(1)  Sugd.  Powera,  8tli  Ed.,  App.  Si35. 
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receivable  on  the  exercise  of  such  power,  which  might  have  been 
payable  to  the  Plaintiff  in  the  original  suit  but  for  his  execution 
of  the  indenture  of  mortgage  and  his  bankruptcy.  The  Plaintiff  in 
the  supplemental  suit  to  pay  Brighiman  his  costs,  and  to  retain 
them,  as  well  as  his  own  and  the  bankrupt's  costs,  out  of  the  bank- 
rupt's estate. 

Solicitors  for  the  Plaintiffs :  Messrs.  Lewis,  Munna,  db  Co. 
Solicitors  for  the  Defendants :  Messrs.  Bower  db  Cotton. 
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Power — Appointment — Benefit  to  Appointor — Infancy  of  Appointee — Bargain 

tetween  Appointor  and  Husband  of  Appointee. 

jL,  haying  an  exclusive  power  of  appointment  among  his  children  (five  in 
in  nmnber),  who  were  entitled  equally  in  default  of  appointment,  in  1832, 
in  ponnance  of  articles,  on  the  marriage  of  a  daughter,  C.  (who  was  of  age), 
appointed  a  share  to  her,  to  be  held  upon  the  trusts  to  be  declared  by  her 
marriage  settlement  He  also  gaye  a  bond  for  payment  of  an  equal  sum  to 
the  trustees.  By  the  settlement,  which  followed  the  trusts  of  the  articles,  the 
funds  were  limited  for  the  benefit  of  the  husband  and  wife  during  their 
respective  lives,  and  then  for  the  benefit  of  their  children,  but  the  ultimate 
trust,  in  default  of  issue,  was  for  A.,  his  executors,  administrators,  and  assigns. 
There  were  no  children  of  the  marriage,  and  O.  having  survived  her  husband, 
who  died  in  1832,  afterwards,  in  1841,  married  the  PlaintifiT. 

In  1834  A.  appointed  another  share  to  another  of  his  daughters,  E.  (who 
was  an  infant),  on  her  marriage,  and  gave  a  bond  for  payment  of  an  equal 
sum  to  her  trustees.  The  trusts  of  the  settlement  were  similar  to  those  of 
(/.'•  settlement,  the  trust  in  default  of  issue  being  for  A.,  his  executors, 
administrators,  and  assigns. 

In  1835  A,  became  bankrupt,  and  proofs  were  made  by  the  trustees  on  the 
bonds,  in  respect  of  which  considerable  dividends  were  received.  In  1866  A. 
died,  and  in  1867  0*8  and  E,*$  shares  were  paid  to  their  respective  trustees, 
and  the  other  shares  to  the  other  children,  and  a  release  was  taken  from  the 
parties  interested. 

CJe  share  was  afterwards  paid  into  Court  under  the  Trustee  Belief  Act. 

C,*8  husband  filed  a  bill  praying  that  the  appointments  to  C.  and  E.  might 
be  declared  frauds  upon  the  power,  and  that  the  fund  might  be  divided  as  in 
de&ult  of  appointment : — 

Seld^  with  regard  to  the  appointment  to  E.  (who  was  an  infant  at  the  time 
of  her  marriage),  that  the  bargain  under  which  A.  reserved  to  himself  an 
ultimate  interest  in  the  appointed  fund,  was  a  bargain  between  A,  and  the 
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1^  Q^  intended  husband,  and  was  not  oorrapt  or  improper,  so  as  to  render  tbe 

appointment  invalid. 

y^y^  The  Court  refused  to  make  any  declaration  as  to  the  appointment  to  C 

CooFER  (who  was  of  age  at  the  time  of  her  marriage),  because  the  fund  had  been  paid 

*•  into  Court  under  the  Trustee  Rtlitf  Ad,  and  the  rights  of  all  parties,  in- 

..._  *  duding  questions  which  bad  arisen  under  the  bankruptcy,  and  were  not  in 

issue  in  the  suit^  could  be  better  decided  under  that  Act. 

The  decree  of  James^  Y.C.,  affirmed,  but  on  different  grounds. 

X  HIS  was  an  appeal  from  a  decree  of  Yice-ChaDcellor  James  (1). 

By  a  settlement  made  on  the  marriage  of  Thomas  DanieU  with 
Lucy  Maria  Osbaldeston,  dated  the  8th  of  September,  1806,  certain 
funds  were  settled  upon  trust  for  the  husband  and  wife  for  their 
respective  lives,  and  after  the  death  of  the  survivor  upon  trust  for 
the  children  of  the  marriage,  in  such  shares  and  in  such  manner 
as  Thomas  DanieU  and  his  wife  should  by  deed  jointly  appoint, 
and  in  default  of  such  appointment  as  the  survivor  should  by 
deed  or  will  appoint,  and  in  default  of  such  appointment  in  trust 
for  all  and  every  the  children  equally,  with  provision  for  vesting 
the  shares  at  twenty-one  or  marriage.  There  were  five  children 
of  the  marriage  who  would  have  attained  a  vested  interest  in 
default  of  appointment — Elizdbeth  Jane  (Mrs.  Burmester),  Maria 
Oertrude  (Mrs.  Trevanion,  afterwards  Mrs.  Cooper),  Sophia  (Mrs. 
England),  BaJph  AUen,  and  Marianne, 

On  the  14th  of  February,  1832,  Maria  Oertrude,  being  then 
about  twenty-three  years  of  age,  was  married  to  G.  0.  B.  Trevanion. 
In  contemplation  of  the  marriage,  articles  of  agreement  were 
executed,  bearing  date  the  II th  of  February,  1832,  by  which  it 
was  recited  that  J.  T.  P.  B.  Trevanion,  the  father  of  the  said 
G.  0.  B.  Trevanion,  proposed  to  execute  an  appointment  of 
£666  13s.  4d.  India  Stock,  £6066  15s.  Id.  Consols,  and  £595 
£3^  per  Cent.  Beduced  Bank  Annuities  in  favour  of  his  son,  and 
in  consideration  of  the  marriage  Hiomas  DanieU  and  his  wife  agreed 
to  execute  their  joint  power  of  appointing  one-fourth  of  the  settled 
funds  in  favour  of  their  daughter,  Maria  Oertrude  ;  and  Thomas 
DanieU  also  agreed  to  secure  by  his  bond  the  sum  of  £4567,  payable 
in  1840,  with  interest  in  the  meantime ;  and  that  the  sums  to  be 
appointed,  and  sum  secured  by  the  bond,  and  the  future  property 

(1)  Law  Bep.  8  Eq.  312. 
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of  the  said  Maria  Oertrude  DanieU,  should  be  settled  on  the  trusts       L.  0. 
thereinafter  expressed.    And  the  trusts  of  the  property  were  de-        1869 
dared  to  be,  to  pay  the  interest  to  0, 0.  B.  Trevanion  during  his  life,      Coofeb 
and  after  his  death  to  Maria  Oertrude  his  wife,  and  after  the  death      coopeb. 

of  the  survivor  to  divide  the  principal  among  the  children  of  the        

marriage  as  Mr.  and  Mrs.  Trevanion,  or  the  survivor  of  them,  should 
appoint^  and  in  default  of  appointment  to  the  children  equally,  or  to 
the  issue  of  any  deceased  child,,  and  in  default  of  issue  who  should 
acquire  a  vested  interest^  then  and  in  such  case  the  moneys  in* 
tended  to  be  settled  by  G.  0.  B.  Trevanion  should  go  and  belong 
to  his  executors,  administrators,  and  assigns ;  and  the  moneys  in- 
tended to  be  settled  by  Thomas  DanieU  and  his  wife  should  go  and 
belong  to  the  executors,  administrators,  and  assigns  of  the  said 
Thomas  DanieU. 

J.  T.  P.  B.  Trevanion,  by  deed-poll  dated  the  10th  of  April, 
1832,  appointed  the  sums  agreed  on  to  and  for  the  benefit  of  his 
son  O.  0,  B.  Trevanion. 

By  deed-poll,  dated  the  10th  of  April,  1832,  Mr.  and  Mrs.  DanieU, 
after  reciting  the  marriage  articles,  in  consideration  of  the  mar- 
riage appointed  one-fourth  part  of  £11,831  Consols,  and  of  two 
sums  of  £4000  and  £3590  sterling,  to  Maria  Oertrude  Trevanion 
as  her  portion  of  the  settled  property. 

By  bond,  under  his  hand  and  seal,  dated  the  11th  of  April, 
1832,  Thomas  DanieU  became  bound  to  the  trustees  of  his  daughter's 
marriage  settlement  in  the  penal  sum  of  £10,000,  with  a  condition 
avoiding  the  same  if  he  should  in  or  before  1840  pay  the  sum  of 
£4567,  with  interest  at  £5  per  cent. 

On  the  same  day  a  settlement  was  executed  in  pursuance  of  the 
articles,  whereby  the  trusts,  in  default  of  issue  of  the  marriage,  of 
the  funds  settled  by  Mr.  and  Mrs.  DanieU  were  declared  to  be  for 
Thomas  Danidl,  his  executors,  administrators,  and  assigns. 

There  was  no  issue  of  the  marriage.  O.  0.  B.  Trevanion  died 
on  the  10th  of  September,  1832. 

On  the  17th  of  June,  1841,  Mrs.  Trevanion  married  the  Plain- 
tiff, F.  B,  Cooper.  On  the  occasion  of  his  marriage  a  settlement 
was  executed,  by  which  Mrs.  Trevanion  assigned  all  her  interest 
under  the  settlement  of  1832,  or  derived  from  her  late  husband,  to 
trustees,  as  to  one  moiety  of  the  income,  for  her  own  separate  use 
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L.  C.  for  life,  without  power  of  anticipation,  and  as  to  the  other  moiety, 

1869  for  her  husband  for  life,  with  surriyorship  in  both  moieties,  and 

CooFXB  After  their  death  for  the  benefit  of  the  children,  and  in  default  of 

^  ••  issue  to  the  survivor  of  the  husband  and  wife. 

COOFEB. 

—  Upon  the  marriage,  in   1834,  of  another  of  their  daughters, 

Sophia  (who  was  then  an  infant),  to  Captain  England^  Mr.  and 
Mrs.  BanieU  appointed  a  further  fourth  share  of  the  funds  subject 
to  the  settlement  of  1806,  in  her  favour,  and  Thomas  Daniell 
executed  a  bond  for  payment  of  £4000  in  or  before  1842,  with 
interest  in  the  meantime.  The  trusts  of  Mrs.  EngilancPs  settle- 
ment were  similar  to  those  of  Mrs.  Trevanion's^  the  idtimate  limi- 
tation, in  default  of  issue  of  the  marriage,  of  Mrs.  EnglancFs  fortune 
being  for  Thomas  Daniell,  his  executors,  administrators,  and  assigns. 
There  were  children  of  this  marriage,  to  some  of  whom,  on  their 
marriage,  appointments  had  been  made  by  Mr.  and  Mrs.  England. 

In  1835  Thomas  Daniell  became  bankrupt.  Under  his  bank- 
ruptcy several  dividends  had  been  paid  on  the  two  bonds,  which 
had  been  invested  by  the  trustees. 

In  1844  two  other  fourths  were  appointed  to  Balph  AUen  and 
Marianne. 

By  an  indenture,  dated  the  15th  of  May,  1849,  the  assignees 
sold  to  the  trustees  of  the  Economio  Life  Assurance  Society,  subject 
and  without  prejudice  to  Mrs.  Cooper's  life  interest  therein,  Thomas 
DanieWs  reversionary  interest  in  the  appointed  share  of  Mrs. 
Cooper^  a^d  also  in  the  invested  dividends  on  the  bond  for  £4567. 

Thomas  Daniell  survived  his  wife,  and  died  in  1866.  AJdridge, 
the  surviving  trustee  of  the  settlement  of  1806,  thereupon  trans- 
ferred to  the  trustees  of  Mrs.  Cooper's  settlement  and  to  the 
trustees  of  Mrs.  England's  settlement  their  respective  shares  in  the 
trust  funds  subject  to  the  settlement  of  1806,  and  transferred  the 
remainder  to  the  other  children  of  Mr.  afid  Mrs.  Danidl.  At  the 
same  time  he  took  a  release,  dated  the  19th  of  March,  1867,  from 
all  the  parties  interested  under  the  settlement  of  1806,  in  which 
the  Plaintiff  concurred.  The  surviving  trustee  of  Mrs.  Cooper's 
settlement  transferred  her  share  into  C!ourt  under  the  Trustee 
Belief  Act. 

Under  these  circumstances  this  bill  was  filed  by  JP.  B.  Cooper, 
submitting  that  the  appointments  made  upon  the  marriages  of 
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Mis.  TVevanian  (afterwards  Mrs.  Cooper)  and  Mrs.  Enffland  were       L.  a 
frauds  upon  the  power  of  appointment  contained  in  the  settlement        1869 
of  1806,  as  being  made  for  the  purpose  of  obtaining  a  benefit  to      coofeb 
!I%ama8  Daniell,  and  praying  they  might  be  declared  invalid,  and      qooteb 
that  the  funds  might  be  divided  as  in  default  of  appointment.  — 

The  Vice- Chancellor  held  that  there  was  no  corrupt  or  sinister 
purpose  on  the  part  of  ThoTnaa  DanieU,  and  that  the  appointments 
were  valid,  and  dismissed  the  bill  with  costs.  The  Plaintiff 
appealed  from  this  decision. 

In  the  course  of  the  argument  it  appeared  that  an  important 
question  might  arise  between  the  trastees  of  Mrs.  Cooper^s  settle- 
ment and  the  assignees  of  ThamoB  DanieWs  reversionary  interest, 
whether  the  trustees  were  entitled  to  set  off  the  arrears  of  interest 
due  on  the  bond  given  by  Thomas  DanieU  on  Mrs.  Cooper's  mar- 
riage against  his  reversionary  interest;  but  this  point  not  being 
raised  by  the  pleadings,  was  not  argued  at  the  bar. 

Mr.  Jessel,  Q.C.,  Mr.  Kay,  Q.O.,  and  Mr.  W.  C,  Druce^  for  the 
Plaintiff:— 

The  rule  is  imperative  that  an  appointor  shall  acquire  no  in- 
terest directly  or  indirectly  from  the  exercise  of  the  power.  It  is 
not  necessary  that  there  should  be  a  sinister  intention,  as  the  Yice- 
Chancellor  assumes,  and  the  Court  will  not  go  into  the  quantum  of 
the  benefit  bargained  for ;  the  power  is  in  the  nature  of  a  trust, 
and  no  bargain  can  be  made  of  a  trust:  Daubeny  v.  CocJcburn  (1) ; 
AmoJd  Y.[Eardmck  (2);  Duke  of  Portland  v.  Topham  (3); 
Palmer  v.  Wheeler  (4) ;  Lane  v.  Page  (5) ;  Birley  v.  Birley  (6). 
The  appointments  being  bad  the  settlements  cannot  stand.  They 
cannot  be  bad  in  part  and  good  in  part  It  is  said  that  the  Plain- 
tiff is  estopped  from  complaining  of  these  appointments.  But  that 
is  not  so,  for  he  had  no  notice  of  the  circumstances.  The  question 
was  only  raised  after  t&e  death  of  Thomas  DanieU,  The  release 
which  he  executed  was  only  operative  to  discharge  the  trustee.  It 
did  not  bind  those  beneficially  interested  from  contesting  their 
rights  inter  se. 

(1)  1  Mer.  626.  (4)  2  Ball.  &  B.  18. 

(2)  7  Sim.  343.  (5)  Amb.  233. 

(3)  II  H.  L.  C.  32.  (6)  25  Beav.  299. 
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L.  GL  Mr.  Fischer y  for  Mrs.  Cooper,  rapported  the  same  tugoments : — 

Although  Mis.  Cooper  was  of  age  at  the  date  of  the  settlement. 


18G9 


«. 


she  was  still  under  parental  inflnence,  and  was  not  piednded 
CooRB.     from  now  contesting  it.    He  referred  to  Sufden  on  Powers  (1) ; 
Conndltf  r.  M'BermoU  (2) ;  Jackson  y.  Jackson  (3) ;    Twiker  t. 
Tucker  (4). 

Sir  Bounddl  Palmery  Q.C.,  and  Mr.  Skmminff,  for  the  trustees 
of  the  Economic  Life  Assurance  Society : — 

This  is  an  attempt  to  make  equitable  principles  the  instruments 
of  fraud.  Where  a  minute  benefit  to  the  appointor  does  not  enter 
into  the  motive  and  intent  of  the  appointment,  there  is  no  rule 
that  such  benefit  shall  avoid  the  appointment :  Topham  y.  Duke  of 
Portland  (5).  There  are  no  circumstances  shewing  fraud  allied 
in  the  bill,  no  misunderstanding,  no  ignorance  of  rights.  There  is 
nothing  before  the  Court  but  the  deeds  which  have  been  executed, 
and  the  Court  is  asked  to  make  out  from  them  a  fraudulent  bar- 
gain. The  burden  of  proof  of  fraud  lies  on  the  person  attempting 
to  upset  the  appointment.  Here  the  benefit  to  the  appointor  was 
not  the  motive  of  the  appointment,  as  he  gave  much  more  than 
he  took :  Askham  v.  Barker  (6).  The  settlement  on  Mrs.  Cooper 
was  perfectly  fair  and  beneficial  to  her.  Her  husband  brought 
property  into  the  settlement,  and  her  father  gave  a  bond  equal  to 
the  amount  of  the  appointed  share.  There  would,  therefore,  be 
no  sinister  purpose  in  the  transaction:  White  v.  St,  Barhe  (7); 
Stroud  V.  Norman  (8) ;  Cockcroft  v.  Sutdiffe  (9) ;  Nod  v.  Walsing- 
ham  (10) ;  Lee  v.  Head  (11) ;  Jebb  v.  Tuffwdl  (12) ;  Mzroy  v. 
Duke  of  Richmond  (13).  It  was  in  the  nature  of  a  family  arrange- 
ment, and  the  parties  are  too  late  now  to  overthrow  it  Mrs. 
Cooper  is  completely  estopped  from  setting  aside  her  settlement. 
She  was  of  age  when  it  was  executed,  and  she  survived  her  first 
coverture,  and  she  has  all  along  enjoyed  her  life  interest  under  it. 

(1)  8th  Ed.  pp.  609,  672.  (7)  1  V.  &  B.  399. 

(2)  Sug.  H.  of  L.  513.  (8)  Kay,  313. 
(3)^7  CI  &  F.  977.  (9)  25  L.  J.  (Ch.)  318. 

(4)  13  Price.  607.  (10)  2  S.  A  S.  99. 

(5)  1  D.  J.  &  S.  617.  (11)  1  K.  &  J.  620. 

(6)  17  Beav.  37.  (12)  7  D.  M.  &  G.  663. 

(13)  27  Beav.  190. 
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The  Plaintiff,  also,  is  estopped  hj  the  release  of  1867,  by  the  proof  LiO. 

under  the  bankruptcy,  and  by  the  whole  course  of  conduct  of  him-  1869 

self  and  his  wife,  who  was  particepa  eriminiay  if  fraud  there  was :  cioofib 

Head  t,  Oodlee  (1);  Home  v.  Barton  (2);  B6bin8on  v.  Whed-  (^^ 

varighi  (3)  ;  Skdion  v.  Flanagan  (4),  — 

Hr.  Eidis^  Q.C.,  and  Mr.  Hamilton  HumphreySy  for  Mrs.  England 
and  her  children :— « 

Whatever  bargain  there  may  haye  been  with  regard  to  the 
appointment  in  Mrs.  Cooper's  case  there  could  be  none  in 
Mrs.  England^B.  She  was  an  infant  at  the  time  of  her  marriage, 
and  therefore  could  not  be  a  partieepB  crimtntB,  The  Court  will 
not  oyerthrow  an  appointment  as  against  an  innocent  party  in 
cases  where  the  bad  part  of  the  transaction  can  be  separated  from 
the  good.  And  this  is  expressly  the  case  where  there  has  been  a 
marriage,  as  the  parties  cannot  be  restored  to  their  original  posi- 
tion. In  the  present  case,  the  only  thing  complained  of  is  the 
ultimate  limitation  to  the  father,  which  may  be  set  aside  without 
interfering  with  the  rest  of  the  settlement,  and  is  cured  by  the  fact 
that  he  gave  a  much  larger  benefit  by  his  bond :  Lane  y.  Page  (5) ; 
Pabgrave  v.  Atkinson  (6)  ;  Alexander  y.  Alexander  (7) ;  Brislow  y. 
Warde  (8) ;  Or<mpe  y.  Barrow  (9) ;  Sadler  v.  Pratt  (10) ;  Langston  v. 
Blaekmore  (11)  ;  Bueker  v.  SehoUfidd  (12) ;  Carver  y.  Biehards  (13). 

Mr.  Bdbinson,  for  the  personal  representatiye  of  the  last  suryiving 
trustee  of  the  settlement  of  1806. 

Mr.  Jessely  in  reply. 

LoBD  BEatherley,  L.C. : — 

This  appeal  comes  before  me  under  yery  peculiar  circumstances, 
and  I  thidc  it  will  be  hecessary  to  deal  mainly,  I  may  say  entirely, 

(1)  Job.  536.  (7)  2  Ves.  Sen.  640, 

(2)  8  D.  M.  &  G.  587,  (8)  2  Ves.  836. 
(8)  6  Ibid.  £36.  (9)  4  Ibid.  681. 

(4)  Ir.  Law  Rep.  1  Eq.  362.  (10)  5  Sim.  632. 

(5)  Amb.  233.  (11)  Amb.  288. 

(6)  1  CoU.  190.  (12)  1  H.  &  M.  86. 

(13)  27  Bear.  488 
Vol-  r.  J3  I 
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Ii.  0.  mth  the  setdement  of  Mrs.  Etigiland,  because  unless  the  portton 
1869  of  the  fund  settled  on  Mrs.  England  is  affected  by  a  fraud  on  the 
OooFEB  power,  there  is  nothing  for  this  suit  properly  to  operate  upon^ 
Qf^'  The  fund  included  in  Mrs.  Cooper's  settlement  has  been  paid  into 
—  Court  under  the  Tr%t8tee  Bdief  Act.  Kb  to  that,  the  rights  of  the 
parties  *  may  or  may  not  be  hereafter  decided  under  that  Act^  and 
there  are  questions  relating  to  that  fund  which  cannot  be  pro* 
perly  discussed  in  this  suit.  I  allude  to  those  which  concern  the 
position  of  the  father  and  his  daughter,  supposing  the  settlement 
made  on  Mrs.  Cooper's  first  marriage  to  stand  in  respect  of  the 
bond  by  which  the  father  engaged  to  pay  an  annual  income  equal 
to  the  income  of  the  trust  fund.  This  income  commenced  imme- 
diately on  the  marriage,  and  his  bankruptcy  having  prevented 
the  payment,  a  serious  question  arises,  how  he  can  withdraw  any 
portion  of  the  settled  fund  without  making  good  that  amount  of 
interest,  which  amounts  to  more  than  the  value  of  the  fund  which  is 
in  Court  I  cannot  determine  that  on  the  present  application.  The 
question  ought  to  have  been  raised  distinctly  in  the  bill  in  order 
that  the  Defendants  might  make  such  answer  as  they  might  think 
fity  and  which  they  may  embody  in  any  petition  to  deal  with  the 
particular  fund. 

As  to  Mrs.  England^s  fund,  the  case  is  free  from  a  good  deal  of 
the  difficulty  which  might  exist  as  to  the  other  fund.  She  was 
an  in&nt,  and  could  enter  into  no  bargain  with  her  father,  and 
that  must  have  been  known  to  him  as  well  as  to  herself.  The 
bargain,  if  any,  was  made  with  the  husband  on  the  treaty  for  the 
intended  marriage,  and  must  be  deduced  from  the  instruments 
solely,  for  beyond  them  no  evidence  is  given  on  the  subject. 
The  iBc\&  are  these : — ^About  thirty-four  years  before  the  filing  of 
the  bill  a  marriage  took  place  between  Mrs.  England^  she  being 
at  that  time  a  minor,  with  Captain  England.  On  that  occasion  a 
deed-poll  was  executed  which  recited  the  intended  marriage,  and 
that  on  the  treaty  of  the  marriage  it  was  agreed  that  an  appoint- 
ment should  be  made  in  order  that  the  appointed  fund  might 
be  settled ;  and  Mr.  and  Mrs.  jDonteS  thereby  made  in  due  form 
an  appointment  of  one-fourth  of  the  trust  fund  to  this  daughter, 
Mrs.  England.  At  that  time  there  were  five  children  who  might 
or  might  not  take  shares  under  any  appointment  to  be  executed 
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«mder  the  original  BetUement  of  1806.  One  of  those  chfldioiy  L.  C. 
for  reasons  which  are  not  apparent,  was  left  by  the  father  and  1869 
mother  without  any  benefit  from  this  trust  fund,  and  there  remained  ooofke 
four  children  in  whose  favour  appointments  have  been  made.  One  ooonau 
of  them.  Mis.  C!(H)per  (formerly  Mrs.  Trevanian),  two  years  before  — ^ 
this  time,  being  adult,  had  received  one-fourth  of  the  fund  by  ap- 
pointment The  appointment  in  fetvour  of  Mrs.  England  was,  there- 
fore, made  at  the  proper  time,  namely,  the  time  of  the  marriage  of 
the  child,  when  the  portion  would  be  naturally  raised,  and  there  is 
nothing  in  the  extrinsic  circumstances  of  the  case  to  lead  to  an 
inference  that  there  was  any  impropriety  on  the  part  of  the  father 
in  doing  that  which  it  was  in  a  sense  his  duty  to  do,  namely,  to 
make  provision  for  his  daughter  on  her  marriage.  The  share  ap- 
pointed was  the  ordinary  share,  and  everything  is  in  &vour  of  its 
being  a  reasonable  and  proper  transaction.  Coupled  with  this  is 
the  fact  that  it  is  recited  in  the  deed  that  the  appointment  is  made 
in  order  that  the  fund  may  be  settled,  which  was  perfectly  right, 
especially  as  she  was  a  minor.  But  in  the  settlement,  after  the 
usual  limitations  to  the  husband  and  wife,  and  then  to  the  children, 
the  ultimate  trust  in  default  of  any  children  of  the  marriage  is  ia 
favour  of  the  father.  In  that  settlement,  as  also  in  that  on  the 
marriage  of  Mrs.  TrevanUmy  the  father  enters  into  a  bond  for  pay- 
ment of  a  certain  sum,  with  interest  in  the  meantime,  which,  under 
the  settlement,  would  be  payable  to  the  daughter  during  her  life. 
There  being  this  reservation,  it  is  said  the  case  &lls  within  that 
iOass  of  authorities  which  have  decided  that  a  donee  of  a  power 
cannot  stipulate  for  any  benefit  for  himself  with  reference  to  the 
exercise  of  the  power ;  and  that  if  he  does  so,  the  whole  appointment 
is  vitiated  by  the  consideration  that  he  has  not  made  it  with  the 
simple  intention  of  providing  for  the  children ;  and  that  you  can- 
not separate  such  part  of  the  transaction  as  has  been  done  imder 
the  influence  of  the  corrupt  bargain  from  the  other  part,  but  the 
whole  appointment  must  be  held  to  be  void  in  favour  of  all  those 
who  take  in  defietult  of  appointment  I  should  be  extremely  sorry 
to  say  a  word  that  would  tend  to  break  in  on  a  rule  so  well  and  so 
justly  established.  Undoubtedly  there  would  be  considerable  difS- 
culty  in  dealing  with  a  deed  of  this  description  if  any  such  bargain 
were  proved,  notwithstanding  the  fieither's  making  a  provision 

^8^2  1 
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L.  0.  which  is  said  to  be  equal  or  greater  in  valae  than  the  ultimate 
1869  reyersion  which  he  takes,  because  it  is  obvious  that  in  the  event  of 
OooFXB  ^b®  husband  and  wife  dying  early  without  issue  the  father  might 
OooiBB.  ^^  ^^  interest  far  greater  than  anything  he  has  provided.  It 
— —  seems  to  me,  therefore,  an  exceedingly  doubtful  transaction  in  any 
way  to  support.  But  in  the  case  of  Mrs.  EngkmSs  settlement  the 
bai^in  was  not  to  take  anything  out  of  the  daughter's  share,  but 
the  husband  says  to  the  father :  '^  I  will  settle  the  fund  in  this 
way ;  but  in  the  event  of  my  wife  dying,  and  there  being  no  issue^ 
and  any  right  accruing  to  me,  except  under  the  settlement,  I  waive 
altogether  my  marital  right,  and  the  fund  shall  go  back  to  you  or 
the  fEunily  of  my  wife."  I  have  not  found  any  case  which  goes  to 
the  extent  of  overthrowiug  a  bargain  which  was  not  a  bargain  with 
the  daughter,  not  a  bargain  to  induce  the  father  to  make  the 
appointment.  In  the  present  case  the  deeds  are  all  put  before  me,, 
and  nothing  else,  irithout  a  word  of  evidence  or  explanation,  and  I 
am  entitled  to  construe  them  in  a  reasonable  way,  taking  into 
consideration  the  whole  transaction.  I  find  no  authority  for 
saying  that  this  is  such  a  bargain  as  can  be  supposed  to  have  in- 
fluenced the  father's  mind  in  making  the  appointment,  and  without 
which  it  would  not  have  been  made.  I  put  the  question,  as  Lord 
Justice  Knight  Bruce  put  it  in  the  course  of  the  argument  in  Top* 
ham  V.  Duke  of  Portland  (1):  ''Would  the  appointment  have  been 
made  but  for  the  condition?"  The  answer  is  ''Yes."  The  ap* 
pointment  is  made  of  a  reasonable  and  proper  share,  and  it  i» 
settled  reasonably  and  properly,  and  the  whole  result  of  the  settle- 
ment takes  nothing  from  the  daughter.  All  that  comes  to  the 
father  is  such  claim  as  he  may  have  against  the  husband,  so  that 
it  shall  not  go  to  the  husband's  family. 

In  that  view  of  the  case,  merely  having  these  documents  laid 
before  me  without  a  single  word  to  lead  to  any  other  conclusion,, 
it  seems  to  me  that  that  settlement  is  unimpeachable. 

Having  regard  to  the  course  of  dealing  with  this  settlement, 
the  Court  would  hesitate  before  it  came  to  a  conclusion  in  favour 
of  the  present  applicant  The  settlement  was  more  than  thirty 
years  before  the  bill,  and  although  it  is  true  that  Mr.  DanieU  did 
not  die  till  1866,  and  the  fund  being  reversionary  the  Plaintiff '» 

(1)  1  D.  J.  &  S.  666. 
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right  did  not  accrae  till  that  time,  yet,  looking  to  the  enjoyment  ^  ^* 
by  the  Plaintiff  of  his  wife's  share  under  her  settlement,  and  the  ^®^ 
«nbseqaent  dealing  with  the  funds  in  the  manner  they  have  been  Ooopj&b 
^iealt  with,  in  the  marrying  of  a  daughter  and  establishment  of  a  Coover. 
«on  in  the  world,  and  then,  finally,  a  release  to  the  trustees,  in 
which  Mr.  Cooper  himself  joined,  I  think  there  is  very  much  to 
«apport  the  Vice-Chancellor's  judgment,  but  I  prefer  resting  my 
'decision  on  the  ground  that  I  see  nothing  in  Mrs.  EnglanSs  settle- 
ment which  should  induce  the  Court  to  set  the  appointment  aside. 
It  would  be  a  great  injustice  to  say  that  you  are  to  interfere  with 
the  interests  of  Mrj.  England^s  children  in  consequence  of  the 
supposed  influence  that  might  have  been  created  in  the  father's 
mind,  and  led  him  so  to  deal  with  the  appointment.  I  hold  that 
the  influence  is  not  such  an  influence  as  could  affect  the  case.  I 
really  consider  it  as  a  virtuous  and  proper  transaction  from  the 
beginning  to  the  end,  in  which  the  father  takes  care  that  the 
interests  of  the  children  shall  be  protected,  and  simply  protects 
the  family  property  against  the  marital  right  which  would  other- 
wise transfer  it  away  altogether  from  the  source  from  which  it 
came  in  1806,  and  he  puts  it  back  into  that  channel  in  which  it 
found  itself  at  the  time  of  the  marriage. 

If  that  be  so,  there  is  nothing  more  in  the  suit,  because  the 
only  fund  that  remains  is  Mrs.  Cooper's  fund,  which  is  now  in 
Court  under  the  Trtutes  Belief  Ad,  under  which  the  rights  of  all 
parties  interested  in  the  fund,  including  the  Btirmesters,  who  have 
made  no  complaint  in  the  present  suit,  can  be  dealt  with  and  frilly 
discussed.  Whether  a  bill  should  or  not  be  necessary  it  is  not 
for  me  now  to  determine ;  I  think  I  am  justified  in  saying  that 
any  question  to  be  determined  as  to  that  fund,  and  the  rights  that 
may  arise  on  it,  will  be  of  a  totally  different  character  from  any- 
thing that  is  raised  in  the  present  controTersy,  namely,  whether  or 
not  the  fund  may  be  applicable  to  the  recouping  of  that  which 
Thomas  DanidI,  in  consequence  of  his  bankruptcy,  did  not  pay 
as  he  was  by  his  coyenant  bound  to  do.  That  being  so,  the  only 
point  that  could  be  suggested  in  favour  of  making  a  decree  is  that 
Mr.  Cooper  claims  that  his  rights  ought  to  be  declared.  Accord- 
ing to  his  contention,  if  he  can  upset  the  settlement  ifiade  on  the 
marriage  of  his  wife  with  Mr.  Trevanion,  it  will  appear  that  his 
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L.  G.       wife  has  received  moie  than  her  share  of  the  income,  but  he  ha&^ 
18G9       the  chance  by  saryivorship  of  one-eighth  of  the  whole  fund.    But 
Qof^g^      ought  the  Court  to  entertain  a  suit  on  the  application  of  a  husband 
^J^g^     so  situated,  the  whole  result  of  which  will  be,  if  he  succeeds,  to 
-^-       deprive  his  wife  during  her  life  of  a  considerable  portion  of  her 
income  merely  for  the  possible  chance  of  obtaining  the  survivor- 
ship in  one-eighth? 

I  cannot  see  that  this  is  a  suit  which  is  to  be  met  with  any^ 
favour  at  all,  if  the  Court  is  not  bound  in  its  duty  to  act  upon  it. 
Here  is  an  expensive  suit  instituted,  which  fEuls  in  the  main  part, 
and  the  really  main  part  is  to  get  at  Mrs.  England! s  share.  The 
appeal  must  be  dismissed  as  against  the  England^  with  costs ;  and 
I  do  not  think  it  right  to  proceed  with  the  other  part  as  to  Mrs*. 
Cboper's  settlement  in  this  cause,  because  there  is  imother  coarse 
of  proceeding  in  which  all  those  rights  may  be  ascertained 
more  effectually  in  every  respect  than  they  can  be  in  this  suit. 
I  affirm  the  Yice-Chancellor's  decree,  and  dismiss  the  appeal  as 
against  the  Englandn  with  costs.  I  give  no  costs  to  the  other 
Defendants. 

Solicitors;  Messrs.  Drueey  Sons,  <&  Jackson;  Messrs.  Toung  & 
Jackson;  Mr.  W.  H.  Haycock;  Messrs.  Walters,  Toung,  db Beverdl; 
Messrs.  Johnson  db  WeatheraHs. 


L.  c.  HAYWARD  V.  PILE. 

1S70 

s^y^         Leaseholds — JHute€9-^Enfranehiaemeni—'Consent  of  Court— Ecdesicuticdl  Com- 

•Tamil, 21.  mitsionerB  —  23  ds  24  Vict,  c.  124 — Power  to  Purchase  —  Corporation 

""  Aggregate. 

A  testatrix  bequeathed  leaseholds  held  under  a  dean  and  chapter  to 
trustees  on  trust  for  a  tenant  for  life,  with  remainders  over,  and  with  power 
to  raise  money  for  renewing  the  leases.  The  property  became  vested  in 
the  Ecclesiastical  Commissioners,  with  whom  the  trustees  of  the  will  agreed 
for  the  purchase  of  the  reversion  in  part  of  the  leaseholds,  in  oonsidemtion  of 
the  surrender  of  the  other  part,  and  the  payment  of  a  sum  of  money.  The 
estate  of  the  testatrix  was  administered  by  the  Court,  and  the  i^greement  was- 
made  subject  to  the  approval  of  the  Court  i-— 

Bddf  (affirming  the  decision  of  the  Master  of  the  Bolls,)  that  the  Court 
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would  not  approve  of  the  agreement  against  tlie  wish  of  the  tenant  for  life,  if         L.  C 
his  income  would  be  ooosiderably  redaoed  by  the  purchase.  2870 

Trustees  with  power  to  renew,  have  power  to  purchase  the  reversion  in        ^^v^* 

leaseholds,  under  23  &  24  Yict  c.  124 ;  and  that  Act  applies  to  the  estates  of  Hatwabo 
corpcMrations,  both  aggregate  and  sole.  Film, 

SeTTT  HATWABD  by  her  will  devised  to  JB.  Pile  and  J.  B. 
Neate  certain  freeholds  and  leaseholds,  and  all  other  her  real  estate 
and  personal  estate,  upon  trust,  to  pay  the  rents  and  income  thereof 
to  or  for  the  benefit  of  her  son  Philip  Hayward^  during  his  life ; 
and  after  his  death  to  sell  the  same  and  stand  possessed  thereof 
for  her  nephews  fmd  nieces  therein  mentioned,  some  of  whom  were 
children  of  the  trustees  Pile  and  Neaie.  And  the  testatrix  directed 
that  her  trustees  should,  if  they  thought  fit^  but  not  otherwise,  at 
the  usual  times'  and  periods,  or  at  such  other  times  and  periods  as 
they  should  deem  expedient,  procure  a  renewal  of  the  lease  or 
leases  of  her  leaseholds  aforesaid,  and  should  for  that  purpose 
raise  money  as  therein  mentioned.  By  a  codicil  to  her  will  she 
gave  further  directions  as  to  the  payment  of  the  income  to  her 
son,  and  limited  her  estate  after  his  death  to  his  children,  if  any, 
and,  in  default,  to  the  same  persons  to  whom  it  was  given  by  her 
wilL    She  died  in  July,  1864. 

A  suit  waj9  instituted  by  Philip  Hatfioard,  for  the  administration 
of  Betty  Hayward's  estate,  to  which  suit  the  trustees  of  the  will 
and  the  persons  entitled  in  remainder  were  parties ;  a  decree  was 
made,  and  the  usual  accounts  were  directed  and  taken. 

Part  of  the  estate  consisted  of  leaseholds,  held  under  the  Dean 
and  Chapter  of  Bristol,  for  twenty-one  years  from  the  23rd  of  June, 
1859 ;  and  by  virtue  of  the  Acts  of  Parliament  relating  to  the 
Ecclesiastical  Commissioners  of  Enyland,  and  an  Order  in  Council 
of  the  7th  of  January^  1862,  this  property  had  become  vested  in 
the  Ecclesiastical  Commissioners,  subject  to  this  lease. 

By  articles  of  agreement  dated  the  25th  of  February,  1869,  and 
made  between  the  Estates  Committee  of  the  Ecclesiastical  Com- 
missioners of  the  one  part,  and  PHe  and  Neaie,  the  trustees  of  the 
will,  of  the  other  part,  it  was  agreed,  that  in  consideration  of  £407> 
to  be  paid  by  Pile  and  Neate,  and  of  the  surrender  to  the  Commis- 
missioners  of  part  of  the  leaseholds,  the  Commissioners  would 
convey  to  PUe  and  Neate  the  reversion  expectant  on  the  lease  in 


V. 
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L.  C.       the  other  part  of  the  leaseholds ;  and  the  agreement  was  made 
1870        conditional  on  the  approval  of  the  Court  of  Chancery. 
Hatvabd        -^  summons  in  the  suit  was  taken  out  by  Pile  and  Neale,  for  the 
approval  of  the  Courts  and  evidence  was  produced  that  the  Com- 
missioners would  not  renew  the  lease,  and  that  the  arrangement 
proposed  would  be  beneficial  to  the  estate  of  Betty  Hayward, 

The  Plaintiff,  who  was  seventy  years  of  age,  and  a  bachelor, 
opposed,  as  the  annual  income  of  the  leaseholds  would  be  very 
materially  reduced  by  the  arrangement  with  the  Ecclesiastical 
Commissioners. 

The  Master  of  the  Bolls,  before  whom  the  summons  was  heard, 
said  that  the  proposed  exchange  could  not  be  effected  without  the 
consent  of  the  tenant  for  life,  which  the  Court  would  not  compel 
him  to  give.  The  Court  had  no  means  of  apportioning  between 
the  tenant  for  life  and  the  remainderman,  and  in  the  exercise  of 
its  discretion  the  Court  would  not  approve  of  the  agreement 

The  trustees  appealed. 

Sir  jB.  BaggoMay^  Q.C.,  and  Mr.  Befnr^  iox  the  Appellants : — 

The  will  empowers  the  trustees  to  renew ;  that  can  no  longer  be 
done,  and  the  best  thing  they  can  do  for  the  estate  is  to  purchase 
the  reversion,  which  they  are  empowered  to  do  by  23  &  24  Vict, 
c.  124,  ss.  20,  39 :  Morres  v.  Hodges  (1),  was  before  that  Act* 
It  may  be  a  hardship  on  the  tenant  for  life,  but  if  the  lease  is 
allowed  to  run  out,  it  will  be  still  more  hard  on  the  reversioners. 
If  there  had  been  no  suit  the  trustees  could  have  made  this  agree- 
ment under  the  Act  without  consulting  the  tenant  for  life ;  the 
power  is  given  to  them,  not  to  the  tenant  for  life.  The  Court  may, 
when  the  transaction  is  completed,  make  an  arrangement  giving  a 
larger  share  to  the  tenant  for  life,  but  has  no  right  to  interfere 
with  this  agreement  The  mere  accident  of  a  suit  existing  ought 
to  make  no  difference. 

Mr.  Jessel,  Q.C.,  and  Mr.  Holmes,  for  Philip  Hay  ward : — 

If  the  trustees  wanted  to  renew  under  the  will  they  must  come 
to  the  Court  for  leave,  and  will  not  be  allowed  to  renew  on  such 
terms  as  these.    The  remaindermen  are  chiefly  the  children  of  the 

(1)  27  Beav.  625. 
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trustees,  and  if  the  consent  of  the  Court  is  required  the  Court  will       L.  c. 
never  consent  to  a  bargain  of  this  kind.  1870 

Moreover  the  trustees  have  no  power  to  purchase  the  reversion    hatwabd 
under  these  Acts.    It  is  true  that  under  sect.  20  of  the  Act  23  &       j^ 
24  Vict,  c  124,  they  have  power  to  raise  money  for  the  purpose  of       —— 
purchasing  the  reversion,  but  nowhere  is  power  to  purchase  given. 
'Sot  does  the  section  apply  to  the  case  of  corporations  aggregate ; 
only  to  a  corporation  sole.    The  Act  14  &  15  Vict  c  104,  s.  1,  did 
apply  to  a  corporation  aggregate,  but  that  Act  has  expired,  and 
this  Act  is  only  intended  to  apply  to  the  estates  of  bisKops  and 
Archbishops,  except  when  corporations  aggregate  aire  expressly 
mentioned.    The  Act  17  &  18  Vict  c.  116,  does  not  assist  the 
Appellants. 

Sir  JB.  BaggaUay  in  reply. 


Jan.  21.  LoBD  Hathebley,  L.C. : — 

This  is  a  motion  by  way  of  appeal  from  an  order  of  the  Master 
of  the  Bolls,  or  rather  from  the  refusal  on  his  part  to  make  any 
order  with  reference  to  the  proposed  purchase  of  the  reversion  of 
certain  leasehold  estates  held  by  the  trustees  under  the  wlQ  of  the 
testatrix  in  the  cause,  by  means  of  an  exchange  purporting  to  be 
made  under  the  Acts  of  Parliament  which  have  been  passed  with 
reference  to  church  leaseholds ;  the  question  being,  in  fact,  between 
the  tenant  for  life  and  those  who  are  interested  in  reversion. 

The  Master  of  the  Rolls  has  refused  to  make  any  order,  upon 
this  ground,  that,  if  it  be  necessary  to  ask  the  Court  for  its  permis- 
sion, the  Court  will  not  give  its  sanction  to  an  arrangement  of  this 
character,  which  would  deprive  the  tenant  for  life  of  a  very  con- 
tdderable  portion  of  his  income,  whilst  the  benefit  of  the  airange- 
ment  would  go  to  those  in  reversion  who  happen  to  be  the  children 
of  the  trustees ;  though  I  do  not  think  that  that  circumstance,  in 
itself  ought  to  weigh  very  much  with  the  Court,  because  the  testa- 
trix herself  has  constituted  those  persons  her  trustees,  knowing 
them  to  be  the  parents  of  the  persons  in  remainder. 

But,  independently  of  that  question,  it  has  been  argued  before 
me,  that  although  there  was  power  given  by  the  Act  to  trustees  to 
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L.  0.       raise  money  for  the  purchase  of  the  reyeisioii  of  the  estates,  there 

1870        18  no  power  giyen  them  to  purchase  the  reversion^  and  that  the 

H^TWABD    Act  can  only  apply  where  the  persons  who  are  about  to  raise 

money  have  themselves  some  power  of  purchasing  the  reyersion. 

I  have  carefally  looked  through  the  whole  of  these  Acts,  and  I 
cannot  come  to  such  a  conclusion^  which  would  render  them  all  but 
nugatory.  Nor  can  I  find  anything  in  the  Acts  to  justify  the 
conclusion  that  those  clauses  apply  only  to  corporations  sole,  to  the 
exclusion  of  corpoTations  aggregate.  I  should  be  very  sorry  to  come 
to  that  conclusion,  as  it  would  yery  much  interfere  with  the  opera- 
tion of  the  Acts,  which  were  intended  to  be  beneficial  to  all  parties. 

The  ground  upon  which  the  Master  of  the  Bolls  has  put  his 
decision  is  that  on  which  I  shall  deal  with  this  case,  and  I  think 
that  the  Court  ought  not  to  give  its  sanction  to  the  arrangement 
here  proposed. 

Since  this  case  Teas  argued  I  have  looked  at  the  decision  of  the 
Yice-Chancelloi*  Wigram  in  Jones  y.  Jones  (1).  The  trustees  ia 
that  case  did  rather  more  than  has  been  done  here,  and  threw  the 
whole  trust  upon  the  Court,  but  here  the  trustees  do  nearly  the 
same  thing  when  they  ask  the  Court  to  sanction  their  proceedings. 
[His  Lordship  then  read  the  judgment  of  the  yice-Chancellor  in 
Jones  y.  Jones^  pp.  461,  462.]  This  passage  shews  that  the  Court 
will  not  sanction  such  a  course  of  proceeding  if  it  is  clear  that  it 
would  throw  the  burden  unduly  upon  any  particular  person.  In 
this  particular  case  the  burden  would  be  most  unduly  thrown  upon 
the  tenant  for  life ;  acting  therefore  upon  the  spirit  and  principle 
which  goyemed  Yice-ChanceUor  Wigram's  decision  in  that  case, 
and  following  the  yiew  which  has  been  taken  by  the  Master  of  the 
Bolls,  I  cannot  possibly  approye  of  an  agreement  by  which  so 
great  an  injustice  would  be  effected. 

I  cannot  find  any  mode  of  doing  justice  between  the  parties,  as 
the  Acts  of  Parliament  haye  not  proyided  any  remedy  for  a  x^ase 
like  this,  and  I  can  only  dismiss  this  appeal  with  costs. 

Solicitors:  Messrs.  Wood^  Street,  db  Eayter;  Messrs.  Stxiart  & 
Massey.    ' 

(1)  5  Hare,  440. 
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STONE  V.  THOMAS.  L,a 

CndUan^  Deed—Administraiion  of  Trtuts--  Concurrent  JurMictim  cf  Chancery         J^ 

and  BankrupUy^-'Specidl  C%rcufndanoe9    Pleading.  /an,  21, 22, 28* 

The  jmisdiction  of  the  Court  of  Chancery  in  the  administration  of  creditors* 
deeds  is  not  exduded  hy  the  Bankruptcy  Act^  1861;  but  the  Court  of 
Chancery  ^11  not  exercise  its  Jurisdiction  except  in  cases  where  the  Court 
of  Bankruptcy  is  unable  to  give  adequate  reliel 

A  creditor  filed  a  bill  against  the  trustees  of  a  creditors'  deed,  alleging 
that  one  of  the  trustees  had  purchased  some  of  the  property  at  an  under- 
▼alue,  and  praying  that  the  sale  might  be  set  aside,  and  the  trusts  of  the 
deed  administered  by  the  Court : — 

ffddp  that  this  was  not  a  sufficient  ground  for  the  exerdse  of  the  juiisdic- 
tion  of  the  Court,  and  the  bill  was  dismissed  with  costs. 

Martin  y.  Fouming  (1)  approved  of. 

An  objection  to  the  jurisdiction,  although  not  raised  in  the  pleadings,  was 
allowed  to  be  taken  at  the  hearing,  the  state  of  the  law  on  the  question  of 
jurisdiction  having  been  unsettled  at  the  time  of  filing  of  the  bill 

X  HIS  cause  came  on  before  the  Lord  Chancellor  as  an  original 
caase. 

'  B7  an  indenture  dated  the  7th  June,  1865,  and  made  between 
the  Defendant,  John  Hayward^  who  was  a  coal  merchant  at 
Wellingtan,  of  the  first  part,  the  Defendants  W.  Thomas^  E.  Miller ^ 
and  Q.  Wilton,  of  the  second  part,  and  the  creditors  of  the  said 
«7.  Hayward  of  the  third  part>  the  said  /.  Hay  ward  assigned  all  his 
personal  estate  (except  chattels  real)  to  the  said  W.  Thomas, 
E.  Miller,  and  G.  Wilton,  upon  trust  to  collect  and  realize  the  same, 
and  he  declared  that  the  proceeds  thereof,  and  also  the  proceeds  of 
the  sale  of  his  real  estate  and  chattels  real  (which  had  been  con- 
Tcyed  to  the  trostees  by  a  separate  deed)  should  be  held  in  trust 
to  be  divided  among  his  creditors  rateably.  The  deed  contained 
the  usual  provisions  inserted  in  creditors'  deeds,  and  also  a  proviso 
that,  inasmuch  as  the  trustees  were  themselves  creditors,  it  should 
be  lawful,  in  any  question  arising  between  either  of  the  trustees 
and  the  estate,  for  the  two  other  trustees  to  enter  into  any  agree- 
ment  or  take  any  measures  for  adjusting  such  claim  as  effectually 
as  if  the  trustee  interested  in  such  question  had  not  been  nominated 
a  trustee. 

(1)  LawBep.4Ch.35G. 
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L.  0.  This  deed  was  duly  executed  by  the  debtor  and  the  trustees,  and 

1870       haying  received  the  requisite  number  of  assents  it  was  registered 

SxoHs      under  the  192nd  section  of  the  Bankruptcy  Act,  1861. 

TH^iAfl.         ^^^  Plaintiff  was  a  creditor  of  John  Eayward  to  the  amount  of 

**"-       £2361,  but  he  was  also  indebted  to  him  in  £2194^  leaving  a  balance 

due  to  the  plaintiff  of  £167.    In  the  month  of  May,  1866,  the 

trustees  sent  to  the  Plaintiff  an  account  charging  him  with  a  debt 

of  £2537,  instead  of  £2194,  which  made  him  appear  to  be  indebted 

to  the  estate  to  a  considerable  amount,  instead  of  being  a  creditor 

to  the  amount  of  £167.    The  error  arose  from  some  of  the  items, 

amounting  to  about  £343,  being  changed  twice  over.  The  Plaintiff 

•took  no  notice  of  the  account^  or  of  any  of  the  letters  which  were 

sent  to  him  on  the  subject^  but  he  kept  the  account,  and  did  not 

discover  the  mistake  till  May,  1867,  when  he  called  on  the  solicitor 

of  the  trustees  and  pointed  out  the  error.    In  the  meantime,  the 

trastees  had  paid  to  the  other  creditors  dividends  amounting  to 

98.  in  the  pound,  and  they  had  not  then  sufficient  assets  in  hand  to 

pay  the  dividend  due  to  him. 

On  the  5th  of  August,  1867,  however,  the  solicitor  of  the  trus- 
tees wrote  to  the  Plaintiff's  solicitor  a  letter,  in  which  he  said : — 
'^  I  am  instructed  by  the  trustees  of  this  estate  to  write  and 
inform  you  that  they  are  willing  to  allow  Mr.  Stone  such  an  amount 
of  dividend  on  the  balance  that  may  be  found  due  to  him  from  this 
estate  as  he  would  have  been  entitled  to  had  such  balance  been 
adjusted  before  any  dividend  had  been  paid  to  any  other  creditors 
of  this  estate." 

« 

The  Plaintiff,  however,  without  taking  any  notice  of  this  offer, 
filed  the  present  bill.  The  bill  charged  that  the  trustees  had  sold 
the  buildings  in  the  railway  station  yard  at  Wellington  in  which 
EaytvarcPs  business  had  been  carried  on,  with  the  stock  in  trade 
and  goodwill,  to  one  of*  their  number,  William  Thomas,  at  an  under- 
value. He  charged  that  the  premises,  stock  in  trade,  and  good- 
will, had  been  valued  by  a  person  named  Foote,  at  the  time  of  the 
execution  of  the  deed,  at  £1297,  and  had  been  sold  to  Thomas  for 
£750,  and  that  they  had  been  subsequently  resold  at  a  profit  to  a 
joint  stock  company  which  Thomas  had  formed  for  carrying  on 
the  business. 

The  bill  prayed  that  the  trusts  of  the  deed  might  be  admi- 
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nistered  by  the  Court,  and  that  the  sale  to  Hiomas  might  be  set  L.  a 
aside,  and  the  premises  resold,  and  the  trustees  made  liable  for  1870 
any  loss  occasioned  thereby.  Stoitb 

The  trustees,  in  their  answer,  explained  that  it  had  been  found  TBaiiu& 
impossible  to  sell  the  buildings  by  auction,  in  consequence  of  their  -~- 
being  held  on  a  tenancy  at  will  of  the  railway  company,  who  had 
a  power  of  re-entering  at  any  moment,  and  therefore  the  Defendant 
Thomas  had  agreed  to  take  the  buildings  and  business  at  a  fair 
Taluation ;  and  that  the  reason  for  the  amount  being  so  much  less 
than  the  value  put  upon  them  at  the  date  of  the  deed  was,  that  a 
considerable  part  of  the  stock  had  been  sold  off  in  the  interval. 
They  also  stated  that  the  property  had  been  resold  to  the  joint 
stock  company  at  the  same  price  which  Thomas  had  given  for  it. 

The  cause  was  set  down  on  motion  for  decree  before  Yice- 
Ghancellor  Stuart,  but  in  consequence  of  the  case  of  Martin  v. 
PowfUnff  (1),  which  had  been  decided  since  the  bill  was  filed,  it 
was  brought,  at  His  Honour's  request,  before  the  Lord  Chancellor 
in  the  first  instance. 

Mr.  Dickinson^  Q.C.,  and  Mr.  Begg,  for  the  Plaintiff: — 

There  is  nothing  in  the  Bankruptcy  Act,  1861,  to  oust  the  juris- 
diction of  the  Court  of  Chancery  in  the  administration  of  creditors' 
deeds,  and  nothing  but  express  enactment  or  necessary  implication 
could  have  that  effect.  In  Riches  v.  Owen  (2)  that  jurisdiction 
was  exercised  by  the  appointment  of  a  receiver.  In  Martin 
y.  Powninff  the  judgment  of  the. Lords  Justices  is  expressly 
guarded  so  as  not  to  decide  that  the  jurisdiction  is  excluded. 
That  case  is  only  an  authority  that  in  ordinaiy  circumstances  the 
Court  will  not  exercise  its  jurisdiction.  It  is  true  that  in  BeS  v. 
Bird  (8)  Vice-chancellor  Qiffard  is  reported  to  have  said,  that  in 
the  administration  of  the  assets  the  jurisdiction  of  this  Court  is 
excluded.  But  that  was  only  a  dictum  of  the  learned  Judge. 
That  case  came  before  the  Court  on  demurrer,  and  the  allowance 
of  the  demurrer  only  decided  that  some  special  circumstances 
must  be  alleged  in  the  bill  to  induce  the  Court  to  exercise  its 

(1)  Law  Bep.  4  Ch.  356.  (2)  Law  Bep.  3  Gh.  820. 

(8)  Law  Bep.  6  Eq.  686. 
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L.  0.  jurisdiction.  In  the  present  case  there  are  such  special  circnm- 
1870  stances.  We  could  not  have  set  aside  the  sale  to  the  trustee  in 
8^  bankruptcy;  the  Commissioner  ^ould  have  directed  us  to  file  a 
fj^iit^  bill  in  Chancery  for  that  purpose.  The  Defendants  ought  to  haye 
*~*~        objected  to  the  jurisdiction  by  demurrer  or  answer.    It  is  too  late 

to  do  so  now,  when  the  evidence  has  been  taken  and  the  cause  is 

at  a  hearing:  Mitford  on  Pleading  (1). 

Mr.  Eiaddan  (Mr.  Oreene,  Q.C.,  with  him)^  for  the  Defendants, 
the  trustees : — 

With  respect  to  the  merits  of  the  case,  the  evidence  shews  that 
the  sale  to  the  trustee  was  perfectly  fur,  and  no  profit  was  made 
by  the  resale  to  the  company. 

With  respect  to  the  jurisdiction,  the  case  of  Bell  v.  Bird  (2)  is 
a  distinct  authority  that  the  jurisdiction  of  the  Court  is  exduded. 
There  is  no  force  in  the  suggestion  that  relief  could  not  be  given 
in  this  case  in  bankruptcy,  for  a  fraudulent  sale  by  an  assignee 
can  be  set  aside  by  that  Court ;  and  the  Commissioner  has  the 
same  powers  over  the  trustees  of  a  creditors'  deed  as  over  assignees : 
Ex  parte  James  (3);  Ex  parte  Laeey  (4);  Ex  parte  Lawrence  (5); 
Ex  parte  PtOcington  (6).  But  allowing  that  there  is  concurrent 
jurisdiction  in  the  Court,  the  case  of  Martin  v.  Pawning  (7)  is  con- 
clusive that  the  Court  will  not  interfere  except  under  extraordinary 
circumstances ;  there  are  no  such  circumstances  in  this  case.  The 
charges  in  the  bill,  even  if  true,  only  constitute  a  matter  of 
account,  and  could  be  equally  well  disposed  of  by  the  Commis- 
sioner in  Bankruptcy:  Thompson  v.  Derham  (8);  Preston  v. 
WHson  (9) ;  Laycock  jv.  Johnson  (10).  If  the  case  of  Martin  v. 
Pawning  had  been  decided  when  the  bill  was  filed,  we  should  have 
raised  the  question  by  demurrer  or  by  an  answer.  But  an  objeo- 
tion  to  jurisdiction  can  be  taken  at  any  stage  of  the  proceedings. 

Mr.  BawSf  for  the  Defendant  Hayward. 

(1)  5tli  Ed.  p.  176.  (6)  Law  Bep.  3  Ch.  404. 

(2)  Law  Rep.  6  Bq.  636.  (7)  Ibid.  4  Ch.  356. 

(3)  8  Vea.  387.  (8)  1  Hare,  858. 

(4)  6  Ibid.  626.  (9)  6  Ibid.,  185. 

(5)  1  D.  J.  &  S.  307.  '    (10)  6  Ibid.,  199. 
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LoBD  Hatheblet,  L.G. : —  L.  o. 

This  cause  has  been  brought  before  me  as  an  original  cause,  in       ^^ 
consequence  of  a  supposed  yariation  in  the  decisions  of  the  Coutt      Btohb 
with  respect  to  the  course  to  be  pursued  in  the  administration  of     THOMia. 
the  trusts  of  a  creditors'  deed,  which  has  been  executed  and  re- 
gistered  with  all  the  formalities  required  by  the  Bankrupiey  Ad, 
1861,  and  where  the  administration  can  be  effectively  worked  out 
in  bankruptcy. 

The  deed  in  the  present  case  is  in  the  common  form,  except 
that  as  all  the  three  trustees  were  creditors,  there  is  a  proviso 
empowering  two  of  the  trustees  to  settle  the  debt  of  the  third 
trustee.  But  certain  circumstances  have  taken  place  which  are 
said  to  be  so  special  as  to  justify  this  suit.  One  of  the  trustees 
has  purchased  a  part  of  the  property,  and  it  is  charged  against 
him  that  he  bought  it  at  an  imdervalue,  and  that  this  being  a 
purchase  by  a  trustee  from  himself,  the  Plaintiff  ought  to  have 
the  ordinary  remedy  in  this  Court  of  setting  the  purchase  aside 
and  having  the  property  resold,  and  the  trustee  fixed  with  the  loss 
if  there  should  be  any.    That  is  the  principal  specialty. 

As  regards  the  jurisdiction  of  this  Court,  three  questions  arise : 
first,  whether  the  Court  has  any  jurisdiction  in  the  case  of  a  credi- 
tors' deed;  secondly,  what  special  circumstances  are  required  to 
shew  that  the  Court  of  Bankruptcy  cannot  give  adequate  relief 
before  the  Court  will  exercise  its  jurisdiction ;  and  thirdly,  whether 
it  is  not  too  late  in  this  case  to  take  an  objection  to  the  jurisdiction 
of  the  Court  after  the  answers  have  been  put  in  and  the  iritnesses 
examined. 

As  to  the  first  question,  I  feel  no  doubt  that  there  is  jurisdiction 
in  this  Court  if  it  thinks  fit  to  exercise  it.  I  do  not  think  that 
Martin  v.  Powning  (1)  or  any  other  case  has  decided  that  the 
jurisdiction  of  this  Court  is  ousted  by  the  Court  of  Bankruptcy. 
But  that  case  has  declared  that  in  the  case  of  a  creditors'  deed 
the  whole  matter  has  been  given  to  the  Court  of  Bankruptcy,  and 
that  it  is  more  convenient  that  the  trusts  should  be  administered 
there,  and  that  this  Court  will  not  interfere  unless  there  are  some 
special  circumstances  to  call  for  such  interference. 

(1)  Law  Rep.  4  Ch.  366. 
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L.  O.  I  take  it  that  the  rnle  as  to  jurisdiction  is  this :  that  the  jurisdic* 

1870  tion  of  this  Court  is  not  ousted  unless  there  is  an  express  enact- 
gTO2ia  luent  in  the  statute  which  provides  a  new  jurisdiction.  This  has 
^P^^j^  been  exemplified  in  many  cases  in  which  the  Courts  of  Common 
—  Law  haye  had  jurisdiction  given  them^  as  in  the  case  of  discovery, 
which  was  formerly  exclusively  within  the  jurisdiction  of  this  Court. 
The  difference  between  a  trust  deed  and  the  bankruptcy  of 
a  debtor  is,  that  where  there  is  a  bankruptcy  the  Whole  machinery 
is  in  the  Court  of  Bankruptcy,  and  the  jurisdiction  of  the  Court 
of  Chancery  is  put  an  end  to.  The  assignees  are  officers  of  an- 
other jurisdiction.  But  with  respect  to  trust  deeds,  the  question  may 
arise  whether  the  Court  of  Bankruptcy  has  power  to  give  adequate 
relief  in  all  cases.  I  take  it  that  in  ordinary  cases  the  Court  of 
Bankruptcy  is  fully  adequate  to  carry  into  execution  the  trusts  of 
these  deeds,  and  that  the  Legislature  has  given  it  power  to  deal 
with  the  trustees  as  with  assignees,  and  the  debtor  as  with  a  bank* 
rupt;  but  the  Legislature  has  not  thought  proper  in  express  terms 
to  oust  the  jurisdiction  of  this  Court.  Where,  as  in  Marlin  v» 
Pouming  (1),  the  whole  object  is  to  deal  with  the  assets,  the  Com- 
missioner is  perfectly  competent,  and  this  Court  will  refuse  to  grant 
relief.  But  if  there  is  anything  dehors  the  administration  of  the 
assets  in  which  the  Commissioner  cannot  give  adequate  relief^ 
recourse  may  be  had  to  this  Court. 

The  head  note  of  Martin  v.  Powning  is  perfectly  accurate  when 
it  says  that ''  The  Court  will  not  in  ordinary  circumstances  enteiv 
tain  a  suit  for  the  administration  of  the  trusts  of  a  deed  registered 
under  the  Bankruptcy  Act,  1861."  In  that  case  the  Court  makes 
these  observations  (2): — ''With  respect  to  the  first  question,  it 
has  been  correctly  stated  by  the  Bespondents'  counsel  that  before 
the  Bankruptcy  Act,  1861,  this  Court  habitually  exercised  juris- 
diction over  composition  deeds  and  trust  deeds  for  the  benefit  of 
creditors  in  the  same  manner  as  over  other  trusts ;  and  in  Biehes 
Y.  Owen  (3),  which  was  a  case  of  a  deed  registered  under  the  Act 
of  1861,  the  Court  appointed  a  receiver,  but  in  that  case  the  deed 
was  a  deed  of  inspectorship,  the  Plaintiffs  were  the  trustees  of  the 
deed,  and  were  suing  the  insolvent  debtor  for  the   purpose  of 

(1)  Iaw  Bep.  4  Ch.  856.  (2)  Law  Bep.  4  Ch.  867. 

(3)  Law  Bep.  3  Ch.  820. 
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enforcing  the  deed  against  him,  and  the  interference  of  the  Court       L.  G. 
was  limited  to  the  appointment  of  a  receiver  for  the  protection  of       1870 
the  property,  and  we  have  not  been  referred  to  any  case,  nor  do  we       stonb 
think  that  any  case  can  be  found  in  which  the  Court  has  enter-     xiioMAa. 

tained  a  suit  for  the  administration  of  the  trusts  of  a  deed  regis-        

tered  under  the  Act,  and  in  Bell  v.  Bird  (1)  the  Court  refused  to 
entertain  such  a  suit.  The  Act  of  1861  has  placed  the  trust  deeds 
registered  under  its  provisions  in  a  position  widely  differing  from 
that  occupied  by  composition  deeds  and  trust  deeds  for  the  benefit 
of  creditors  under  the  old  law ;  for  by  the  Act  of  1861,  if  the  proper 
majority  of  creditors  be  obtained,  and  the  other  requisites,  be 
observed^  the  deed  becomes  binding  on  the  minority  in  the  siime 
manner  as  if  they  had  executed  the  deed  (sect.  192)  ;  and  the  197th 
section  gives  to  the  deed  effects  similar  to  those  of  an  adjudication 
of  bankruptcy,  and  provides  that  the  debtor,  the  creditors '  who 
execute,  assent  to,  or  are  bound  by  the  deed,  and  the  trustees,  shall 
in  all  matters  relating  to  the  estate  and  effects  of  the  debtor  be 
subject  to  the  jurisdiction  of  the  Court  of  Bankruptcy,  and  have 
the  benefit  of  and  be  liable  to  all  the  provisions  of  the  Act,  and 
that  the  creditors  and  trustees  shall  have  the  same  *  powers,  rights, 
and  remedies '  as  creditors  or  assignees  in  bankruptcy,  and  that, 
'except  where  the  deed  shall  expressly  provide  otherwise,'  the 
Court  of  Bankruptcy  shall  determine  all  questions  arising  under 
the  deed  according  to  the  law  and  practice  of  bankruptcy,  and 
shall  have  power  to  make  and  enforce  all  such  orders  as  it  might 
have  made  if  the  debtor  had  been  adjudged  bankrupt,  and  his 
estate  were  administered  in  bankruptcy." 

Is  there,  then,  anything  in  this  case  which  would  render  the  relief 
in  Chancery  more  effectual  than  in  bankruptcy  ?  I  have  no  hesi- 
tation in  saying  that  there  is  not.  The  facts  are  simply  these : — 
Two  years  before  the  filing  of  the  bill,  one  of  the  trustees  bought 
part  of  the  assets,  and  immediately  afterwards  sold  it  to  a  company. 
The  whole  matter  resolves  itself  into  a  question  of  account.  If  it 
shall  turn  out  that  the  property  was  sold  at  an  undervalue,  the 
trustee  can  be  made  to  account ;  but  there  can  be  no  resale,  for 
the  company  which  bought  the  property  are  not  before  the  Court. 
There  is  no  pretence  for  saying  that  there  is  anything  in  this  case 

(1)  Law  Rep.  6  £q.  635. 
Vol.  7.  T  1 


226  CHANCBBY  APPEALS.  [L.  R. 

L-  C.       which  cannot  be  set  right  in  bankruptcy.    But  it  is  said  that  it  is 

1870       too  late  for  the  Defendants  now  to  take  the  objection.    I  cannot, 

SrosfB       however,  say  that  the  Defendants  were  entirely  wrong  in  the  course 

Thomas.     ^^^7  bave  pursued.    The  case  of  Martin  v.  Powning  (1)  was  not  de- 

""^       cided  at  the  time  of  the  filing  of  the  bill,  so  that  it  was  not  clear 

that  a  demurrer  would  lie.    There  were  also  personal  charges 

against  the  Defendants,  which  they  might  think  it  right  to  answer. 

On  the  other  hand,  the  Plaintiflf  might  have  himself  stopped  the 

suit  when  Martin  v.  Fowning  was  decided. 

I  have  said  that  there  is  nothing  to  justify  the  Court  in  inter- 
fering, but  I  may  add  that  there  is  much  in  this  case  to  shew  how 
mischievous  its  interference  would  be,  and  it  is  clear  that  the 
creditors  could  get  no  benefit  &om  the  suit.  The  deed  in  this  case 
was  an  honest  one.  Except  the  present  charge,  no  fault  has  been 
found  with  the  trustees.  The  Plaintiff  admits  that  there  is  only  a 
balance  of  about  £167  due  to  him.  When  the  account  was  sent  to 
him,  making  him  out  a  debtor  to  the  estate,  he  did  not  discover  the 
error  in  the  account  for  a  whole  year,  and  then  found  out  that 
some  items  had  been  charged  twice  over.  In  the  meantime  9s.  in 
the  pound  had  been  distributed.  Two  days  before  the  bill  was  filed 
a  distinct  offer  was  made  him  to  pay  9s.  in  the  pound  on  what 
should  turn  out  to  be  due  to  him ;  but  without  taking  the  trouble 
to  settle  the  amount  payable,  the  bill  was  at  once  filed. 

There  has  been  a  great  deal  of  controversy  about  the  valuation. 
The  correctness  of  Footers  valuation  is  not  questioned,  and  it  turns 
out  that  the  difference  of  the  value  put  upon  the  property  when 
the  Defendant  bought  it  arose  principally  from  the  fact  that  some 
of  the  stock  had  been  sold,  so  that  the  undervalue  complained  of 
cannot  be  more  than  £160.  The  Plaintiff  wishes  all  this  gone 
into  in  Chambers,  when  a  single  application  to  the  Judge  in  bank- 
ruptcy would  have  answered  all  the  purpose. 

I  do  not  deny  that  there  may  be  cases  in  which  it  may  be  right 
to  apply  to  this  Court  for  relief — the  appointment  of  a  receiver  is 
such  a  case — ^but  I  think  that  in  general  application  should  first 
be  made  to  the  Commissioner  in  bankruptcy,  and  if  full  relief 
cannot  be  so  obtained,  recourse  may  be  had  to  this  Court 

The  bill  was  quite  unnecessary,  and  must  be  dismissed ;  and  as 

(1)  Law  Rep.  4  Cb.  356. 
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there  had  been  an  offer  made  to  pay  a  dividend  on  the  Plaintiff's  L.  C. 

4ebt  before  the  bill  was  filed,  I  shall  dismiss  it  with  costs,  which  I870 

I  should  not  otherwise  have  done.  81^ 


Solicitor  for  the  Plaintiff:  Mr.  C.  M.  Stretton,  agent  for  Mr. 
Jjoosemore^  Tiverton, 

Solicitor  for  the  Defendants :  Mr.  T.  E.  Dixony  agent  for  Mr*. 
Bansam,  Wellington,  Somerset. 


V, 

Thomas. 
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PEAROE  V.  MORRIS.  LC. 

1869 
Mortgagee — Payment — Reconveyance, 

A  mortgagee  Ib  not  bound  to  convey  the  legal  estate  in  the  mortgaged  pro- 
perty and  to  deliver  up  the  title  deeds  to  a  person  from  whom  he  has  accepted 
payment  of  principal,  interest,  and  costs,  if  that  person  has  only  contracted 
to  purchase  a  part  of  the  mortgaged  estate,  and  has  not  accepted  the  title. 

On  tender  by  a  person  having  a  partial  interest  giving  a  right  to  redeem 
the  mortgagee  is  bound  to  convey,  but  the  conveyance  should  reserve  the 
equities  of  the  other  persons  interested. 

Decree  of  the  Master  of  the  Rolls  varied. 

By  indentures,  dated  the  25th  of  March,  1867,  and  the  11th  of 
March,  1868,  Robert  Arthur  Ward  mortgaged  a  piece  of  freehold 
land  to  cTomes  Oroudy,  and  by  another  indenture,  dated  the  2nd  of 
April,  1868,  he  further  mortgaged  the  same  piece  of  land  to  Francis 
Maekay.  About  the  beginning  of  1869  Ward  and  Maekay  entered 
into  a  contract  with  the  Plaintiff  Pearee  for  the  sale  to  him  of 
part  of  the  land,  and  the  Plaintiff  accepted  the  title  to  the  property, 
subject  to  the  confirmation  of  the  purchase  by  certain  persons  ap- 
pearing to  be  beneficially  interested  therein.  While  matters  were 
in  this  position  the  three  mortgages  above  mentioned  were  trans- 
ferred to  the  Defendant  Morris.  On  the  26th  of  January,  1869, 
the  Defendant  gave  notice  to  Ward  of  his  intention  to  sell  the  pro- 
perty under  the  power  of  sale  in  the  mortgages  within  a  fortnight, 
or  earlier  if  so  advised.  Thereupon  the  Plaintiff  tendered  to  the 
Defendant  the  amount  demanded  by  him  for  principal,  interest, 
and  costs,  and  the  Defendant  accepted  the  tender  and  received  the 
money.    The  Plaintiff  then  required  the  Defendant  to  convey  to 

r2  1 
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L.  0.       lum  the  legal  estate  in  the  mortgaged  property,  and  to  deliver  up 
1869       the  title  deeds,  but  the  Defendant  declined  to  do  so,  alleging  that 
Peabcb      ^®  ^*^  ^  trustee  thereof  for  the  mortgagor  and  his  assigns. 

•  The  bill  in  this  suit  was  then  filed  by  Pearee  against  Morris 
alone,  and  prayed  that  the  Plaintiff  might  be  declared  entitled  to 
haye  the  mortgaged  premises  transferred  to  him  and  the  title  deeds 
relating  thereto  deliyered  to  him,  and  that  the  Defendant  might 
be  ordered  to  transfer  the  premises,  and  deliyer  up  the  deeds 
accordingly. 

There  appeared  to  have  been  disputes  between  the  Plaintiff  and 
the  assignees  of  other  parts  of  the  mortgaged  property,  and  the 
Defendant  was  alleged  to  have  refused  to  convey  in  order  to  favour 
those  assignees,  but  the  case  was  not,  in  the  opinion  of  the  C!ourt, 
made  out  against  him.  The  Defendant  also  undertook  by  his 
answer  not  to  part  with  the  deeds  until  the  questions  between  the 
owners  were  determined. 

Some  time  after  the  bill  was  filed  the  Plaintiff  accepted  the  title 
and  took  a  conveyance,  as  appeared  from  an  affidavit  made  in  this 
suit. 

The  Master  of  the  Bolls  made  a  decree  directing  the  Defendant  to 
convey  to  the  Plaintiff  and  pay  the  costs  of  the  suit,  as  reported  (!)• 

The  Defendant  appealed. 

Mr.  Jessd,  Q.O.,  and  Mr.  NcUdery  for  the  Defendant : — 

No  doubt  the  Plaintiff  had  contracted  to  buy  a  part  of  this  land, 
but  he  had  only  accepted  the  title  subject  to  confirmation,  and 
might  never  have  become  the  owner.  The  decree  orders  the  De- 
fendant to  convey  the  land,  without  saying  that  it  is  to  be  subject 
to  the  equities  of  redemption  affecting  it^  which  cannot  be  right* 
Of  course  any  person  who  is  entitled  to  an  interest  in  any  part  of 
the  land  may  redeem,  but  it  does  not  follow  that  he  is  entitled  to 
a  conveyance.  The  Plaintiff  does  not  ask  for  a  transfer  but  a  re» 
conveyance.  When  the  mortgagee  has  been  redeemed  he  becomes 
a  trustee  for  all  those  who  have  an  interest  in  the  equity  of  redemp- 
tion :  Chdmondeley  v.  Clinton  (2) ;  James  v.  Biou  (3).  The  case 
of  Wicks  V.  Serivens  (4)  only  decided  that  a  tenant  for  life  is 

(1)  Law  Hep.  8  Eq.  217.  (3)  3  Sw.  234. 

(2)  2  Jac.  &  W.  184.  (4)  IJ.  &  H.  215.  ']] 
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entitled  to  redeem.    The  Defendant  had  notice  that  there  was  a  L.  0. 

<K>ntest  between  the  owners  of  this  estate,  and  could  not  safely  1869 

<5onvey  to  one  person  only  of  those  who  were  interested.  F^Bi^tos 


Mr.  SouthffcUe,  Q.C.,  and  Mr.  ViUiers,  for  the  Plaintiff: — 

Unless  the  Plaintiff  can  compel  a  conveyance,  how  is  he  to  fore- 
<ilose  or  get  his  money  ?  And  how  long  can  the  Defendant,  Avho 
has  taken  the  Plaintiff's  money,  be  allowed  to  prevent  him  from 
getting  it  back  ?  No  doubt  there  are  rights  to  contribution  as  be- 
tween the  different  owners  of  this  land,  but  the  Defendant  has 
nothing  to  do  with  that  He  might  perhaps  have  refused  to  re- 
•ceive  the  Plaintiff's  money,  but  here  he  has  taken  the  money  and 
keeps  both  money  and  land.  The  decree  does  not  direct  the  con- 
veyance to  be  made  in  any  particular  form,  but  reserves  it  to  be 
^tUed  by  the  Judge,  and,  of  course,  any  necessary  reservation  of 
rights  will  be  made.  We  never  claimed  to  have  an  absolute  con- 
veyance, but  if  the  conveyance  was  in  that  form  it  would  not 
signify,  as  we  should  still  take  subject  to  all  the  equities :  Muiha 
V.  Elisha  (1)  and  Smith  v.  Chreen  (2)  shew  what  is  the  form  of  the 
•decree  in  such  cases.  Why  should  the  mortgagee  not  convey  ?  He 
has  received  all  he  can  ever  claim,  and  how  would  the  owners  of 
the  other  part  of  the  land  be  injured  by  the  legal  estate  being 
^X)nveyed  to  the  Plaintiff. 

Mr.  Jessd  in  reply. 

JLoRD  Hatheblet,  L.C. : — 

The  authorities  have  now  completely  settled  what  is  the  proper 
•course  to  be  taken  by  a  mortgagor  in  asserting  his  right  to  redeem 
And  tendering  the  money,  but,  of  course,  if  the  money  is  accepted, 
the  thing  is  carried  a  step  further. 

Any  person  interested  in  the  equity  of  redemption  is  entitled  to 
redeem,  and  when,  being  so  entitled,  he  tenders  the  mortgage 
money  and  interest,  he,  having  a  part  in  the  equity  of  redemption, 
is  entitled  to  the  delivery  of  the  title  deeds,  and  to  have  a  con- 
veyance of  the  property.  In  what  form  that  conveyance  shall  be 
<lrawn  depends  upon  the  circumstances.    The  cases  of  Smith  v. 

(1)  3ct.  Dec.  Srd  Ed.  476.  (2)  1  Coll.  555. 
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T4. 0.       Oreen  (1),  and  Muiha  t.  JEKtiha  (2),  shew  how  that  ought  to  be 
1869       dealt  with  by  a  tenant  for  life  who  takes  the  conveyance^  provision 
PiEARCB      being  made  reserving  any  portion  of  the  eqnity  of  redemption 
^  ^*  that  he  is  not  interested  in,  and  giving  those  who  are  entitled  the- 
opportunity  at  the  proper  time  of  coming  themselves  and  redeem- 
ing by  paying  their  portion  of  the  debt — a  point  which  I  had  to 
consider  in  the  case  of  Wieks  v.  Scrivens  (3).    The  tenant  for  life 
having  a  conveyance  and  having  the  deeds  cannot  be  redeemed  by 
those  in  remainder,  but  retains  the  life  estate,  and  when  the  re- 
mainderman comes  into  possession  of  the  estate  he  can  then  obtain 
a  redemption  of  the  charge  which  the  tenant  for  life  had  acquired* 
Seeing  therefore  that  any  person  having  an  interest  in  the  equity 
of  redemption,  and  having  redeemed,  is  entitled  to  a  conveyance, 
it  is  impossible  to  hold  that  there  must  necessarily  be  a  Chancery 
suit  in  order  to  determine  who  the  persons  are  who  are  entitled  to* 
the  other  parts  of  the  equity  of  redemption.    All  that  either  the 
Court  or  the  mortgagee  has  to  attend  to  is,  that  in  fact  the  person 
tendering  the  money  has  an  interest,  whatever  it  may  be,  in  the 
equity  of  redemption.     It  would  be  very  mischievous  to  mort- 
gagees if  the  Court  were  to  hold  that  they  were  bound  to  inquire 
into  the  titles  of  all  the  persons  who  have  got  other  interests  in 
the  equity  of  redemption,  or  that,  if  they  accepted  their  money 
without  a  suit,  it  was  at  their  peril,  because  they  had  been  consti- 
tuted trustees  for  other  parties.    It  would  also  involve  mortgagors 
in  a  vast  amount  of  litigation  and  costs,  which  would  be  entirely 
unnecessary  in  most  cases. 

A  mortgagee,  though  a  trustee  when  he  is  paid  off  by  the  right 
person  (as  in  the  ease  of  Cholmonddey  v.  Clinton)  (4),  has  a  plain 
duty  to  perform.  He  is  only  a  trustee  for  the  persons  interested 
n  the  equity  of  redemption ;  and  so  far  as  the  authorities  have 
gone  hitherto,  he  is  not  entitled  to  convey  absolutely  to  a  mere 
stranger  to  the  estate,  but  is  bound  to  convey  to  any  person  having 
an  interest  in  th6  estate  which  gives  a  right  to  redeem.  Then  the 
mortgagee  has  to  discharge  his  duty  fully  by  making  a  conveyance* 
and  handing  over  the  deeds  to  the  person  tendering  him  the 
money. 

(1)  1  Ck)ll.  655.  (3)  IJ.  &  H.  215. 

(2)  Set.  Bee.  3rd  Ed.  475.  (4)  2  Jac.  &  W.  184. 


v. 

AIORBn. 


VOL.  v.]  OHANCEBY  APPEALS.  231 

As  regards  the  form  of  the  conreycuicei  I  apprehend  it  shonld       l.  c. 
be  drawn  in  such  a  manner  as  that  there  should  be  very  little        18C9 
difficulty  arising  upon  the  subject  afterwards,  and  that  there      veaock 
should  be  expressed  on  the  face  of  the  conveyance  a  statement 
of  some  kind  with  reference  to  the  exact  position  of  the  parties, 
shewing  that  the  person  so  redeeming,  having  only  a  partial  interest, 
is  to  hold,  subject  to  the  rights  of  redemption  of  all  the  persons 
who  hold  other  interests.    That,  I  think,  should  have  been  stated 
in  the  decree,  and  so  far  it  appears  to  me  that  there  must  be  a 
variation  in  the  decree. 

The  point  which  has  given  me  most  trouble  in  the  whole  case  is 
witih  reference  to  the  costs  of  this  defendant  The  Court  always 
feels  reluctant  to  depart  in  any  way  from  the  course  which  has 
been  taken  in  the  Court  below  with  reference  to  the  costs ;  and  it 
is  a  well-known  rule  of  the  Court  that  if  the  decree  is  sought  to  bo 
varied  in  respect  of  costs  only,  no  appeal  can  lie.  In  this  case  the 
mortgagee  was  told  by  the  person  who  tendered  the  money  that 
he  was  the  owner  of  a  portion  of  the  estate  by  contract.  Of  course, 
the  mortgagee  is  himself  in  considerable  peril  if  he  refuses  to 
accept  payment,  and  I  am  not  saying  whether  he  would  or  would  not 
be  entitled  absolutely  to  refuse  in  such  a  case ;  but  if  he  did  so, 
and  it  turned  out  that  the  person  tendering  the  money  was  entitled 
to  redeem,  then  the  interest  of  the  mortgagee  would  at  once  be 
stopped.  It  might  turn  out,  of  course,  that  the  person  who  had 
entered  into  this  contract  might,  finally,  not  become  the  owner  of 
the  estate,  because  the  contract  might  go  off;  but  he  has  at  the 
time  ground  for  asserting  a  right  which  would  entitle  him  to  make 
a  tender,  as  he  did  here.  But  whether  he  is  entitled  to  have  a 
conveyance,  and  to  have  the  deeds  delivered  up  until  his  title  is 
completed,  is  quite  another  matter. 

It  appears  to  me,  upon  the  best  consideration  that  I  can  give 
to  the  case,  that,  although  he  is  entitled  to  tender  the  money, 
and  although  if  he  turns  out  ultimately  to  be  the  owner,  he  will 
be  entitled  to  demand  a  conveyance  and  a  delivery  up  of  the 
deeds,  yet  I  do  not  think  that  until  he  is  the  owner  he  can  be  said 
to  have  actually  got  the  complete  title  which  is  necessary  to 
enable  him  to  demand  a  conveyance. 

It  appears  to  me  that  this  Plaintiff  was  premature  in  filing  a 
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L.  C.  bill  to  have  the  deeds  delivered  up  to  him,  and  to  have  a  convey- 
1869  ance  made  to  him ;  though  it  would  be  different  if  it  had  been 
PkIbcb  proved  that  the  Defendant  had  threatened  to  deliver  up  the  deeds 
to  a  third  person,  which  was  not  proved  in  this  case.  Moreover, 
farther  than  that,  when  the  bill  was  filed  the  Defendant  did  what 
he  was  bound  to  do,  and  undertook  not  to  part  with  the  deeds 
until  the  whole  matter  was  determined  between  the  parties. 

The  case  of  James  v.  Biou  (1)  has  been  cited  as  an  authority  by 
the  Appellants,  who  have  put  their  case  a  great  deal  too  high ;  but 
that  case  only  decides  that  a  mortgagee  is  not  bound  to  accept 
payment  from  a  stranger  who  has  no  title  to  redeem.  I  think 
that  the  Defendant,  having  taken  the  money,  is  bound  now  to 
hand  over  the  deeds  to  the  person  who  has  proved  himself  to  be 
entitled,  but  until  that  proof  was  made  with  reasonable  certainty 
he  was  not  bound  to  hand  them  over,  which  was  the  point  decided 
in  Uiat  case. 

In  this  case  the  Plaintiff,  when  he  filed  this  bill,  had  not  actually 
accepted  the  title,  and  I  must  hold  that  in  such  a  state  of  things 
he  was  not  entitled  to  a  conveyance,  and  therefore  that  the  bill 
was  filed  prematurely.  It  appears,  however,  that  the  Plaintiff's 
title  has  since  been  completed,  and  he  is  therefore  now  entitled  to 
a  conveyance,  and  to  have  the  deeds  delivered  to  him. 

Mr.  Jessel  suggested  that  it  might  turn  out  upon  a  balance  of 
accounts  that  there  was  something  due  to  the  vendor,  and  that  the 
purchaser  had  no  right  to  have  the  estate  conveyed  at  all.  That 
is  a  matter  which  it  appears  to  me  ought  not  to  be  entered  into, 
because  if  that  were  to  be  done  there  could  be  no  conveyance  in 
these  matters  without  a  Chancery  suit. 

The  Defendant  has  certainly  placed  his  rights  much  too  high,  and 
has  claimed  to  hold  the  deeds  and  the  legal  estate  as  trustee  for 
all  parties  as  they  should  make  out  their  rights  to  him ;  but  I 
cannot  lay  much  stress  upon  that,  considering  that  the  Plaintiff 
was  not  in  a  position  to  assert  his  right  to  that  which  he  claimed, 
and  that  matters  might  well  have  been  left  as  they  were  until  the 
Plaintiff  had  completed  his  purchase. 

Having,  therefore,  to  alter  the  decree  as  to  the  form  of  the  con- 

(1)  3  Sw.  234. 
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veyance,  I  am  able  to  say  that  the  Defendant,  like  every  other 
mortgagee,  ought  to  have  his  costs. 


MniUTSs. — ^Vary  the  decree ;  tax  the  costs  of  the  Defendant,  and  upon  PlainiifT 
paying  such  costs  let  the  Defendant  convey  the  legal  estate  in  the  mortgaged 
premises,  subject  as  to  the  portion  of  the  premises  in  which  the  equity  of  redemp- 
tion is  vested  in  any  other  person  than  the  Plaintiff,  to  such  equity  of  redemption ; 
the  other  part  of  the  decree  to  stand  as  before. 

Solicitors :  Messrs.  Gumey  dt  Co. ;  Messrs.  Coverdale  &  Co. 


LC. 

1869 


Peabcb 

V. 

Morris. 


BUEDICK  V.  GAEEICK. 

SkUute  of  LimUatioM — Time  of  Suing  <u  against  Administrator — A(ftnt^^ 
Solicitor — Account — Comjtound  Interest — Employing  Money  in  Business 
— Pleading — Married  Woman  Administratrix. 

An  agent  who  stands  in  a  fiduciary  relation  to  his  principal  caimot  set  up 
the  Statute  of  Limitations  in  bar  of  a  suit  for  an  account  by  his  principaL 

An  agent,  who  was  a  solicitor  in  London^  held  a  power  of  attorney  from 
his  principal  in  America  to  sell  his  property  and  invest  the  proceeds  in  his 
name.  The  agent  received  certain  moneys  under  the  power  and  paid  them 
into  his  own  bankers  to  (ha  general  account  of  his  firm.  The  principal  died 
in  1859  intestate.  In  1867  his  widow  took  out  administration  to  his  estate, 
and  in  1868  she  filed  a  bill  against  the  agent  for  an  account : — 

Hdd^  that  the  agent  held  the  money  in  trust  for  his  principal,  and,  there- 
fore, the  Statute  of  Limitations  was  no  bar  to  the  suit. 

SemhU,  that  if  there  had  been  no  fiduciary  relation  between  the  parties, 
inasmuch  as  the  agency  lasted  till  the  death  of  the  principal,  the  Statute  <f 
Limitations  would  not  have  begun  to  run  till  administration  was  taken  out. 

There  being  no  proof  that  the  agent  had  made  any  interest  or  profit  by  the 
money  in  his  hands,  he  was  charged  with  simple  interest  at  £5  per  cent. 

Compound  interest  will  only  be  given  against  an  accounting  party  when 
he  has  employed  the  money  in  business.  Qusere^  whether  it  can  bo  given 
without  a  case  for  it  being  expressly  made  by  the  bill. 

Mixing  the  money  with  the  ordinary  account  of  a  firm  of  solicitors  at  a 
banken  is  not  such  employment  in  business  as  will  render  a  member  of  the 
firm  liable  to  compound  interest. 

The  decree  of  Stuart,  Y.C,  afiSrmed  with  variations. 

A  married  woman  administratrix  filed  a  bill  by  her  next  friend  against  an 
accounting  party  to  the  estate  of  the  intestate,  making  her  husband  a  co- 
Defendant  : — 


L.  a 

and  L.  J.  6. 
1870 


Jan.  18,  24. 
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l^  Q,  Eddf  that  the  other  Defendant  might  have  demurzed ;  but  aa  no  objection 

and  L.  J.  G.  was  made  till  the  hearing,  the  Court  allowed  the  bill  to  be  amended,  making 

1870  ^®  hnaband  and  wife  oo-Plain tiffs. 

In  re  Eindmanh  (1)  commented  on. 


BUBDICK 

Gabbick.     JL  his  was  an  aj^eal  from  a  decisiozi  of  Vice-Chancellor  Stuart. 
"""  On  the  7th  of  June,  1858,  Percival  Egerton  OarricJc  (since  de- 

ceased), who  was  then  residing  in  the  United  States  of  America, 
executed  a  power  of  attorney  appointing  his  brother  David  Oar- 
rieh,  and  his  solicitor  John  Braddick  Monckton,  jointly  and  severally 
his  attorneys  to  lease  and  manage  his  real  estates  in  England  ;  to 
receive  the  rents,  to  sell,  and  receive  the  purchase-money  for  the 
same ;  to  call  in  and  collect  all  sums  of  money  and  goods  due  or 
belonging  to  him ;  and  to  apply  and  dispose  of  all  moneys  which 
should  from  time  to  time  come  to  their  hands  in  the  following 
manner,  namely,  after  paying  the  costs  and  expenses  sustained  by 
them  to  keep  down  interest  on  mortgages  or  other  debts,  to  pay 
mortgages  and  other  debts,  to  purchase  land,  and  to  procure  the 
same  to  be  conveyed  to,  or  in  trust  for,  the  said  P.  E.  Garrick,  his 
heirs,  executors,  administrators,  and  assigns,  or  to  such  uses  as  the 
attorneys  should  deem  most  beneficial  to  him,  and  to  invest  the 
residue  of  such  money  in  the  securities  therein  mentioned,  either  in 
the  name  of  the  said  P.  E.  Oarriek,  or  in  the  name  or  names  of 
any  other  person  or  persons  in  trust  for  him. 

The  power  of  attorney  contained  full  powers  to  the  attorneys  to 
bring  and  defend  actions,  to  execute  deeds,  and  to  use  the  name 
of  P.  E.  Oarriek  as  fully  and  effectually  as  he  himself  could ;  the 
said  P.  E.  Garrick  thereby  declaring  it  to  be  his  full  intent  that 
all  matters  and  things  respecting  the  same  should  be  under  the 
full  management  and  control  of  the  said  D.  Garrick  and  J.  B, 
Monckion  respectively. 

Under  this  power  the  Defendants  in  1858  and  1859  sold  P.  E, 
Garrick's  real  estate,  and  collected  his  personal  estate  and  received 
the  proceeds,  amounting  to  a  considerable  sum  of  money,  for  a 
small  part  only  of  which  they  accounted  to  him. 

On  the  11th  of  November,  1859,  P.  E.  Garrick  died  intestate, 
leaving  the  Plaintiff,  his  widow,  surviving  him. 

In  January,  1860,  the  Plaintiff,  by  her  agent  in  America,  applied 

(1)  1  Dr.  &  Sm.  129. 
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4o  Messrs.  Monekhm  A  Co.,  the  solicitors  of  the  Defendants,  of       L.  0. 
which  firm  the  Defendant  J.  B.  MancUon  was  a  member,  asking 
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for  an  account  of  the  estate  of  P.  IS.  Garrich,  but  Messrs.  MoncJdon 
declined  to  furnish  an  account  except  to  the  administrator  of  P.  E, 
Qarriek  legally  constituted.  Gabbiok> 

In  February,  1861,  the  Plaintiff  married  the  Defendant  Loron 
Burdieh. 

In  October,  1867,  the  Plaintiff  took  out  administration  to  her 
former  husband  P.  K  Oarriek. 

The  bill  was  filed  in  February,  1868,  by  the  Plaintiff  by  her 
next  friend,  charging  the  Defendant  MoncJdon  with  haying  made  a 
profit  with  the  money  received  by  him  under  the  power  of  attorney, 
and  praying  for  an  account  of  all  the  dealings  and  transactions  of 
the  Defendants  Moncktan  and  Qarriek  in  relation  to  the  real  and 
personal  estate  of  P.  E.  Oarriek^  and  of  all  moneys  received  by 
them  under  the  power  of  attorney,  and  that  the  Defendants  might 
pay  to  the  Plaintiff  what  should  be  found  due  from  them,  together 
with  the  costs  of  the  suit. 

The  Defendant  Loron  Burdiek  was  made  a  co-Defendant.  The 
Defendants  D.  Garrick  and  J.  P.  Monokton  put  in  answers,  in 
which  they  explained  that  their  reason  for  refusing  to  account  when 
applied  to  in  January,  1860,  was  that  they  doubted  whether  it  was 
true  that  P.  E.  Garrick  had  left  a  widow ;  and  they  stated  that  the 
money  received  by  them  under  the  power  of  attorney  had  been 
paid  into  the  London  and  Westminster  Bank  in  the  name  of  the 
firm  of  Monckton  &  Co.^  but  they  denied  that  it  had  been  employed 
by  them  in  any  other  sense  in  the  way  of  business,  or  that  any 
profit  had  been  made  by  it ;  and  they  set  up  the  Statute  of  Limita- 
tions in  bar  of  the  Plaintiff's  claim. 

The  Vice-Chancellor  was  of  opinion  that  the  StattUe  ofLimita- 
tions  had  no  application,  and  ordered  an  account  as  prayed  by  the 
bill ;  and,  on  the  ground  that  the  Defendant  Monckion  had  mixed 
the  money  of  his  principal  with  his  own,  he  directed  that  in  taking 
the  account  half-yearly  rests  should  be  made,  and  the  Defendants 
Oarriek  and  Monckton  charged  with  interest  at  £5  per  cent,  on  the 
half-yearly  balances  found  to  have  been  in  their  hands,  and  that  the 
Defendants  should  pay  to  the  next  friend  of  the  Plaintiff  what 
should  be  found  due  from  them,  together  with  the  costs  of  the  suit. 


236  CHANCEBY  APPEALS.  [L.  B. 

L.  0.  From  this  decree  the  Defendants  Garrich  and  MoncJcton  appealed. 

tind  L.  J.  G. 

1870  Mr.  Dickinson^  Q.C.,  and  Mr.  6r.  W.  CoUins^  for  the  Appellants : — 

BuBDTCK  The  suit  is  improperly  framed.  The  husband  and  wife  ought  to 
OABRrcK.  ^^  co-Flaintiffs.  The  result  is,  that  the  decree  orders  payment  to 
the  next  friend  of  the  Plaintiff,  who  can  give  no  discharge  for  it 

But  supposing  this  difficulty  to  be  got  oyer,  the  suit  cannot  be 
maintained  on  the  merits.  The  Defendants  are  agents,  not  trustees. 
They  had  power  to  invest  the  money  which  might  come  to  their 
hands,  but  no  trust  arose  until  they  had  actually  invested  it  The 
non-investment  was  merely  a  neglect  of  duty  on  the  part  of  the 
agent  It  was  the  case  of  a  mere  legal  demand,  which  is  now 
barred  by  the  Stcdute  of  Limitations :  Cadbury  v.  Smith  (1).  That 
statute  is  applicable  to  suits  between  bankers  and  their  customers : 
Foley  V.  Hill  (2) ;  and  between  solicitors  and  their  clients :  In  re 
Hindmarah  (3). 

It  is  argued  by  the  other  side  that^  supposing  the  statute  ap- 
plicable, it  did  not  begin  to  run  till  the  grant  of  administration. 
But  that  is  not  so,  because  the  cause  of  action  occurred  before 
P.  K  Garrich's  death,  and  the  statute,  having  once  begun  to  run, 
could  not  be  stopped  by  the  absence  of  representatives  of  either 
party :  Rhodes  v.  Smethurst  (4) ;  FreaJce  v.  Cra/nefeldl  (5). 

Whatever  right  the  Plaintiff  may  have  to  an  account,  the  decree 
is  erroneous  in  directing  an  account  with  half-yearly  rests.  No 
case  is  made  for  interest  on  the  half-yearly  balances  by  the  bill, 
nor  is  it  asked  for  in  the  prayer.  The  Defendants  made  no  profit 
by  the  money ;  it  was  simply  deposited  at  their  bankers :  AUomey' 
General  v.  Alford  (6) ;  Blogg  v.  Johnson  (7). 

Mr.  Greene^  Q.C.,  and  Mr.  E.  P.  Hanson^  for  the  Plaintiff: — 

With  respect  to  the  frame  of  the  suit,  the  Plaintiff's  husband  is 
before  the  Court,  and  is  bound  by  all  the  proceedings.  He  is 
willing  to  join  with  the  Plaintiff  in  giving  discharges  for  the  money 
received  under  the  decree. 

With  respect  to  the  merits  of  the  case,  there  can  be  no  doubt 

(1)  Law  Rep.  9  Eq.  37.  (4)  4  M.  &  W.  42. 

(2)  2  H.  L.  C.  28.  (5)  3  My.  &  Cr.  499. 

(3)  1  Dr.  &  Sm.  129.  (6)  4  D.  M.  &  G.  843. 

(7)  Law  Rep.  2  Ch.  225. 
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that  wherever  a  fiduciary  relation  exists  between  a  principal  and        L.  0. 
his  agent,  the  principal  is  entitled  to  an  account  against  the  agent 
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as  against  a  trustee :  Attorney-Oeneral  t.  Edmunds  (1) ;  Moxon  y. 

BrigM  (2) ;  Makepeace  v.  Rogers  (3) ;  James  v.  Holmes  (4) ;  and     Bubdick. 

where  such  fiduciary  relation  exists,  the  Statute  of  Limitations  does     Gabrick. 

not  apply :  Sheldon  v.  Weldman  (5) ;  Heath  v.  Henley  (6)  ;  Teed  v. 

Beere  (7).     The  ground  of  the  decisions  in  Foley  v.  Hill  (8)  and 

In  re  Hindmarsh  (9)  was,  that  there  was  no  such  fiduciary  relation. 

In  the  present  case  the  Defendants  were  in  fact  trustees,  for  it  was 

their  duty  to  have  invested  the  money  received  by  them  in  trust 

for  the  principal.     Therefore,  during  the  lifetime  of  P.  E.  Garrick 

they  could  not  have  set  up  the  statute  against  him ;  and  after  his 

death,  although  the  agency  has  ceased,  the  liability  to  account,  on 

the  same  footing,  remains :'  Smith  v.  Pococke  (10).  But  assuming  that 

the  fiduciary  relation  was  determined  by  the  death  of  P.  K  Garrick, 

the  statute  would  not  begin  to  run  against  the  Plaintiff  until  she 

took  out  letters  of  administration,  which  was  in  1867 ;  for  no  cause 

of  action  could  arise  until  there  was  some  one  capable  of  suing : 

Murray  v.  Ead  India  Company  (11). 

With  respect  to  the  interest,  agents  are  on  the  same  footing  as 
trustees  for  the  purpose  of  charging  them  with  interest :  Earl  of 
Hardwieke  v.  Vernon  (12).  The  decision  of  Lord  Cranworth  in 
Attorney-General  v.  Alford  (13)  has  been  qualified  by  his  observa- 
tions in  the  late  case  of  Mayor  of  Berwick  v.  Murray  (14),  in  which 
case  he  gave  interest  at  5  per  cent,  against  a  person  in  a  fiduciary 
relation  to  the  Plaintiff,  although  there  was  no  proof  that  the 
Defendant  had  made  that  interest.  But  in  the  present  case  the 
Defendant  Monckton  has  made  use  of  the  money  in  his  business, 
having  mixed  it  up  with  the  partnership  funds.  We  are,  therefore, 
entitled  to  interest  on  the  half-yearly  balances :  Walkei*  v.  Wood- 
ward (15) ;  Jones  v.  Foxail  (16) ;  Williams  v.  Powell  (17) ;  Penny  v. 

(1)  Uw  Rep.  6  Eq.  381.  (9)  1  Dr.  &  Sin.  129. 

(2)  Ibid.  4  Ch.  292.  (10)  2  Drew.  197. 

(3)  34  L.  J.  (Ch.)  39G.  (11)  5  B.  &  A.  204- 

(4)  31  Ibid.  567.  (12)  14  Vea.  504. 

(6)  1  Crs.  C.  26.  (13)  4  D.  M.  &  G.  843. 

(6)  Ibid.  20.  '  (14)  7  Ibid.  519. 

(7)  5  Jiir.  (N.  S.)  331.  (15)  1  Rusa.  107. 

(8)  2  H.  L.  C.  28.  (16)  15  Beav.  388. 

(17)  15  Bcav.  461. 
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li.  0.       Avison  (1)  ;  Baphad  v.  Boehm  (2);  Pearse  v.  Green  1^(3).    We 

admit  that  we  can  find  no  cases  where  rests  have  been  given. 
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although  no  interest  was  prayed  by  the  bill ;  but  in  some  cases 
there  has  been  a  discussion  upon  £he  subject^  which  could  not  have 
Oabbick.     taken  place  unless  the  Court  had  jurisdiction  to  order  it>  as  in 
Crackdt  r.  Beihune  (4). 

Mr.  Mgffins^  for  the  Defendant  Loron  Burdiek,  submitted  to  any 
decree  which  the  Court  might  think  fit  to  make. 

Mr.  Dickinson,  in  reply. 


Lord  Hatheblet,  L.C. : — 

The  first  objection  which  has  been  raised  on  the  part  of  the 
Defendants  in  this  suit  is  as  to  the  form  of  it.    The  suit  is  instituted 
by  Mrs.  Burdiek,  as  the  administratrix  of  P.  E.  OarricJc,  seeking 
to  recover  money  due  to  her  intestate,  and  instead  of  her  husband 
joining  hei"  as  co-Flaintiff  he  is  made  a  Defendant.    We  are  both 
of  opinion  that  if  the  objection  had  been  taken  by  demurrer,  as  it 
might  have  been,  that  the  PlaintiflTs  husband  in  such  a  case  as 
this  ought  to  be  a  co-Plaintiff,  it  would  have  been  successful.    But 
the  whole  case  being  now  before  us,  the  answer  having  been  put  in 
and  the  evidence  taken,  it  appears  to  us  that  this  is  very  similar  to 
the  cases  in  which  a  wife  has  made  her  husband  a  co-Plaintiff, 
although  on  account  of  her  being  solely  interested  she  ought  to 
have  been  more  properly  sole  Plaintiff;  in  such  cases  leave  has 
been  given  to  amend  the  bill  simply  by  making  the  husband  a 
Defendant.    In  the  present  case,  therefore,  it  being  a  mere  matter 
of  form,  we  see  no  objection  to  directing  that  the  bill  should  be 
amended  by  making  the  husband  a  co-Plaintiff,  he  appearing  by 
counsel  at  the  bar,  and  submitting  to  any  form  of  procedure  which 
the  Court  may  think  fit  to  adopt.     No  doubt  we  might  have 
directed  payment  to  be  made  to  the  Plaintiff  and  her  husband 
without  altering  the  record,  which  would  have  been  a  sufiicient 
security  ''to  the  Defendants  against  any  suit  to  be  brought  by 

(1)  3  Jur.  (N.S.)  62.  (3)  IJac  &  W.  135. 

(2)  11  Vei.  102.  (4)  Ibid.  686. 
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the  husband,  bat  we  think  it  better  to  direct  the  bill  to  be       L.a 

,     '  and  L.  J.  G. 

amended. 
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With  respect  to  the  merits  of  the  case^  the  point  which  has  been 
raised  in  argument  is  simply  this,  that  the  time  limited  by  the 
Statfde  of  Ltmitations  has  run  out  since  the  last  receipt  of  money  Garwck. 
by  the  Defendants  as  the  attorneys  of  P.  E.  Oarrick,  such  receipt 
having  been  in  the  lifetime  of  P.  E.  Oarrick,  and  the  main  ques- 
tion tiiat  has  been  argued  is,  whether  the  Staiute  of  Ltmitations 
applies  to  the  case  of  persons  acting  under  such  a  power  of  attorney 
as  existed  in  this  case.  Beyond  all  doubt  this  power  was  in  a  very 
large  and  ample  form.  This  gentleman  authorized  his  attorneys  to 
sell  his  real  estate  and  collect  his  personal  estate,  and  he  directed 
that  if  they  thought  fit  they  should  invest  the  money  produced  by 
such  sale  and  collection  in  the  funds ;  or,  if  they  thought  fit,  they 
should  invest  it  in  real  estate.  And  they  had  power  to  vary  the 
securities,  and  to  deal  with  the  fund  in  any  way  they  thought  fit, 
just  as  i£  the  principal  himself  was  dealing  with  it.  Besides  this> 
they  were  to  honour  his  cheques,  so  that  they  were  obliged  to  keep 
a  certain  sum  of  money  as  a  balance  at  the  bankers.  From  all 
this  it  is  manifest  that  the  fullest  confidence  was  reposed  in  them 
for  the  execution  of  everything  connected  with  his  aflairs  during 
his  absence.  Notwithstanding  this,  it  is  contended  that  these 
Defendants,  acting  as  they  did  under  a  power  of  attorney,  were 
not  trustees  but  factors  or  agents.  It  is  not,  indeed,  contended 
that  as  such  factors  or  agents  they  are  not  accountable  in  this 
Court ;  but  it  was  contended — and  the  case  of  In  re  HindmarA  (1) 
before  Yice-ChanceUor  Kinderdey  was  relied  on  more  especially 
for  that  purpose — that  although  it  was  an  agency,  yet  the  circum- 
stances were  such,  particularly  with  regard  to  the  constitution 
of  the  agency,  that  it  would  be  contrary  to  the  practice  of  the  Court 
to  direct  accounts  in  such  a  case,  and  that  it  could  not  direct 
such  accounts  without  defeating  the  operation  of  the  Statute  of 
LimitaiionB. 

In  the  early  cases  cited  by  Mr.  Hanson  in  his  very  able  argument, 
a  simple  appointment  of  an  agent  with  confidence  reposed  in  him, 
seems  to  have  been  held  sufficient  by  this  Court  to  prevent  the 
Statute  of  Limitations  taking  effect.    It  would  indeed  be  a  strange 

(1)  1  Dr.  &  Sm.  129. 
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L.  G.       thing  if  this  Court  should  be  obliged  to  hold  that  if  a  person,  for 
instance,  were  to  deposit  plate  or  jewels  with  his  bankers,  intending  to 
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be  absent  from  home  for  a  great  number  of  years,  and  those  chattels 
were  converted  by  his  bankers  to  their  own  use  in  fraud  of  the 
Garbick.  owner,  and  the  owner  were  to  come  back  after  the  end  of  seven  or 
eight  years,  he  is  utterly  remediless  either  in  the  shape  of  an  action 
at  law  or  of  a  suit  in  this  Court,  because  the  dealing  with  his  pro- 
perty has  been  in  the  nature  of  an  agency.  I  apprehend  that  the 
true  rule  applicable  to  these  cases  is  to  be  found  in  the  case  of  Fde}/ 
V.  nm  (1),  where  it  is  clearly  stated  by  Lord  Cotlenham,  who  dis- 
tinguishes between  the  confidence  reposed  in  a  factor  or  agent  and 
the  confidence  reposed  in  a  person  who  is  merely  in  the  position  of 
banker.  A  mere  banker  who  takes  charge  of  his  customer's  money 
is  not  in  any  fiduciary  relation  whatever  to  him  with  respect  to  the 
particular  coins  or  notes  deposited,  because  it  is  the  ordinary  course 
of  trade  to  make  use  of  them  for  his  own  profit.  He  does  make 
use  of  them,  and  he  invests  the  money  deposited  with  him,  and  his 
customer  does  not  require  from  him  those  very  coins  or  exchequer 
bills  which  he  deposited  with  him.  But  in  the  present  case  we 
have  an  agent  who  is  intrusted  with  those  funds,  not  for  the 
purpose  of  being  remitted  when  received  to  the  principal,  but  for 
the  purpose  of  being  employed  in  a  particular  manner,  in  the 
purchase  of  land  or  stock ;  and  which  moneys  the  factor  or  agent 
is  bound  to  keep  totally  distinct  and  separate  from  his  own  money; 
and  in  no  way  whatever  to  deal  with  or  make  use  of  them.  How 
a  person  who  is  intrusted  with  funds  under  such  circumstance 
difiers  from  one  in  an  ordinary  fiduciary  position  I  am  unable  to 
see.  That  being  so,  the  Statute  of  Ltmitations  appears  to  me  to 
have  no  application  to  the  case. 

The  case  of  In  re  Eindmarsh  (2)  depends  upon  the  special  facts 
disclosed  in  the  report,  and  in  my  opinion  the  demurrer  could  not 
be  justified  if  it  had  been  a  simple  case  of  a  person  holding  funds 
expressly  for  a  particular  purpose,  and  having  the  duty  cast  upon 
him  of  holding  them  for  the  benefit  of  the  person  who  intrusted 
him  with  them.  In  such  a  case  of  agency  I  apprehend  it  could 
not  be  said  that  the  Statute  of  Limiialions  was  applicable.  I  do 
not  say  that  in  every  case  in  which  a  bill  might  be  filed  against  an 
(1)  2  H.  L.  C.  35.  (2)  1  Dr.  &  Sm.  129. 
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in  a  fiduciary  relation,  I  think  it  would  be  right  to  say  that  the 
statute  has  no  application* 

Another  view  of  this  case  which  has  been  presented  to  us  Qabbick. 
appears  to  me  not  immaterial.  It  is  said  that  the  agency  was  a 
•continuing  agency,  and  was  not  determined  until  the  death  of  the 
person  who  created  the  agency ;  for  it  is  clear  that  the  agents  were 
to  be  employed  until  the  principal  revoked  the  power  of  attorney, 
and  as  it  was  not  revoked  in  his  lifetime  the  debt  would  not  accrue 
until  after  his  death.  In  that  case  the  debt  could  still  be  recovered, 
because  letters  of  administration  were  not  taken  out  till  1867, 
and  I  take  the  law  to  be,  that  if  the  statute  has  not  begun  to  run 
during  the  lifetime  of  an  intestate,  then  it  does  not  begin  to  run 
antil  letters  of  administration  to  his  estate  have  been  taken  out. 
It  appears  to  me,  therefore,  that  the  decree  of  the  Yice-Chancellor 
is  perfectly  right  in  this  respect. 

Then  comes  the  question  of  interest.  The  Yice-Chancellor  has 
directed  interest  to  be  charged  at  the  rate  of  5^'  per  cent.,  which 
appears  to  me  to  be  perfectly  right,  and  for  this  reason,  that  the 
money  was  retained  in  the  Defendants*  own  hands,  and  was  made 
use  of  by  them.  That  being  so,  the  Coui*t  presumes  the  rate  of 
mterest  made  upon  the  money  to  be  the  ordinary  rate  of  interest, 
namely,  5  per  cent. 

I  cannot*  however,  think  the  decree  correct  in  directing  half- 
yearly  rests,  because  the  principle  laid  down  in  the  case  of  the 
Mtomeif'Oeneral  v.  Alford  (1)  appears  to  be  the  sound  principle, 
namely,  that  the  Court  does  not  proceed  against  an  accounting 
party  by  way  of  punishing  him  for  making  use  of  the  Flaintifif^s 
money  by  directing  rests,  or  payment  of  compound  interest,  but 
proceeds  upon  this  principle,  either  that  he  has  made,  or  has  put 
liimself  into  such  a  position  as  that  he  is  to  be  presumed  to  have 
made,  5  per  cent,  or  compound  interest,  as  the  case  may  be.  If 
the  Court  finds  it  is  stated  in  the  bill,  and  proved,  or,  possibly  (and 
I  guard  myself  upon  this  part  of  the  case),  if  it  is  not  stated,  but 
admitted  on  the  face  of  the  answer,  without  any  statement  on  the 
bill,  that  the  money  received  has  been  invested  in  an  ordinary 

(0  4  D.  M.  &  G.  843.; 
Vou  V.  17  1 
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li.  C.  trade,  the  whole  course  of  decision  has  tended  to  this,  that  the  Court 
presumes  that  the  party  against  whom  relief  is  sought  has  made 
that  amount  of  profit  which  persons  ordinarily  do  make  in  trade^ 
BuBoicK  Qj^^  ^  those  cases  the  Court  directs  rests  tb  be  made.  But  how 
Gabuck.  does  the  case  stand  here  ?  There  is  no  charge  made  in  the  bill  of 
any  employment  of  this  money  which  would  produce  compound 
interest ;  there  is  an  admission  in  the  answer  that  one  of  the 
trustees,  being  engaged  with  his  oo-partner  ia  a  solicitor's  busi* 
ness^has  paid  into  the  common  account  of  the  firm  portions  of  this 
fund.  But  then  it  must  not  be  forgotten  that  a  solicitor's  busi- 
ness is  not  such  a  business  as  I  have  described ;  it  is  not  one  in 
which  they  could  make  compound  interest  on  the  money  ejXL^ 
barked,  or  in  which  half-yearly  restef,  or  yearly  rests,  as  the  case 
may  be,  would  be  made  in  making  up  the  account.  A  solicitor'a 
profit  arises  from  the  time  and  the  labour  which  he  bestows  upon 
cases  in  which  he  is  engaged.  There  is  nothing  like  compound 
interest  obtained  upon  the  money  employed  by  a  solicitor.  On  the 
contrary,  he  is  out  of  pocket  for  a  considerable  period  by  those 
moneys  which  he  expends,  and  upon  which  he  receives  no  interest 
for,  possibly,  three  or  four  years.  It  appears  to  me,  therefore,, 
that  no  case  arises  here  in  which  you  could  say  that  a  piofit  has 
been  made,  or  necessarily  is  to  be  inferred,  and  consequently  that 
there  was  an  error  committed  in  directing  compound  interest. 
We  shall  therefore  direct  the  decree  to  be  varied  by  ordering  the 
husband  to  be  made  a  co-Plaintifi*,  and  then  direct  that  no  com- 
pound interest  is  to  be  charged.  There  will  be  no  costs  of  the 
appeal,  but  I  think  the  Vioe-Chancellor  was  correct  in  saying 
that  the  trustees  should  pay  the  costs. 

Sir  G.  M.  Gipfard,  L.J. : — 

The  first  question  raised  on  the  appeal  is  a  question  of  form.  A 
married  woman  sues  by  her  next  friend,  making  her  husband  a 
Defendant.  If  there  had  been  a  demurrer  put  in,  there  is  not  the 
slightest  doubt  that  the  demurrer  would  have  been  allowed ;  but, 
if  allowed,  leave  would  have  been  given  to  make  the  Defendant  a 
co-Plaintifi*.  The  Defendants  did  not  choose  to  demur,  but  let  the 
case  come  to  a  hearing,  and  no  reason  has  been  given  why  the 
husband  should  not  be  made  a  co-Plaintiff.    I  am  therefore  of 
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opinion  that  it  is  qtiite  competent  for  the  Court  to  direct  the  hns-  L*  0. 

band  to  be  made  a  co-Plaintiff,  and  to  direct  the  payment  to  be  ^  ' 
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made  to  the  husband  and  wife* 

Then  comes  the  question  of  the  Statute  of  LimitaiumB,  and  in 
this  case  it  is  quite  clear  that  there  was,  during  the  lifetime  of  Oabbiok. 
Mr.  Garrieh,  a  confidence  reposed  in  the  agents  on  the  one  hand, 
and  a  duty  thereupon  cast  upon  the  agents,  if  you  call  them'  such, 
on  the  other.  There  was  a  very  special  power  of  attorney,  under 
which  the  agents  were  authorized  to  receive  and  invest,  to  buy 
real  estate,  and  otherwise  to  deal  with  the  property ;  but  under 
no  circumstances  could  the  money  be  called  theirs ;  under  no  cir- 
cumstances had  they  the  least  right  to  apply  the  money  to  their 
own  use,  or  to  keep  it  otherwise  than  to  a  distinct  and  separate 
account ;  throughout  the  whole  of  the  time  that  this  agency  lasted 
the  money  was  the  money  of  Mr.  Oarrieh,  and  not  in  any  sense 
theirs.  Under  these  circumstances,  I  have  no  hesitation  in  saying 
that  there  was,  in  the  plainest  possible  terms,  a  direct  trust  created 
between  these  gentlemen  and  Mr.  Qarrich  I  do  not  think  that 
that  trust  was  put  an  end  to  when  Mr.  Qarrick  died ;  and  I  do 
not  hesitate  to  say  that  where  the  duty  of  persons  is  to  receive 
property,  and  to  hold  it  for  another,  and  to  keep  it  until  it  is 
called  for,  they  cannot  discharge  themselves  from  that  trust  by 
appealing  to  the  lapse  of  time.  They  can  only  discharge  them- 
selves by  handing  over  that  property  to  somebody  entitled  to  it. 
In  no  case  similar  to  this  ought  a  contrary  contention  to  be  raised. 

Then  as  regards  the  question  of  compound  interest,  no  doubt 
the  principle  applicable  to  that  point  was  very  clearly  laid  down 
by  Lord  Oranworth  in  Attomey-Qeneral  v.  Alf<yrd  (1).  All  that 
this  Court  can  do  as  against  a  Defendant  in  such  a  case  as  this  by 
way  of  penalty  is  to  make  him  pay  the  costs  of  the  suit.  The 
question  of  interest  clearly  depends  upon  the  amount  which  the 
person  who  has  improperly  applied  the  money  may  be  fairly  pre- 
sumed to  have  made.  If  he  has  applied  it  to  his  own  use,  I  think 
it  is  quite  right  to  say  that  he  ought  never  to  be  heard  to  say 
that  he  has  made  less  than  5  per  cent.,  and  that  that  is  a  fair  pre- 
sumption to  make ;  but  if  you  seek  to  go  further  than  that,  and 
to  charge  him  with  more  than  5  per  cent,  you  must  make  out  a 

(1)  4  D.  M.  dp  G.  848. 

172  1 


244  GHANCEBY  APPEALS.  [L.  R* 

'    L.  G.       case  for  that  pnrposa    In  this  case  there  is  no  statement  made  in 
the  bill  having  that  object.    There  is  an  admission  in  the  answer 


BVRDICK 
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that  the  solicitor  having  an  account  at  his  bankers,  this  money 
went  into  his  account    Consequently,  there  being  neither  proof 
Gabrtck.     nor  presumption  that  compound  interest  was  made,  in  my  opinion 
compound  interest  ought  npt  to  be  charged. 

Solicitor  for  the  Plaintiff:  Mr.  Hetsham* 

Solicitors  for  the  Defendants :  Messrs.  Moncktan  dk  MonckUm. 


and  L.°j.  G.  BOWERS  v.  BOWERS. 

^^J^  Will — Construction — Death  coupled  with  Contingency — Period  of  Contingency^ 

Jan.  11.  Survivorship, 

Immediate  gift  to  four  residuary  legatees  and  devisees  in  equal  shares, 

"  with  benefit  of  survivorship  •*  in  case  any  of  them  should  die  without 

Z'*  issue ;  and  in  case  any  of  them  shonld  die  leaving  children,  then  the  share, 

whether  original  or  accruing,  of  each  so  dying  to  go  to  such  children : — 
/V^y^  Held  (reversing  the  decision  of  Malins^  V«C.)»  that  the  clause  of  survivor- 

r-  ship,  and  the  limitation  over  to  children  of  the  legatees,  were  not  confined  to 

4^i^.^  .^  the  lifetime  of  the  testator,  and  intended  merely  to  guard  against  lajise ;  and 

that  the  residuary  legatees  did  not  upon  surviving  the  testator  at  onoe 


■y 


^    ''  acquire  absolute  indefeasible  interests  in  their  shares. 

XHIS  was  an  appeal  from  a  decision  of  Vice -Chancellor  Ifa- 
linz  (1).. 

Bichard  Bowers,  by  will,  gave  his  residuary  real  and  personal 
estate  to  trustees  upon  trust  to  collect  and  get  in  the  same, 
"  and  then  to  divide  the  whole  unto,  between,  and  amongst  my 
four  children,  W.  Bowers,  Mizabeih,  now  the  wife  of  J.  Eaiffh,  and 
E.  Bowers  and  B.  Bowers,  share  and  share  alike,  as  tenants  in 
common,  and  not  as  joint  tenants,  with  benefit  of  survivorship  in 
case  any  of  them  should  die  without  issue ;  and  in  case  any  of  my 
said  children  should  die  leaving  any  child  or  children,  then  I 
direct  that  the  share,  whether  original  or  accruing,  of  him,  her,  or 
them  so  dying,  shall  go,  belong,  and  be  divided  between  such 

(1)  Law  Hep.  8  Eq.  283. 
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children  in  equal  shares^  if  more  than  one,  and  if  only  one^  then        i  C. 
the  whole  to  snch  one  and  only  child." 

The  testator'8  four  children  sunrired  him.    This  suit  having        ,^y^ 
been  instituted  for  the  administration  of  his  estate,  Vice-Chan-      ^^^^ 
cellor  Matins^  on  further  consideration,  decided  that  they  became     Bowbb& 
absolutely  entitled  to  their  shares,  and  directed  payment  to  them. 
Their  children,  who  were  parties  to  the  suit,  appealed  from  this 
order* 

Mr.  Pearson,  Q.C.,  for  the  Appellants,  referred  to  Cooper  v. 
Cooper  (1) ;  FaHhing  r.  AUen  (2) ;  Home  v.  Piaam  (3). 

Mr.  Shapier,  Q.C.,  and  Mr.  Yineent,  for  some  of  the  testator's 
children;  ^pd  Mr.  Hardy,  Q.C.,  and  Mr.  J.  T.  Humphry,  for 
other  of  those  children : — 

There  is  an  absolute  gift  in  fee  of  the  real  estate :  Challenger  v. 
Sheppard  (4) ;  and  as  to  the  personal  estate,  a  gift  with  a  direc- 
tion to  pay.  Now,  where  there  is  an  absolute  gift,  with  a  direction 
to  pay  out  and  out»  the  period  during  which  the  gift  over  may 
take  effect  is  to  be  restricted.  In  Farthing  y,  AUen  there  was 
a  trust  for  separate  use,  which  shews  that  payment  over  of  the 
capital  was  not  intended.  The  case  of  Ware  v.  Watson  (5)  is 
strong  in  our  favour.  There  is  an  inclination  to  restrict  contin- 
gencies to  the  period  before  the  time  of  distribution :  Yowng  v. 
^Robertson  (6) ;  Bichardson  v.  Power  (7).  Here  there  is  an  abso- 
lute direction  to  pay  and  divide,  and  early  vesting  is  to  be 
favoured :  AUoway  v.  AUoway  (8).  Every  contingency  is  men- 
tioned, and  this,  according  to  Oee  v.  Mayor  of  Manehester  (9),  is 
the  same  thing  as  simply  saying,  '*  in  case  of  his  death."  This 
case  was  approved  in  Gosling  v.  Toumshend  (10),  and  Clayton  v. 
Lowe  (11)  supports  the  same  view.  Woodtnirnev.  Woodburne  (12), 
and  Sogers  v.  Waterhouse  (13),  support  our  contention.    As  to  the 

(1)  1  K.  &  J.  658.  (7)  19  C.  B.  (N.S.)  780. 

(2)  2  Madd.  310;  Jarm.  Will«,  (8)  4  D.  &  War.  880. 
2nd  Ed.  voL  ii.  p.  G49.  (9)  17  Q.  B.  737, 

(3)  2  My.  &  K.  15.  (10)  17  Beav.  245 ,  S.  C.  on.  app. 

(4)  8  T.  R.  597.  2  W.  R.  23. 

(5)  7  D.  M.  &  G.  248.  (11)  6  B.  &  A.  636. 

(6)  4  Maoq.  314.  (12)  ZDeOt.&  Sm.  643. 

(13)  4  Drew.  329. 
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Ti.  0.       argument  founded  on  the  clause  of  accruer,  a  similar  clause  oc- 
'   '    *  curred  in  Ware  v.  WaUon  (1),  Woodbume  v.  Woodburne  (2),  and 

1870  N  '' 

w-v^  Younff  V.  Bdbertaon  (3),  but  was  held  insufficient  to  vary  the  con- 
^^"^  struction.  The  word  "  shares  "  means  potential  shares :  ParsonB  v. 
BowBBs.  CoJce  (4) ;  Be  Green's  Estate  (5).  It  is  undisputed  that  in  the 
case  of  a  gift  to  X  for  life,  remainder  to  A,^  and  if  he  dies  without 
issue  then  over,  the  contingency  extends  only  over  the  tenancy 
for  life ;  and  on  what  possible  principle  can  it  be  held  that  if  the 
original  gift  be  immediate,  the  contingency  is  unlimited,  and  ex- 
tends over  the  whole  life  o{  A?  Dos  v.  Sparrow  (6)  is  an  autho- 
rity for  confining  it  to  the  death  of  the  testator.  There  is  nothing 
in  this  will  pointing  at  investment  of  the  fands,  or  at  payment  of 
interest. 

Lord  Hatherlby,  L.C. : — 

The  subject  which  is  now  presented  for  consideration  is  by  no 
means  a  new  one.  The  question  has  been  very  frequently  before 
the  Court  in  a  variety  of  forms,  and  the  Vice-Chancellor,  in  his 
decision^  refers  to  the  different  classes  of  authorities,  but  he  does 
not  seem  to  give  sufficient,  or  indeed  any,  weight  to  the  clause: 
**  And  in  case  any  of  my  said  children  should  die  leaving  any  child 
or  children,  then  I  direct  that  the  share,  whether  original  or  accru- 
ing, of  him,  her,  or  them  so  dying,  shall  go,  belong,  and  be  divided 
between  such  children  in  equal  shares,  if  more  than  one,  and  if  only 
one  then  the  whole  to  such  one  and  only  child.^  The  testator 
first  directs  his  trustees  to  collect  all  his  property,  and  then  they 
are  to  divide  the  whole — I  do  not  lay  any  stress  upon  the  word 
''divide,"  as  narrowing  the  construction,  because  although  the 
word  "  divide  '*  is  not  so  strong  as  the  word  "  pay,"  yet  it  clearly 
intimates  a  desire  on  the  part  of  the  testator  that  there  should  be 
a  division  of  his  property  into  shares  at  his  death — they  are  to 
divide  the  whole  ''unto,  between,  and  amongst  my  four  children, 
William  Bowers,  Elizabeth,  now  the  wife  of  the  said  John  Eaiyh, 
and  Henry  Bowers  and  Bichard  Bowers,  share  and  share  alike,  as 
tenants  in  common,  and  not  as  joint  tenants,  with  benefit  of  sur- 

(1)  7  D.  M.  &  G.  248.  (4)  4  Drew.  296. 

(2)  3  De  G.  &  Sm.  643.  (5)  1  Dr.  &  Sm.  68. 

(3)  4  Maoq.  314.  (6)  13  East,  359. 
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Tiyorship  in  case  any  of  them  should  die  withoat  issue/'    If  the       L.  o . 

will  had  stopped  there,  I  confess  that  there  would  have  been  much  ^  ^  J- «. 

to  be  said  in  favour  of  the  construction  which  the  Yice-Chancellor       ^^. 

has  adopted,  namely,  that  the  survivorship  is  to  be  referred,  ac-      Bowbbb 

•cording  to  the  doctrine  of  Cripps  v.   Wolcott  (1),  to  the  period  of     Bowxbs. 

-distribution — ^that  is,  the  gift  being  immediate,  to  the  death  of 

the  testator.    Even  then  I  do  not  think  that  the  matter  would  be 

free  from  doubt,  for  a  reason  that  I  shall  presently  state.     Then 

the  will  goes  on  to  provide,  by  the  clause  which  I  have  read,  for 

the  case  of  any  of  the  testator's  children  dying  and  leaving  chil- 

•dren ;  and  having  regard  to  this  clause,  it  appears  to  me  impossible, 

withoat  putting  an  extremely  forced  construction  on  the  words,  to 

say  that  the  testator  meant  this  property  to  pass  absolutely  to  his 

-sons  upon  his  decease.    Can  it  be  said  that  a  testator  who  has  so 

-clearly  and  expressly  specified  the  shares  which  the  diildren  are 

to  take,  and  then  contemplates  them  as  in  possession  of  those 

shares,  and  not  only  of  those  shares,  but  also  of  shares  to  accrue  on 

the  death  of  other  children,  means  only  to  define  the  amount  of 

the  share  which  is,  upon  the  death  of  the  testator,  to  pass  over  to 

the  children  of  a  child  of  his  who  has  died  in  his  lifetime  ?    There 

have  been  many  cases  in  which  the  Court  has  said  that  to  refer  a 

H3lause  providing  for  the  divesting  of  a  share  to  the  time  of  the 

testator's  own  death,  so  as  to  make  it  merely  a  provision  against 

lapse,  is  not  a  natural  construction.    It  is  not  primd  facie  to  be 

supposed  that  he  contemplates  the  death  of  the  objects  of  his 

bounty  in  his  lifetime,  but  he  is  to  be  considered  as  contemplating 

their  death  at  some  later  period,  unless  he  uses  language  which 

shews  that  he  is  referring  to  the  time  of  his  own  death.    Take  the 

•case  of  an  immediate  gift  to  A.,  and  ^*  in  case  he  shall  happen  to 

•die^  then  to  B.    Here  death  being  spoken  of  as  contingent,  the 

testator  must  be  referring  to  death  before  some  particular  period ; 

and  as  there  is  no  other  period  to  which  it  can  be  referred  than  his 

own  death,  we  are  obliged  to  treat  the  gift  over  as  taking  effect 

-only  in  the  case  of  A.'8  dying  in  the  testator's  lifetime.    But  if  the 

gift  over  is  *^  in  ease  A.  shall  happen  to  die  leaving  issue,"  we  have 

A  contingency,  and  there  is  no  occasion  to  confine  the  death  to  any 

particular  period.   I  have  had  occasion,  in  Cooper  v.  Cooper  (2),  to 

(1)  4  Madd.  IL  (2)  1  K.  &  J.  658. 
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L.  C.       express  my  surprise  at  the  doctrine  laid  down  in  CXaytan  y.  Lowe  (1)^ 
that  where  the  testator  mentions  all  the  contingencies^  so  that  the 
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first  taker  must  die  under  some  one  or  other  of  the  circumstances- 
mentionedy  you  are  to  add  them  together  so  as  to  make  a  certainty 
BowEiB.  — then  treat  the  case  as  if  the  gift  over  were  simply  "  in  case  he- 
shall  happen  to  die/'  and  restrict  the  happening  of  that  event  to  the 
testator's  lifetime,  in  order  to  satisfy  the  words  importing  contin- 
gency. I  am  glad  to  find  that  I  have  not  been  alone  in  this  opinion^ 
for  the  learned  Judge  who  decided  Oodingr.  Toumfiiend  (2)  agreed 
with  me  in  thinking  that  course  of  reasoning  fallacious.  We  were 
much  pressed  with  the  reasoning  in  Eome  v.  PiUana  (3),  that  it  is 
not  simply  in  order  to  satisfy  the  words  of  contingency  that  the 
period  of  the  death  of  the  testator  has  been  fixed  upon  as  the  time 
to  which  the  death  is  to  be  referred,  but  that  there  is  another  rale- 
upon  which  the  Court  insists,  that  the  indefeasible  vesting  is  not, 
without  absolute  necessity,  to  be  suspended  beyond  the  period  or 
distribution.  The  Court,  no  doubt,  leans  to  that  construction,  but 
it  cannot,  on  that  ground,  depart  from  the  plain  natural  meaning- 
of  the  words  which  the  testator  has  used.  Young  v.  Bdbertson  (4) 
supports  no  such  contention  as  that.  There  a  life  interest  was 
given,  with  remainder  to  B.  in  fee,  and  it  was  provided  that  if  B. 
should  die  before  his  interest  should  become  vested  in  him,  his 
interest  should  go  over.  The  only  surprising  thing  in  that  case  is, 
that  it  should  have  become  necessary  to  carry  it  to  the  House  of 
Lords.  Here  the  interests  are  given  in  words  which  it  may  be  at 
once  conceded  would,  if  taken  alone,  carry  the  whole  interest,  and 
make  the  estate  divisible  among  the  children  absolutely.  Thetir 
there  are  two  classes  of  contingency  contemplated,  deaths  of  chil«> 
dren  without  issue  and  deaths  of  children  who  leave  issue ;  and  the^ 
plain  and  natural  meaning  of  the  language  appears  to  me  to  be, 
that  the  testator  intended  to  direct  a  division  of  his  property  into 
as  many  parts  and  shares  as  he  had  children,  with  an  appropriation- 
of  one  of  those  parts  to  each  of  those  children ;  but,  rememberings 
that  each  of  those  children  might  die  either  with  or  without  children, 
he  provided  that  if  a  child  should  at  any  time  die  without  issue,, 
then  that  «hild's  share  or  shares  should  go  over  to  the  survivors. 

(1)  5  B.  &  A.  636.  (3)  2  My.  &  K.  15. 

(2)  2  W,  K.  23.  (4)  4  Macq.  314. 
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and  that  if  a  child  should  at  any  time  die  leaving  issue,  then  both       L.  G. 
the  share  which  came  to  the  parent  under  the  original  disposition, 
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and  the  share  which  might  come  to  him  bj  reason  of  his  being  a 
OTrvivor,  should  go  to  his  children.  Bowbm 

We  were  referred  to  Ware  v.  Watson  (1)  as  conclusive  against  Bowkbbl 
ihis  view ;  but  when  that  case  is  attentively  looked  at,  I  think  it 
will  be  found  to  contain  nothing  to  prevent  our  coming  to  the 
conclusion  I  have  stated  upon  the  will  now  under  consideration. 
Not  only  had  the  will  in  Ware  v.  Waiwm  many  peculiarities,  but 
Lord  Justice  Turner  obviously  refers  to  those  peculiarities  as  the 
ground  of  his  decision,  and  I  collect  from  his  judgment  that  he 
would  have  come  to  a  contrary  conclusion  on  such  a  will  as  that 
now  before  us.  EUs  Lordship  goes  carefully  through  the  clauses 
of  the  will,  by  which  the  testator  directed  his  property  to  be 
divided  into  six  equal  shares,  one  of  such  shares  to  be  for  iho^ 
benefit  of  each  of  his  children,  stating  the  number  of  his  children 
then  living  to  be  six,  and  so  shewing  that  the  will  was  made  with 
reference  to  the  existing  state  of  the  family,  and  then  directed  the 
the  shares  of  sons  to  be  transferred  and  assigned  to  them  as  soon  as 
conveniently  might  be  after  his  decease ;  and  as  to  his  daughters, 
that  their  shares  should  be  vested  interests  respectively  for  their 
respective  benefite,  in  manner  thereinafter  mentioned,  immediately 
upon  or  after  his  decease.  There  was  a  proviso  by  which  the 
testator  declared  that  if  any  of  his  sons  should  die  without  having 
any  issue  living  at  his  decease,  or  bom  in  due  time  afterwards,  the 
share,  both  original  and  accrued,  of  each  son  so  dying  should  go  to 
the  survivors  of  the  testator's  children.  Tlien  the  executors  were 
to  stand  possessed  of  the  property  of  the  daughters  upon  certaia 
trusts  for  investment.  His  Lordship,  after  observing  upon  these 
provisions,  states  the  result  as  follows  (2) :  '^  Looking  at  the  expres- 
sion '  then  living,'  and  the  distinction  between  the  trusts  for  the  sons 
and  daughters,  and  the  whole  language  of  the  trust,  I  am  of 
opinion  that  there  is  in  the  will  enough  to  control  the  general 
efifect  of  the  proviso,  and  to  shew  that  the  intention  of  the  testator 
was,  that  the  sons  should  take  both  their  original  and  accrued 
shares  absolutely."  It  appears  to  me  that  the  Lord  Justice  Turner 
carefully  bases  his  decision  upon  various  circumstances,  not  one 
(1)  7  D.  M.  &  G.  248.  (2)  7  D.  M.  &  G.  259. 
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L.  G.  _    of  which  exists  in  the  present  case,  and  relies  on  them  as  modifying 
the  effect  which  must  otherwise  have  been  given  to  the  proviso — a 
proviso  substantially  the  same  as  that  which  is  found  in  the  present 
B0WSB8      QQgQ^  unaccompanied  by  any  one  of  those  modifying  circnmstancea 
BowKBs.     I  cannot  come  to  the  conclusion  that  the  testator  here  intended 
only  to  deal  with  potential  shares  with  reference  to  events  occur*- 
ring  in  his  own  lifetime ;  he  appears  to  me  plainly  to  have  intended 
to  deal  with  shares  actually  vested  in  his  children*    The  interests 
of  the  children  are  not  by  this  construction  cut  down  to  mere  life 
estates,  for  if  all  of  them  were  to  die  without  issue  the  last  survivor 
would  take  the  whole  absolutely,  the  absolute  gift  to  him  not  being 
divested,  for  the  gift  over  could  not  take  the  property  out  of  him, 
there  being  no  survivor  in  whose  favour  it  could  operate.    It  ap- 
pears to  me  that  whatever  doubt  there  might  have  been  if  this 
Arill  had  stopped  short  at  the  end  of  the  clause  providing  for  the 
death  of  children  without  issue,  is  removed  by  the  clause  which 
immediately  follows.    The  funds,  therefore,  must  be  held  in  trust 
until  the  contingencies  are  determined,  and  the  shares  must  be 
carried  to  a  proper  account,  with  directions  in  each  case  to  pay  the 
income  to  the  child  for  the  present  entitled  to  such  share. 

Sin  Gr.  M.  GiFFABD,  L  J. : — 

In  this  case  it  appears  to  me  that  the  yice-Chancellor  has  failed 
to  lay  sufficient  stress  upon  the  context.  He  has  laid  down  a 
general  principle  and  then  proceeded  upon  it,  without  having  suf- 
ficient regard  to  the  expressed  intention  of  the  testator.  The  con- 
text of  the  will  in  Ware  v.  Watson  (1)  was  very  different  from  that 
of  the  will  in  the  present  case,  and  I  see  nothing  in  that  case  op- 
posed to  the  view  which  the  Lord  Chancellor  has  taken  of  the  true 
meaning  of  this  will.  If  we  take  the  whole  together,  first  of  all 
there  is,  no  doubt,  an  absolute  gift  to  the  trustees,  with  a  direction 
to  get  in  the  money  and  securities,  and  divide  the  whole  among 
the  testator's  four  children  as  tenants  in  common,  with  benefit  of 
survivorship  in  case  any  of  them  should  die  without  issue.  But  the 
will  does  not  stop  there  ;  the  testator  goes  on  to  say :  *'  And  in  case 
any  of  my  said  children  should  die  leaving  any  child  or  children, 
then  I  direct  that  the  share,  whether  original  or  accruing,  of  him, 

(1)  7  D.  M.  &  G.  248. 
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her,  or  them  so  dying,  shall  go,  belong,  and  be  divided  between  such       L.  G. 
children  in  eqnal  shares  if  more  than  one,  and  if  only  one,  then  the 

^  •'1870 


BOWSBS 
9. 


whole  to  such  one  and  only  child."  It  is  obyions  that  every  one  of 
those  expressions  relates  to  the  direction  to  divide,  and  that  the 
direction  to  divide  is  not  to  be  construed  as  a  direction  to  divide  PomnM. 
immediately  among  the  four  children,  but  to  divide,  among  the 
four  children  in  manner  thereinafter  mentioned,  that  is,  subject 
to  the  following  provisions.  There  is  quite  enough  to  cut  down 
that  which,  taken  by  itself,  might  be  considered  as  an  absolute  and 
complete  gift 

I  do  not  think  it  necessary  to  go  through  the  cases,  but  I  may 
say  that  I  quite  agree  with  what  has  been  laid  down  by  the 
Master  of  the  Bolls  in  Echcarda  v.  Edwards  (1),  in  which  these 
cases  were  much  considered.  His  Lordship  there  did  not  dissent 
from  Farthing  y.  AUen  (2),  from  the  decision  in  which  I  do  not  see 
any  reason  to  dissent  now. 


Some  discussion  then  took  place  as  to  the  form  of  the  order  to 
be  made,  and  their  Lordships  determined  that  the  order  ought  not 
to  declare  the  future  rights,  but  declare  negatively  that  the  children 
were  not  entitled  to  their  shares  indefeasibly,  but  took  the  same 
subject  to  the  limitations  contained  in  the  will. 

Solicitors :  Mr.  jB.  Mdealfe ;  Messrs.  JBaS,  Brodriek,  dt  Chray. 
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and  L.  J.  G. 
Copyright-^Pifaey^Oldir  WriUn^lTteory.  ^^^ 


The  Plaintiff  published  a  book,  and  the  Defendant  afterwards  publish^  a   jVo9. 17,  IS, 
book  on  the  same  subject,  in  which  he  mentioned  the  PlaintifTs  book  as  one     22,  23, 24. 
of  the.authoritie8  oonaalted  by  him.    The  Plaintiff  allied  that  the  Defen-        ^"^ 
dant*8  book  was  a  piracy,  and  in  proof  shewed  (amongst  other  things)  that 
the  Plaintiff  had  referred  to  a  large  number  of  authorities  to  which  the  De- 
fendant had  referred.    The  Defendant  stated  that  he  had  taken  the  references 
from  a  previous  writer  from  whom  the  Plaintiff  had  taken  them,  and  shewed 
that  he,  the  Defendant,  had  referred  to  two  authorities  not  mentioned  by  the 
Plaintiff;  but  as  to  two  of  the  authorities  referred  to  by  the  Plaintiff,  and 


(1)  16  Beav.  367.  (2)  2  Madd.  310. 
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L.  C.  also  by  the  Defendant^  the  Defendant  was  unable  to  state  where  he  had 

and  L.  J.  G.  fo^n^  ^hem  :— 

1869  Eeld,  that,  under  the  circamstances,  the  Defendant  had  not  made  such  n^se 

IT^^  of  the  FlaintifiTs  hook  as  to  entitle  the  Plaintiff  to  an  injunction. 

9^  An  author  who  has  been  led  bj  a  former  author  to  refer  to  older  writers, 

NiOHoitAB.  may,  without  committing  piracy,  use  the  same  passages  in  the  older  writers 

■""""  which  were  used  by  the  former  author. 

An  author  has  no  monopoly  in  any  thcor}'  propounded  by  him. 
Decree  of  James^  V.G.,  reverseil. 

X  HIS  was  a  suit  to  restiain  an  alleged  piracy  of  the  Plaintiff's  book. 

In  1865,  a  prize  of  100  guineas  was  offered  by  the  National 
Eisteddfod  at  Aberystmth  for  the  best  essay  in  English,  Welsh, 
French,  or  Grerman,  on  *^  The  Origin  of  the  English  Nation,  witii 
reference  to  the  Question  how  far  thai  Nation  is  descended  from  the 
Andent  Britons" 

The  Plaintiff,  who  is  a  barrister,  and  has  devoted  himself  to 
literary  and  scientific  pursuits,  and  especially  to  the  study  of 
anthropology,  sent  in  an  essay,  as  did  the  Defendant  also.  No 
prize  was  awarded  by  the  arbitrators,  but  two  of  them  expressed 
a  hope  that  the  essay  sent  in  by  the  Plaintiff  would  be  published ; 
and  in  May,  186G,  the  Plaintiff  published  his  essay  in  a  revised 
form  under  the  title  "  The  English  and  their  Origin ;  a  Prologue 
to  Authentic  English  History.^' 

The  same  prize  was  offered  in  the  following  year.  The  Plaintiff 
did  not  compete,  but  the  Defendant,  on  the  2nd  of  July,  1866,  sent 
in  an  essay. 

No  prize  was  awarded ;  but  the  Defendant  determined  to  publish 
his  essay,  and  in  1868  it  was  published,  partly  by  subscrip- 
tion, under  the  title  "  The  Pedigree  of  the  English  People''  The 
book  was  divided  into  three  parts,  viz.:  Part  I.  Introductory. 
Part  11.  The  Invasions  of  Britain — The  Elements  of  Admixture 
of  Kace  accumulating — Admixture  commencing.  Part  III.  The 
Argument  for  Admixture  of  UacQ — The  Question  "  To  what  extent 
is  the  English  Nation  of  Celtic  Origin  ?"  The  Plaintiff,  having 
come  to  the  conclusion  that  an  unfair  and  illegitimate  use  had 
been  made  of  his  work,  filed  his  bill  to  restrain  the  Defendant 
from  printing,  selling,  or  disposing  of  any  copies  of  the  book 
entitled  "  The  Pedigree  of  the  English  PeopUy'  containing  the 
Third  Part  thereof.    The  bill  alleged  that  nearly  the  whole  of 
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the  argument  contained  in  the 'Third  Part  of  Defendant's  book 
was  copied  from,  and  a  piracy  of,  Plaintiff's  book ;  and  that  De- 
fendant had  made  an  unfair  and  illegitimate  use  of  Plaintiff's  book/ 
so  that  the  book  of  the  Defendant  did  not  constitute,  as  it  pro- 
fessed to  do,  an  original  work. 

The  Plaintiff  and  Defendant  each  set  out  a  long  list  of  autho- 
rities consulted  by  him,  and  in  the  Defendant's  list  the  Plaintiff^s 
book  was  included;  and  it  was  expressly  referred  to  in  the  text, 
and  spoken  of  as  displaying  ^^much  acuteness  and  scholarly 
acquirement."  Pouchd^s  work,  mentioned  by  the  Vice-Chancellor 
Jamez  in  his  judgment,  was  included  in  both  lists,  but  was  not 
further  referred  to  by  either  Plaintiff  or  Defendant. 

In  order  to  shew  the  identity  of  plan  between  the  Third  Part  of 
the  Defendant's  book  and  the  Plaintiff's  book,  the  foUowiug  state- 
ment of  the  headings  of  the  chapters  was  set  out  in  the  bill : — 


Flan  of  the  Plaintifs  Book. 

Chafteb  L 
The  HiAtorical  Evidence. 

Chafteb  II. 
The  Philological  Evidence. 


Chafteb  IIL 
The  Evidence  of  Physical  Character- 
istics. 

'  Chafteb  IV. 
The  Evidence   of  Psychical    Charac* 
teristi^ 


Plan  of  Fart  IIL  in  the  Defendant's  Book, 

Chafteb  L 
The  Historical  Argument.  ' 

Chapter  II. 
Tlio  Evidence  of  Philology. 

Chafteb  III. 
[The  Evidence  of  Topographical  and 
Personal  Names.] 

Same  Subject  continued. 

Chafteb  IV. 

[Evidence  of  the  Influence  of  the 
Ancient  British  Race  upon  the 
Anglo-Saxons  supplied  by  the  De* 
velopment  of  Early  English  Law.] 

Development  of  Early  English  Law. 

Chapter  V. 
[The  Evidence  supplied  by  the  Phy- 

sicaly  Mental,  and  Moral  Qualities  of 

the  English.] 
Sect.  1.  Evidence  of  Physical  Charao* 

teristics. 
[Physical  Characteristics  of  the  Englisli 

People.] 
Sect.  2.  Evidence  of  Mental  and  Moral 

Characteristics. 
[Mental  and  Moral  Characteristics  of 

the  English  People.] 


L.O. 
and  L.  J.  G. 

1869 


Pike 

«. 

Nicholas. 


V. 
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L.  0.  The  headings,  however,  thoa  given  in  the  bill,  weie  not  exactly 

the  same  as  those  which  appeared  in  the  Defendant's  book,  aa^ 
inclosed  in  brackets  in  the  above  table. 
None  of  the  passages  alleged  to  have  been  copied  were  set  out 
NicHOLAfl.    in  the  bilL 

The  Defendant,  by  his  answer,  denied  piracy^  or  any  unfair  or 
illegitimate  use  of  Plaintiff's  book,  or  that  the  '*  Pedigree  of  the 
Englisk  PeopUy*  was  not  an  original  work.  He  stated  that  the 
arrangement  of  Part  III.  of  his  book  was  substantially  the  same  as 
that  which  he  adopted  in  the  essay  submitted  by  him  for  competi* 
tion  at  the  National  Eisteddfod,  in  1865;  moreover,  that  the 
arrangement  of  Part  III.  was,  with  the  exception  of  the  historical 
argument,  the  same  as  that  which  he  adopted  in  the  second  essay 
sent  in  in  1866.  He  also  stated  that  the  MS.  from  which  his  book 
was  printed,  with  certain  exceptions,  was  verbatim  the  same  MS. 
as  that  which  was  sent  to  the  Eideddfod,  in  1866,  some  months 
before  he  had  ever  seen  or  heard  of  the  publication  of  Plaintiff's 
work.  The  historical  and  philological  chapters  of  Defendant's 
book  were  stated  to  be  entirely  due  to  his  independent  and  original 
labour  and  research,  which  last  had  occupied  him  continuously 
for  two  months  and  upwards.  With  respect  to  the  resemblance 
between  the  Plaintiffs  book  and  the  third  part  of  Defendant's  book, 
in  the  chapter  relating  to  physical  characteristics,  it  was  stated  (in 
the  answer)  to  arise  from  the  use  by  both  of  the  same  sources  and 
materials  (which  were  specified  in  the  answer).  The  Defendant 
stated  that  the  Plaintiff's  book  was  not  consulted  by  him  until 
his  MS.  was,  in  substance,  prepared  for  publication,  and  for  the 
purpose  only  of  comparing  the  same  with  his  own  MS.,  which  was 
then  substantially  finished,  and  that  his  MS.  was  not  substantially 
added  to,  or  altered,  after,  or  in  consequence  of,  his  having  so  con- 
sulted the  Plaintiff's  book. 

Both.  Plaintiff  and  Defendant  were  cross-examined,  and  the 
result  of  that  cross-examination,  and  of  the  evidence,  as  affecting 
the  Defendant's  case,  and  the  principal  alleged  instances  of  pla- 
giarism, are  fully  stated  in  the  judgment  of  the  Yice-Chancellor 
JameSf  as  given  below,  and  in  the  judgments  of  the  Lord  Chancellor 
and  Lord  Justice  CHffard. 

The  Yice-Chancellor  Jamea  granted  an  injunction,  and  ordered 
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the  Defendant  to  pay  the  costs  of  the  suit  and  damages ;  the 
damages  being  the  value  of  ereiy  copy  of  the  Defendant's  book 
sold,  as  if  it  had  been  the  Plaintiff's  (1). 


L.C. 

and  L.  J,  G, 

1869 


(1)  1869.    May  24. 

Sib  W.  M.  Jahes,  V.C.  ;— 

In  this  case  the  Plaintiff  complains 
that  the  Defendant  has  piratically 
avaQed  himself  of  his  (the  Plaintiff*^) 
literary  labours  so  as  to  he  an  infringe- 
ment of  his  copyright.  The  Plaintiff 
is  the  author  of  a  ^ork  called  *'  The 
English  and  tJieir  Origin,^  After  this 
work  had  been  published  and  given  to 
the  world,  the  Defendant  published  an- 
other work,  called  "  The  Pedigree  of  the 
English  People.''  The  Plaintiff  says, 
in  substance,  this :  **  I  wrote  my  book 
in  support  of  a  theory  that  the  English 
are  not,  as  generally  supposed,  mainly 
and  substantially  of  Anglo-Saxon  or 
Teutonic  race,  but  that^  on  the  contrary, 
they  are  plainly  and  substantially  of 
the  old  Celtic  race,  the  same  people 
which  possessed  this  land  before  the 
inyasion  of  the  Romans.  I  proceeded," 
he  says,  **  to  consider  the  subject  under 
the  heads  of — 1.  The  Historical  Evi- 
dence; 2.  The  Philological  Evidence; 
3.  The  Evidence  of  Physical  Character- 
istics; 4.  The  Evidence  of  Psychical 
QuffaoteristicB."  The  Defendant  has 
pursued  in  the  third  part^  which  occu- 
pies by  far  the  greater  portion  of  his 
book,  precisely  the  same  plan,  with  this 
difference,  that  he  has  added  a  chapter 
cm  Tgngliab  law;  that  he  has  made  a 
separate  chapter  of  the  evidence  of 
topographical  and  personal  names,  and 
that  for  the  word  '*  psychical "  he  has 
used  **  mental  and  moral."  The  Plain- 
tiff says,  **  that  plan,  which  is  in  sub- 
stanoe  identical  with  mine,  is  copied 
from  mine."  He  further  says:  "It 
was  necessary  to  my  argument  to  get 
rid  of  a  good  deal  of  what  had  been 
taught  us  as  history  of  ihe  Aiiglo-Saxcxi 


invasion,  and  I  accordingly  proceeded 
to  shew  that  the  stories  of  Bengist  and 
Bbrsa^  of  Vortigem  and  Voriimer^  of 
the  complete  expulsion  of  the  British 
race  by  the  Saxon  invaders,  were  myth- 
ical. In  the  investigation  of  that  sub- 
ject I  traced  the  whole  of  what  has 
passed  for  history  to  Qildas,  and  I  pro- 
ceeded to  inquire  to  what  extent,  ac- 
cording to  the  canons  of  modem  his- 
torical criticism,  reliance  could  be  placed 
on  the  narrative  of  Oildas^  and  I  came 
to  the  conclusion  on  several  grounds 
that  the  narrative  is  wholly  untrust- 
worthy. In  the  Defendant's  book  I 
find  that  he  adopts  exactly  the  same 
course  of  argument — the  early  history 
treated  as  of  the  same  legendary  cha- 
racter. I  find  it  traced  to  OHdas  as  the 
sole  foundation  for  it.  I  find  the  autho- 
rity of  Gildas  then  tested  by  the  same 
canons,  and  the  same  conclusion  which 
I  had  arrived  at  also  reproduced,  and 
on  the  same  or  substantially  the  same 
grounds.  It  is  not  only  the  logic  which 
is  the  same,  but  the  rhetoric  shews 
most  singular  coincidences.'* 

His  Honour  referred  to  the  following 
passages  from  the  works  of  the  Plaintiff 
and  Defendant : — "  There  are  probably 
few  educated  Englishmen  living  who 
have  not  in  their  infancy  been  taught 
that  the  English  nation  is  a  nation  of 
almost  pure  Teutonic  blood,  that  its 
political  constitution,  its  social  customs, 
its  internal  prosperity,  the  success  of  its 
arms,  and  the  number  of  its  colonies, 
have  all  followed  necessarily  upon  the 
arrival  in  three  small  vessels  of  certain 
German  warriors  under  the  command  of 
Sengist  and  Ebrsa,  Bengist  and  Borsa 
are  a  necessary  part  of  a  child's  educa- 
tion, so  are  Eawena  and  Vortigem  and 
the  Heptarchy,  and  many  other  pretty 
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stories,  which  have  found  their  way 
under  the  disguise  of  facts  into  respect- 
able histories.  The  press  even  now 
seems  generally  to  assume  that  the 
ordinary  Englishman  does  not  cany  his 
historical  criticism  beyond  the  point 
which  it  reached  in  his  childhood,  and 
a  Cambridge  professor  of  history  does 
not  scruple  to  dilate  upon  the  merits  of 
*  our  Teutonic  race.' "  {PUce,  pp.  16, 16.) 

In  the  Defendant's  book  there  are 
these  words : — "  Before  proceeding  fur- 
ther, it  is  necessary  to  search  into  the 
foundations  of  the  popular  belief  re- 
specting the  state  of  the  Britons  at  the 
crisis  of  the  Anglo-Saxon  invasion,  and 
their  complete  expulsion  by  that  inva- 
sion from  the  soil  of  England,  lliat 
belief  is  to  the  effect  that  the  Britons 
after  the  departure  of  the  Romans  were 
in  a  completely  prostrate  condition, 
were  incapable  of  offering  resistance  to 
Picts,  Scots,  or  Saxons,  and  were  ruth- 
lessly mown  down  by  the  sword  with- 
out deliverance,  a  small  *  remnant '  only 
harely  escaping,  like  sheep  from  tho 
jaws  of  devouring  wolves,  into  the 
mountains  of  the  west,  or  as  miserable 
fugitives  across  the  sea  to  Brittany. 
This  belief,  instilled  to  this  day  alike 
into  the  child's  mind  in  the  nursery 
and  the  student's  in  the  lecture-room, 
is,  in  all  probability,  as  palpable  a  su- 
perstition, as  devoid  of  foundation,  as 
gratuitous  and  as  impossible  of  rational 
credence,  as  any  wild  and  idle  romance 
ever  imposed  upon  unsuspecting  child- 
hood."   (JVwAo^os,  pp.  246,  246.) 

The  Plaintiff  further  says :— « I  took 
especial  pains  with  respect  to  certain 
physical  characteristics,  the  colour  of 
the  hair  and  the  form  of  the  skull.  I 
said  that  there  was  a  popular  theory 
starting  with  two  assumptions :  1.  That 


the  Anglo-Saxons  were  a  fair-haired, 
red-haired,  or  flaxen-haired  people.    2. 
That  the  English   are  a  fair-haired, 
red-haired,  or  flaxen-haired  people.    I 
proceeded  to  demolish  both  these  as- 
sumptions.    The  Defendant  has  done 
the  same.  As  to  the  second  assumption, 
I  proceeded  to  give  the  results  of  my 
personal  examination  of  4848  heads  in 
London^  and  proceeded  further  to  shew 
from   tiie   population    abstracts   that 
London    might  be  considered  a  fair 
representative  of  the  whole  of  England 
— that  it  is  peopled  not  exclusively  by 
Londoners,  but  by  natives  of  all  parts 
of  the  country.    I  find,"  the  Plaintiff 
says,  *^  in  the  Defendant's  book  a  simi- 
lar statement  of  identical  results  of  per- 
sonal investigation ;  and,  what  is  very 
extraordinary,  I  find  that  though  the 
Defendant's  results  are  given  as  arrived 
at  both  in  London  and  the  north  of 
England — 6,000  in  the  one  and  6,000 
in  the  other — he,  too,  proceeds  to  shew, 
and  to  shew  from  the  population  ab- 
stracts, that  the  population  of  London 
is  drawn  from  all  parts  of  the  island. 
I  proceeded,"  the  Plaintiff  says,  "^to 
ascertain  what  was  said   by  ancient 
authors,  and  with  what  qualificatioos 
these  statements  were  to  be  received  as 
to  the  hair,  colour,  eyes,  and  complexion 
of  the  ancient  inhabitants  of  these 
islands,  the  Gauls  and   the  ancient 
Germans.    The  Defendant  has  referred 
to  the  same  descriptions,  and  made  the 
same  qualifications.     For  example^  I 
l)ointed  out  that  when   Tacitus  and 
other  writers  asserted  that  all  the  Gei^ 
mans  had  blue  eyes  and  rutUm  oonrn^  it 
was  to  be  noted  that  the  Greeks  and 
Romans  were  generally  dark-haired,  and 
may  have  regarded  fair  hair  as  a  rare 
and  great  beauty,  and  may  have  been 
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struck  by  a  proportion  of  light  hair 
greatly  in  excess  of  that  which  they 
found  among  themselves.  Again,  halving 
premised  that  the  paasazes  in  which 
the  Gauls  or  Celts  are  described  have 
been  carefully  collected  by  Prichard,  I 
made  a  comment  on  the  passage  quoted 
by  Priehard  from  Livy^  that  the  ex- 
pression was  *rutilaim  comm^*  and  not 
*rutilm  com*,'— *  reddened,*  not  'red.' 
Haring  come  to  the  conclusion  that  the 
Gauls  were  in  the  habit  of  dyeing  their 
hair  of  a  lighter  hue,  I  made  a  passing 
reference  to  the  alleged  custom  now 
prevalent  in  France  and  England  of 
dyeing  the  hair  red.    The  Defendant 
lias  made  the  same  fashion  the  subject 
of  a  rhetorical  paraj];raph.    I  referred  to 
a  passage  in  Suetonius ^  in  which  it  is 
stated  that  certain  Gauls  were  com- 
pelled by  Caligula  to  make  their  hair 
light  or  red,  and  to  learn  German.   The 
I>efendant  refers  to  the  same  passage.    I 
referred  to  a  passage  in  Straho,  The  De- 
fendant has  referred  to  the  same  pas- 
sage.**   Then  the  PlaintiflF  sajrs,  *«  I  ap- 
plied myself  to  the  consideration  of  the 
evidence  afforded  by  the  cranium,  and 
after  the  examination  of  the  authorities 
I  arrived  at  the  conclusion  that  the  old 
Celtic  sJculls  were,  in  the  great  majority, 
long  oval,  and  singularly  like  the  Greek 
skulL    I  proceeded  to  shew  that  the 
moflem  English  skull  is  long  oval,  and 
that  the  modem  Teuton  skull  is,  on  the 
whole,  round  and  short,  and  came  to 
the  conclusion  that  all  the  evidence, 
without  exception,  points  to  the  Cymry 
as  the   progenitors  of  those  English 
people  who    possess  the  longer   oval 
skull,  and  who  constitute  the  bulk  of 
the  nation.    The  Defendant  has  come 
to  the  same  conclusion  from  the  same 
premises.**     The  Plaintiff  says,   '*lu 
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arriving  at  that  conclusion,  I  referred  to 
the  work  of  the  Swedish  author,  Setxius, 
for  his  conclusion  that  the  long  oval 
skull  found  in  the  ancient  burying- 
places  of  Denmark  were  the  skulls  of 
the  Cimbri,  who  at  one  early  time  had 
dwelt  there  in  no  inconsiderable  Bum* 
bers,  and  I  made  a  long  quotation  from 
him,  in  which  he  calls  the  long  oval 
form  the  true  Celtic,  and  speaks  of  '  a 
shorter  oval  form  with  the  sides  more 
arched,  which  is  Norman,  and  is  closely 
allied  to  the  German.*  The  Defendant 
gives  in  substance  exactly  the  same 
things  from  Betzius.** 

These  are  some,  and  some  only,  of 
the  points  to  which  the  PlaintifiTs  coun- 
sel has  drawn  my  attention.  I  have 
read  hoth  the  books  carefully  in  the 
parts  complained  of,  and  if  the  matter 
rested  on  a  comparison  of  the  two 
works  I  could  have  no  doubt  whatever 
that  the  Defendant*s  work  was  in  these 
parts  a  palpable  crib  from  the  Plaintififs, 
tran8ix>sed,  altered,  and  added  to—- to 
use  the  words  of  Lord  Stranoford^s 
award,  "essentially,  indeed,  typically, 
second-hand,  nm  off  easily  from  the 
pen  by  a  well-trained  writer" — a  writer, 
I  would  add,  skilful  in  appropriating 
the  labours  of  another,  and  in  disguising, 
by  literary  artifices,  the  appropriation. 
But  the  Defendant  has  pledged  his  oath 
to  this,  that  his  work  is  an  independent 
work,  written  substantially  before  he 
had  seen  the  Plaintiff's  work,  and  that 
the  resemblances  are  due  to  the  nature 
of  the  subject — to  the  object,  which 
was  common  to  both,  of  establishing  for 
the  ancient  British  a  large  share  in  the 
production  of  the  great  British  nation 
of  the  present  day — to  the  obvious 
nature  of  th£  topics  which  such  an  ob- 
ject would  suggest  to  any  persons  who 
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had  followed  the  ooarae  of  modern  his- 
torical criticism,  and  of  ethnological 
and  anthropological  research  and  specu- 
lation, and  the  like  ohviousness  of  the 
authorities  which  such  persons  would 
refer  to  and  quote.  His  answer  con* 
tains  the  following  passage  : — 

*'l  say  that  the  MS.  from  which  my 
said  hook  was  printed,  with  the  excep- 
tion of  Apixjndioes  A.  B,  and  C,  which 
I  afterwards  inserted  at  the  suggestion 
of  Professor  Max  Mailer,  and  of  the 
index,  and  of  some  additional  sentences 
and  notes,  princi|ially  suggested  hy 
Professor  Max  Midler  and  Dr.  Rowland 
Williams,  is  verbatim  the  same  MS.  as 
that  which  I  submitted  for  competition 
at  the  Eisteddfod  in  1866,  some  months 
before  I  had  ever  seen  or  heard  of  the 
publication  of  the  PlaintifTs  work." 

His  Honour  proceeded:  The  Defen- 
dant has  been  examined  and  cross-ex- 
amined before  me  at  considerable  length. 
He  adheres  to  his  statement  in  the  an- 
swer, with  one  most  notable  exception. 
He  now  states  that  the  whole  chapter 
about  Qildas  was  written,  or,  as  he 
calls  it,  re-written,  after  he  had  seen 
the  Plainiirs  book,  and  after  the  MS. 
had  been  sul^mitted  to  Professor  Max 
MuUer  and  Dr.  Rowland  Williams ;  and 
he,  not  an  illiterate  man,  but  an  author 
accustomed  to  test  the  weight  of  his- 
toric texts,  can  give  no  further  explana- 
tion of  the  deliberate  and  emphatic 
statement  quoted  from  his  answer  than 
that  it  is  stronger  than  his  instructions 
to  his  solicitor  went.  It  has  been 
pressed  on  me  that  I  cannot  decide 
against  the  positive  oath  of  the  Defen- 
dant without  convicting  him  of  wilful 
and  corrupt  perjury.  1  have  had  occa- 
sion more  than  onoe  to  say  that  this  is 
not  a  crimiual  Court ;  that  I  am  trying 


DO  one  for  any  crime ;  I  am  here  bound 
by  my  own  judicial  oath  to  well  and 
truly  try  the  issue  joined  between  the 
parties,  and  a  true  verdict  give  accord- 
ing to  the  evidence :  that  is  to  say,  ac- 
cording as  I,  weighing  all  the  evidence 
by  all  the  lights  I  can  get,  and  as  best  I 
may,  find  the  testimony  credible  or  in- 
credible,  trustworthy  or  the  reverse. 
The  law  which  admitted  the  testimony 
of  the  {jarties  and  of  interested  persons 
was  passed  in  full  reliance  on  the  Judges 
and  on  juries  that  they  would  carefully 
scrutinize  such  testimony,  and  would 
give  it  such  weight  as  it  deserved  and 
no  more,  or  no  weight  at  all.    Is  the 
result  of  the  Defendant's  examination 
or  cross-examination  such  as  to  enable 
me  to  place  reliance  on  his  story  ?    To 
b^u    with,    I    have    read   carefully 
thruugh  the  whole  of  the  notes  marked 
A.  and  R,  which  were  the  materials  for 
his  first  essay,  and  I  am  satisfied  that 
he  had  not  at  the  time  he  wrote  them 
the  remotest  idea  of  that  which  is  now 
found  in  the  parts  of  his  book  com- 
plained of.  To  the  author  of  A,  and  R. 
the  common  school  histories  of  England 
were  genuine   history.     Bengist  and 
Horsa,   Voriimer  and   Vortiyem^  were 
historic  pei^Bons.     There  is  i)p  trace 
whatever   of   the    sceptical   criticism 
which  will  have  it  that  the  whole  of 
that  history,  fit  only  fur  the  nursery,  is 
to  be  carried  back  to  OHdas  only,  and 
that  Qildas,  if  not  himself  a  mythical 
or  shadowy  personage^  is  a  historic  wit- 
ness wholly  untrustworthy.     Indeed, 
the  author  was  so  little  versed  in  the 
subject  that  he  talks  of  GUdas  copying 
Rede  and  putting  in  darker  colours. 
There  is  no  trace  whatever  in  these 
notes  of  the  examination  of  the  ancient 
authorities  as  to  hair  and  complexion 
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of  Britons,  Gauls,  and  Germans,  and  of 
the  numbering  of  the  colours  and  shades 
of  hair  of  the  present  people  of  the 
oountiy.    There  is  no  traoe  whatever 
in  these  notes  of  the  examination  of 
the  evidence  afforded  by  ancient  skulls, 
and  of  the  comparison  between  that 
evidence  and  the  results  of  a  careful 
examination  of  the  existing  types  of 
modem  heads,  English  and  German. 
The   PLaintiff  says,  *'  If  you  did  not 
take  all  this  from  my  book,  tell  me 
where  you  took  it  from.    Where  are 
the  materials  from  which  you  elabo- 
rated it?"    The  Defendant  is  unable 
to  say  when  or  where  he  gathered  the 
materials,  or  when  or  where,  indeed,  he 
wrote  any  part  of  his  present  essay.  The 
collection  of  materials  for  a  genuine 
literary  work  is  a  thing  of  time  and 
labour.    Ton  cannot  walk  by  instinct  to 
the  proper  shelf  of  a  library,  take  down 
the  right  book,  open  it  at  the  right 
page,  and  hit  on  the  right  passage,  and 
just  the  book,  the  page,  and  the  passage 
which  somebody  else  has  found  before 
you.    The  Defendant  has  not  a  single 
rough  note  to  produce,  no  trace  of  his 
quarrying  in  the  British  Museum,  or 
any  other  like  quarry,  from  which  the 
8tODe8.of  the  literary  edifice  were  to  be 
built  np.    I  have  his  diary  before  me 
from  February,  1866,  up  to  the  2nd  of 
July,  where  it  is  noted  that  the  prize 
essay  of  above  800  pages  was  sent  in. 
Up  to  the  17th  of  May  he  seems  to 
have  been  incessantly  travelling  and 
canvassing,  and  oert«inly  does  not  seem 
to  have  had  either  time,  or  opportunity, 
or  means,  for  any  such  literary  investi- 
gation or  labour,  nor  is  there  any  trace  of 
any  such  work.    On  the  18th  and  19th 
of  May  I  find  an  entry :  **  At  Co/ermar^ 
ika^  writing  prize  essay."    A  similar 


entry,  in  London^  25th  and  26th,  and 
again,  on  the  5th  and  6th  of  June,  8th, 
9th,  11th  and  12th,  and  on  the  Idth, 
«  Finish  writing  ditto."  On  the  14th— 
23rd,  "revising  essay,"  which  is  the 
only  light  the  diary  throws  on  the  sub- 
ject.   It  is  certainly  very  singular  that 
an  author  should  not  be  able  to  give  a 
single  place  or  time  when  or  where  he 
consulted  a  high  authority,  and  that  he 
should  not  be  able  to  produce  a  single 
original   note,    extract,  or   quotation. 
Then  there  were  some  special  matters 
on  which  he  was  especially  pressed : — 
*•  You  have  quoted  JRetziua^  where  did 
you   find   him?**     •*!   cannot   say." 
**You  have  quoted   Otorges  Pouchet 
(*  FluralitSdes  Races  Bumaines^  Paris^ 
8vo.,  1864),  where  did  you  find  him  ?" 
**  I  cannot  say."    It  is  to  be  observed 
that  these  books  are  not  in  the  British 
Museum,    Again,  he  was  asked  about 
the  public  meetings  at  which  it  is  stated 
in  the  book  that  10,000  complexions 
had  been  marked  for  the  purposes  of 
of  this  essay,  with  the  detailed  figures 
of  the  results  obtained,  "  Can  you  pro- 
duce the  times  and  places  of  these 
meetings?**    He  is  again  unable  to  fix 
time  and  place.    I  have  been,  therefore, 
obliged  to  arrive  at  the  conclusion  that 
the  account  which  the  Defendant  has 
given  of  his  composition  of  his  work  in 
the  matters  complained  of  is  not  pro- 
bable, is    not  credible,  is  not  trust- 
worthy ;  and  the  result  of  his  answer, 
his  examination,  and  his  cross-exami- 
nation, on  my  mind,  so  far  from  dis- 
placing, has  confirmed  the  conclusion 
produced  by  the  internal  evidence  and 
the  comparison  of  the  two  works.  This 
conclusion,  however,  is  not  sufficient  to 
dispose  of  the  case.    Plagiarism  docs 
not  necessarily  amount  to  a  legal  in- 
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subject  and  depended  upon  authors  open  to  both  of  them,  and 
when  portions  of  the  one  work,  which  were  said  to  resemble 
portions  of  the  other  work,  might  be  taken  from  those  common 
authors  to  which  each  was  at  liberty  to  resort. 

First :  There  was  a  common  subject,  which  it  was  very  important 
to  bear  throughout  in  mind  in  the  consideration  of  this  case. 
The  subject  was  probably  suggested  to  the  minds  of  both  these 
gentlemen  by  the  prize  which  was  offered  by  the  Committee  of 
the  National  Eisteddfod  for  the  best  essay  on  "  The  Origin  of  Hie 
English  Nation,  with  reference  to  the  Question,  how  far  thai 
Nation  was  descended  from  the  Ancient  Britons.''  This  question 
admitted  of  only  two  opinions :  the  one  being  that  we  were  in  a 
scanty  degree  descended  from  the  Ancient  Britons ;  the  other,  that 


vasion  of  copyright.   A  man  publishing 
a  work  gives  it  to  the  world,  and,  so 
far  as  it  adds  to  the  world's  knowledge, 
adds  to  the  materials  which  any  other 
author  has  a  right  to  use,  and  may  even 
be  bound  not  to  neglect.   The  question, 
then  is  between  a  legitimate  and   a 
piratical  use  of  an  author's  work.    In 
considering  this  I  have  not  been  un- 
mindful of  the  small  comparative  ex- 
tent of  literary  composition  which  is 
traceable  from  the  one  to  the  other ;  I 
have  not  been  unmindful  that  there  was 
some  not  immaterial  exercise  of  literary 
labour  and  skill  in  the  transfusion  and 
transposition  which  I  have  held  to  have 
been  made,  and  I  have  endeavoured  to 
guard  myself  against  any  prejudices  de- 
rived from  my  hostile  conclusions  against 
the  Defendant  which  I  have  stated.    I 
have  considered  it  as  if  the  Defendant 
had  openly  borrowed  from  the  PlaintifTs 
book,  and  had  candidly  acknowledged 
the  source.     And  I  think  there  is  a 
good  deal  which  he  might  have  done, 
so  doing  it.     There  is  no  monopoly  in 
the  main  theory  of  the  Plaintiff,  or  in 
the  theories  and  speculations  by  which 
he  has  supported  it^  nor  even  in  the  use 
of  the  published  results  of  his  own  ob- 


servations. 6u  t  the  Plai nti ff  has  a  righ  t 
to  say  that  no  one  is  to  be  permitted, 
whether  with  or  without  acknowledg- 
ment^ to  take  a  material  and  substantial 
portion  of  his  work^  of  his  argument, 
his  illustrations,  his  authorities,  for  the 
purpose  of  making  or  improving  a  rival 
publication.  That  the  part  taken  in 
this  case  is  material  and  is  substantial 
is  clear  upon  the  Defendant's  own  state- 
ments. 

The  Plaintiff,  therefore,  has,  in  my 
judgment,  made  out  his  case,  and  he 
is  entitled  to  an  injunction  to  restrain 
the  publication  of  the  book  in  its  pre- 
sent state,  or  of  any  book  containing 
the  7th  section  of  Chapter  I.  of  Part 
III.  or  sect.  1  of  Chapter  V.  of  Part  III., 
and  to  an  order  for  the  cancellation  of 
those  parts.  He  is  entitled  to  his  costs 
of  the  suit,  and  to  an  account  and  pay- 
ment of  his  damages.  And  my  view 
of  the  damages  in  cases  of  literary 
piracy  is,  that  the  Defendant  is  to  ac- 
count for  every  copy  of  his  book  sold 
as  if  it  had  been  a  copy  of  the  Plaintiff's, 
and  to  pay  the  Plaintiff  the  profit  which 
he  would  have  had  received  from  the 
sale  of  so  many  additional  copies,  and  I 
adhere  to  that  mode  of  assessment. 
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we  were  chiefly  descended  from  them.    And  perhaps  it  was  not       L.  0. 
taking  too  great  a  liberty  with  either  of  these  two  gentlemen  to 
say,  not  that  their  minds  wonld  be  biassed  by  the  question  being 
propounded  to  them  by  a  Welsh  Society,  but  that,  if  they  had  not       ^^" 
been  of  that  opinion  which  it  was  most  likely  a  Welsh  Society    Nicholas 
would  entertain,  they  probably  would  not  have  been  competitors 
for  the  prize. 

Accordingly  as  was  to  be  expected,  the  writers  of  both  these 
treatises  took  exactly  the  same  view  in  this  respect;  namely, 
that  the  Ancient  Britons  largely  preponderated  as  an  element  of 
the  English  nation.  That  being  so,  each  of  them  would  naturally 
begin  to  look  about  for  the  authors  bearing  on  this  question. 
Supposing  them  bond  fide  about  to  produce  an  original  work, 
they  would  naturally  look  out  for  all  the  older  authorities  who  had 
written  upon  the  subject.  There  were  a  variety  of  authors  on  the 
subject,  especially  Dr.  Priehard,  to  whom,  in  the  first  instauce, 
both  of  them  would  have  recourse.  They  referred  to  those  authors 
who  discussed  the  evidence  of  the  origin  of  the  present  races; 
namely,  existing  histories  which  had  come  down  to  us  of  the 
adventures  of  these  races ;  the  existing  evidence  of  language, 
which  had  been  traced  with  so  much  skill  by  a  variety  of  authors, 
both  here  and  on  the  Continent ;  the  existing  physical  character- 
istics, and  the  existing  customs  and  habits  of  life.  Those  four 
characteristics  would  be  found  in  Priehard,  and  in  almost  every 
author  who  had  taken  upon  himself  to  write  on  national  origin,  as 
traceable  in  the  existing  inhabitants  of  a  country.  Therefore, 
before  approaching  the  question  whether  or  not  one  author  had 
taken  from  the  other,  it  must  be  borne  in  mind  that  a  great  deal  of 
similarity  would  naturally  be  found  in  the  works  of  authors  writing 
on  such  subjects  as  these. 

Then,  secondly,  as  to  the  common  sources :  When  once  it  was 
established  that  there  were  common  sources,  it  would  be  naturally 
expected  that  there  would  be  great  similarity  in  the  statements  of  the 
facts  which  were  narrated  from  those  common  sources.  Accord- 
ingly, there  might  be  traced,  throughout  the  work  of  the  Defendant, 
a  great  similarity  to  the  outline  and  plan  of  that  of  the  Plaintiff. 
With  regard  to  that  part  of  the  case.  His  Lordship  thought  that  the 
Yice-Chancellor  had  laid  a  great  deal  too  much  stress  upon  the 


262  GHANGEBT  AFFEALa  [L.  R. 

L.  0        fact  of  the  diyisions  of  the  subject  in  the  Defendant's  work  being 
similar  to  the  diyisions  of  the  subject  in  the  Plaintiff's  work.    In 
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V, 


the  MSS.  of  the  original  treatise,  marked  A.  and  B,,  so  far  as 
it  was  called  original  by  the  Defendant,  these  very  divisions  were 
Nicholas,  set  out,  and  very  naturally,  regard  being  paid  to  all  that  had  been 
written  by  authors  on  this  subject ;  and  it  must  be  taken  that 
the  Defendant,  in  his  first  treatise,  which  he  sent  in  for  competition 
in  1865,  before  he  could  possibly  have  seen  the  Plaintiff's  treatise, 
had  originated  a  division  which  was  proper  and  peculiar  to  a  sub- 
ject of  this  character. 

Then,  as  regards  the  common  sources,  when  once  it  was  esta- 
blished that  there  were  common  sources  upon  a  particular  subject, 
it  amounted  to  nothing  at  all  for  the  Plaintiff  to  say,  ^'The 
Defendant  has  cited  author  after  author  who  have  been  cited  by 
me ;"  because,  when  the  common  sources  were  referred  to,  it  would 
be  found  that  they  both  got  them  from  the  same  common  sources. 
Therefore,  it  was  most  probable,  when  they  were  each  treating  of 
a  particular  subject,  that  they  should  take  all  the  passages  from 
those  common  sources  which  would  assist  them  in  the  development 
of  the  subject  which  they  were  treating  of;  and  to  find  Suetoniua, 
Tacitus^  CessaTy  and  so  on,  cited  in  the  one  book  and  in  the  other, 
really  came  to  nothing  when  it  was  found  they  were  both  citing 
the  identical  passages  for  the  most  part  to  be  found  in  Dr. 
Prichard's  book,  to  which  both  had  had  recourse. 

The  Plaintiff  further  alleged  that  the  Defendant  had  copied  a 
passage  in  which  the  Plaintiff  quoted  a  Greek  author,  XiphilinuSf 
but  it  was  impossible  for  the  Court  to  fix  upon  the  Defendant  a 
quotation  as  derived  from  the  Plaintiff's  work,  simply  because  the 
Plaintiff,  having  quoted  XiphUiniiB,  who  describes  Boadieea  as 
having  yellow  hair,  the  Defendant  said  there  were  authors  who 
called  her  golden-haired* 

On  the  other  hand,  the  Defendant  had  quoted  an  author  taken 
from  Prichard,  Calpwmiua  Flaccu^  who  was  not  quoted  by  the 
Plaintiff,  and  had  added  to  his  quotation  a  passage  from  TertuOian 
which  was  not  inapt  to  the  subject  These  circumstances  shewed 
clearly  that  the  Defendant  went  to  the  original  source,  namely, 
Prichard,  and  that  he  got  those  quotations  from  PricJiard  which 
the  Plaintiff  got  from  Prichard. 
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Although  the  Defendant  might  have  been  led  to  look  more       L  a 
minately  into  Priehard  than  he  otherwise  would  have  done  by 

I860 

referring  to  the  Plaintiff's  work,  still  the  Plaintiff  could  not  say,  ^.^v^ 
**I,  having  found  these  passages  in  Priehard,  will  prohibit  all  the  ^J|^* 
world,  who  may  find  the  same  passages,  from  making  use  of  them."  Kioholaj, 
The  moment  he  had  given  that  degree  of  light  to  the  Defendant 
which  led  him  to  refer  to  that  common  source,  if  the  Defendant  did 
really  and  bond  fide  look  at  that  common  source,  he  did  all  that  this 
Court  required  him  to  do.  He  must  not  simply  copy  the  passage 
from  the  Plaintiff's  book,  but  having  been  put  on  to  the  track,  and 
having  looked  at  that  particular  part  of  the  book  which  the 
Plaintiff  led  him  to,  he  was  entitled  to  make  use  of  every  passage 
from  that  author  which  the  Plaintiff  had  made  use  o£  Perhaps  it 
was  not  doing  the  Defendant  quite  justice  to  say  that  looking  into 
Priekard  was  wholly  suggested  to  him  by  the  Plaintiff's  book, 
because  in  the  manuscript  this  note  is  found,  ''See  Priehard" 
although  he  did  not  mention  the  volume  or  part  of  Priehard  which 
had  a  bearing  upon  this  subject. 

This  really  removed  a  vast  portion  of  the  evidence  which  seemed 
to  have  impressed  the  Vice-Chancellor  forcibly.  The  Vioe-Ohan- 
cellor  said:  ^Here  is  a  common  plan  ;  here  is  a  common  origin; 
the  Plaintiff  has  got  this  plan ;  the  Defendant  has  got  this  plan ; 
the  Plaintiff  has  these  citations  from  these  authors ;  he  cites 
8uek>niu$;  the  Defendant  cites  Suetonius;  the  Plaintiff  cites 
TaeiiuB ;  the  Defendant  cites  TacUuSy'  and  so  on.  But  by  refer- 
ring to  the  common  sources  from  which  these  things  were  cited, 
it  was  clear  that  the  Defendant  had  reduced  materially  any  legal 
consequences  that  could  result  from  the  circumstance  of  the  books 
having  similarity,  for  instance,  sunilarity  of  plan,  and  similarity  of 
dealing  with  particular  portions  of  the  subject. 

There  was,  however,  one  point  upon  which  the  Defendant  had 
not  satisfied  His  Loixlship.  His  Lordship  was  not  satisfied,  with 
reference  to  the  quotations  from  Betzius,  that  the  Defendant  did  not 
take  one  quotation  from  Betaius  out  of  the  Plaintiff's  book.  The 
Yice-ChanceUor  asked  very  justly :  "  If  you  did  not  get  this 
passage  from  the  Plaintiff's  book,  tell  me  where  you  got  it"  That 
was  a  very  reasonable  question  to  be  asked  of  the  author  of  a  sub- 
sequent work  which  contained  the  same  passage  as  a  prior  one. 
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L.  0.       The  Defendant  had  satisfactorily  explained  all  the  passages  con- 
'  tained  in  the  common  sources  except  that  passage  from  BeiziuB, 

1QCQ 

»«vw  as  to  which  His  Lordahip  was  of  opiniou  that  it  was  taken  from 
^^  the  Piaintirs  book. 
KicHDLAB.  As  to  the  passage  m  Livy  relating  to  the  rutilatas  eomse,  it  seemed 
that  Prichard  translated  these  words  ''red  hair ;"  the  Plaintiff  in  his 
book  translated  them  "  reddened  hair/  and  so  did  the  Defendant. 
It  was  of  no  use  for  the  Plaintiff  to  use  this  argument  in  order  to 
shew  that  the  Defendant  did  not  take  this  from  Prichard,  because 
there  was  good  reason,  to  think  that  he  did  go  to  Prichard.  The 
Defendant  appeared  to  be  fairly  acquainted  with  Latin,  and  might 
have  translated  the  word  **rtUilatsB'*  •'reddened,"  just  as  the 
Plaintiff  had  translated  it  "reddened."  Besides  that,  he  said 
that  he  had  looked  at  the  German  translation  from  Livy,  and 
found  exactly  the  same  translation  of  the  word  ^^nUHatas"  as  the 
Plaintiff's,  namely,  "  reddened,"  that  is  to  say  "  red  coloured," 
shewing,  therefore,  that  from  his  own  resources  he  might  very 
well  have  been  led  to  that,  even  if  it  was  assumed  that  he  was 
not  well  acquainted  with  Latin.  In  addition  to  that  there  was 
a  French  translation,  which  contained  exactly  the  same  expression. 

His  Lordship,  therefore,  came  to  the  conclusion,  from  the  use 
of  those  words,  that  there  had  not  been  a  copying  from  the  Plaintiff 
in  that  respect.  The  Plaintiff  had  not  made  out  a  slavish  copy* 
ing  by  the  Defendant,  who  seemed  merely  to  have  been  put  on  the 
scent  of  what  authors  to  look  to  ;  and,  looking  into  Prichard,  he 
dealt  with  the  quotations  as  he  found  them,  adding  something  of 
his  own  upon  the  subject  of  red  hair ;  and  quoting,  also,  the  pas- 
sage from  TertuUian.  Therefore,  so  far,  the  Vice-chancellor  had 
laid  a  great  deal  too  much  stress  upon  these  similarities,  which 
were  numerous,  but  which  were  well  and  properly  accounted  for, 
considering  that  there  was  a  common  subject  propounded,  a  com- 
mon mode  of  treating  that  subject  which  was  open  to  both.  With 
regard  to  all  the  various  passages,  with  the  exception  of  Betzius, 
the  Defendant  had  been  to  the  common  source,  had  worked  out  of 
that  common  source,  had  laboured  there,  and  had  produced  some- 
thing of  his  own  in  addition. 

There  was  then  the  case  of  the  estimate  as  to  the  relative  number 
of  light-haired  people  and  dark-haired  people.    The  Plaintiff  took 
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his  estimate  of  the  population  of  London  from  tlie  tables  of  1841,       L.  0. 

which  included  Surrey  and  Middlesex.    The  Defendant  professed 

_  ifii*fi 

to  found  his  from  the  tables  of  1861,  but  His  Lordship  was  not       ^^v^ 

satisfied  that  the  Defendant  did  look  to  the  tables  of  1861.  ^'" 

Vm 

Then  as  to  the  two  passages  of  the  Defendant's  book  which  were  Nicholas. 
the  subject  of  the  injunction.  The  first  passage  was  with  reference 
to  QUdas;  but  His  Lordship  thought  that  the  Defendant  had  been 
aware  of  the  existence  of  such  a*  work  as  CUldas  before  he  saw  the 
Plaintiff's  book,  for  there  was  an  absurd  mistake  in  the  statement 
of  QUdas  having  copied  Bede.  Still  it  was  clear  that  he  added 
one  passage  about  QUdas  after  he  knew  of  the  Plaintiff's  book. 
There  was  now  no  dispute  whatever  about  that,  although  there 
was  a  denial  in  the  answer,  and  it  must  be  taken  that  the  passage 
about  QUdas  was  written  by  the  Defendant  with  the  Plaintiff's 
book  before  him. 

Then  the  question  was,  what  use  had  he  made  of  it  ?  He  did  not 
say  that  he  had  made  any  use  of  the  Plaintiff's  book  at  alL  The 
worst  part  of  the  Defendant's  case  was,  that  he  did  not  make  the 
frank  admission — which  he  was  bound  to  make — that  he  made  use 
of  the  Plaintiff's  book ;  but  he  said  that  he  went  to  the  common 
sources,  such  as  the  Monumenta  Ristoriea,  and  that  was  all  that  he 
did.  No  doubt  he  did  go  to  the  common  source,  but  the  Plaintiff 
said,  '^  I  do  not  doubt  that  you  examined  the  Monumenta  Historiea, 
but  you  have  made  a  great  deal  more  use  of  my  book  than  you 
ought  to  have  made." 

[His  Lordship  then  gave  his  reasons  for  concluding  that  the  Defen- 
dant took  certain  comments  on  CHldas,  not  from  the  Plaintiffs  book, 
but  from  Sir  T,  D.  Hardy  s  preface  to  Monumenta  Historiea.'] 

The  result^  therefore,  of  the  whole  case  was  this :  The  Defendant 
was  led  to  look  into  the  particular  portions  of  Priehard  by  some  of 
the  quotations  of  the  Plaintiff.  Being  directed  to  that  part  of 
Priehard,  he  did  go  to  Prichard's  book,  for  there  is  in  his  book  a 
passage  omitted  by  the  Plaintiff.  He  was  directed,  by  a  passage  in 
the  Plaintiff's  book  which  referred  to  QUdas^  to  inquire  into  GildaSy 
which  possibly  he  never  might  have  done  if  the  Plaintiff  had  not 
led  the  way  by  pointing  U)  that  author  and  to  the  work  of  Sir  T.  1>. 
Hardy.  Upon  perusing  Sir  T.  D.  Hardy  s  work,  the  Defendant 
found  an  account  of  Qildas^  and  a  reference  to  Nennius,  and 
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L.  0.       certain  remarks  of  Oibban  ;  and  then  he  followed  out  those  remarks 

by  such  remarks  as  he  himself  made  upon  the  whole  subject. 

««pvw  It  seemed  to  His  Lordship  that  the  Yice-Chanoellor  had  failed 

^'       to  do  justice  to  the  Defendant  in  this  respect.     He  laid  great 

Nicholas,    weight  on  the  common  division  of  the  subject,  but  that  was  not  a 

matter  fairly  admitting  of  the  weight  which  His  Honour  attached 

to  it.    He  also  laid  great  weight  on  the  fact  of  the  same  authors 

being  cited,  and  then  wound  up  b^  asking  the  Defendant,  *^  If  you 

did  not  get  them  from  the  Plaintiff,  where  did  you  get  them 

from  ?*'      The  answer  to  that  question  was,  if  there  be  a  common 

isource,  that  he  got  them  from  that  common  source. 

The  Plaintiff  had  also  made  out  a  catalogue  of  authors  consulted, 
but  he  could  not  be  held  to  be  exclusively  entitled  to  that  list 

Having  come  to  the  conclusion  with  regard  to  RetziuB,  that  there 
was  a  taking  from  the  Plaintiff's  work  of  that  particular  quotation, 
and  with  regard  to  the  population  tables,  th^t  there  was  a  sugges- 
tion made  by  the  Plaintiff  which  the  Defendant  availed  himself  of 
in  order  to  make  his  estimate  larger  than  that  of  the  Plaintiff, 
namely,  half  instead  of  one4hird,  the  Court  had  to  consider  exactly 
how  the  case  stood  with  reference  to  granting  an  injunction  in 
such  a  state  of  things  as  that.  No  doubt  the  course  adopted  by 
the  Defendant  was  open  to  a  great  deal  of  observation ;  but  it  had 
led  the  Vice-chancellor  to  a  conclusion  more  adverse  to  the 
Defendant  than  was  altogether  justified,  though  the  Vice-chan- 
cellor had  great  reason  to  entertain  a  very  strong  feeling  of  dis- 
trust of  the  Defendant's  case.  Firsts  there  was  the  answer, 
which  undoubtedly  stated  the  case  in  a  manner  which,  if  not  in- 
tended to  mislead,  was  calculated  in  the  highest  degree  to  do  so. 
If  the  Defendant  had  simply  said  that  he  wrote  the  passage  about 
OtldoB  after  seemg  the  Plaintiff's  book,  he  might  have  spared  the 
Plaintiff  the  necessity  oi  calling  some  of  the  witnesses  and  have 
saved  a  great  deal  of  the  cross-examination,  and  therefore  a  great 
deal  of  time  to  everybody  concerned  in  the  case,  including  him- 
self. If  the  Defendant  had  been  disposed  to  do  what  common  fair- 
ness and  justice  required  him  to  do,  to  say  nothing  of  the  oath 
which  he  took  when  he  put  in  his  answer,  and  had  fairly  said,  ^'  I 
acknowledge  my  obligations  to  this  gentleman  in  putting  me  on 
a  course  of  thorough  critical  investigation  of  Oildas,  to  begin  with ; 
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I  beg  to  express  my  obligations  to  him  in  giving  me  the  ideSi  ,L.  a 
through  the  medium  of  the  tables  to  which  I  have  had  resort,  of 
investigating  the  population  of  London,  and  the  number  of  persons 
brought  up  from  the  country,  and  I  beg  also  to  express  my  obliga-  ^^^ 
tions  to  him  for  pointing  out  that  passage  in  Bdzius  which  escaped  NicHoukfl* 
my  attention,"  nobody  could  have  blamed  him  as  being  a  pirate,  or 
have  said  that  what  he  had  done  amounted  to  piracy.  That  course, 
unfortunately,  was  not  taken,  and  the  Plaintiff's  book  had  been  un- 
handsomely dealt  with  by  the  Defendant,  whilst  there  had  not  been 
that  recognition  of  the  Plaintiff's  work  which  there  ought  to  have 
been.  Further  than  that,  that  passage  in  the  answer  did  justify 
the  Court  in  saying  that  the  Defendant  ought  not  to  have  any 
costSy  because  that  passage  had  occasioned  a  great  deal  of  the  liti* 
gation,  and  if  the  whole  matter  had  been  stated  in  the  answer  in 
a  straightforward  manner,  and  clearly,  and  at  once,  as  it  had  been 
subsequently  stated,  the  Plaintiff  might  possibly  have  stopped  the 
suit  altogether,  and  certainly  would  not  have  incurred  anything 
like  the  expense  he  had  been  put  to  in  carrying  it  on.  His  Lord- 
ship was  of  opinion  that  the  bill  should  have  been  dismissed,  but» 
under  the  circumstances,  without  costs. 

Sib  O.  M.  Giffabd,  L  J*.,  said  that  he  had  only  a  few  observations 
to  add  to  the  judgment  which  the  Lord  Chancellor  had  delivered. 
First,  with  regard  to  the  general  nature  of  the  two  books.  The 
Plaintiff  undertook  a  more  formidable  task  than  was  ever  under- 
taken before  in  any  copyright  case ;  for  there  was  the  fietct,  that  the 
two  parties  started  with  exactly  the  same  theme  to  treat  of.  That 
was  beyond  all  question.  These  books  were  written  with  reference 
to  a  prize  that  was  proposed  to  be  given  by  a  society  in  Wales, 
They  started  with  a  desire  to  arrive  at»  as  nearly  as  possible,  the 
same  conclusion,  and  with  a  desire,  no  doubt,  to  glorify  the  Ancient 
Britons  as  much  as  could  well  be  done.  Moreover,  what  may  be 
termed  the  platform  divisions,  by  means  of  which  they  worked  out 
their  books,  were  very  nearly  the  same,  and  were  for  the  most  part 
taken  £rom  Dr.  Priehard^s  book,  and  thus  they  were  at  once  found 
starting  entirely  in  the  same  groove.  Besides,  their  books  consisted 
mainly  of  results  gathered  from  other  authorities,  and  could  not,  in 
the  true  sense  of  the  word,  be  treated  as  original,  except  to  a  very 
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1960 


L.  a  _  slight  extent.  As  to  this,  the  Vice-Chancellor  laid  down  most 
accurately  in  his  judgment — ^^  that  there  is  no  monopoly  in  the 
main  theory  of  the  Plaintiff,  or  in  the  theories  and  speculations 
by  which  he  has  supported  it,  nor  even  in  the  use  of  the  published 
KumoLAfl.    results  of  his  own  obserrations."  It  would,  therefore,  at  once  appear, 

""^  that  the  task  undertaken  by  the  Plaintiff  was  an  almost  impossible 
one,  unless  he  could  shew  that  there  were  substantial  passages 
either  actually  copied,  or  copied  with  mere  colourable  alteration* 
It  would  not  do  to  shew  merely  one  or  two  passages,  but  some 
material  part  of  the  book  must  be  shewn  to  have  been  taken. 
Haying  looked  through  the  books  very  carefully,  His  Lordship  was 
of  opinion  that  the  only  two  points  on  which  the  Defendant  had 
been  completely  touched  were  the  points  as  to  Betziua  and  the 
population  returns.  As  to  Betzius^  it  was  his  belief  that  the  De- 
fendant took  that  from  the  Plaintiff's  book;  but  taking  that 
one  passage  from  the  Plaintiff's  book  would  be  no  ground  for 
granting  an  injunction.  As  regards  the  population  returns,  His 
Lordship  believed  that  the  Defendant  did  not  go  to  the  1861 
tables ;  and  also  believed,  that  what  he  termed  his  observations  were 
founded  upon  calculations  from  the  Plaintiff's  table ;  but  that, 
again,  would  be  no  ground  for  granting  an  injunction.  If,  in 
point  of  fact,  the  Defendant  had  confessed  that  he  had  done  that 
particular  thing,  the  answer  would  have  been  at  once,  that  was  a  use 
which  he  might  make  of  the  materials  which  were  furnished  to  him 
by  the  Plaintiff  in  his  book.  The  Plaintiff  in  respect  of  that  was 
not  entitled  to  an  injunction,  for  it  was  neither  copying,  nor  copy- 
ing with  a  colourable  alteration.  Then,  this  further  observation 
might  be  made,  that  upon  referring  to  the  MiSS.  it  was  beyond 
all  question  that  great  labour  and  a  large  amount  of  time  must 
have  been  employed,  even  if  the  mere  labour  of  writing  those  MSS. 
and  nothing  else  was  considered ;  but  His  Lordship  was  satisfied 
that  the  Defendant  bestowed  a  great  deal  of  labour  and  time  on 
those  MSS.,  and  also,  that  there  was,  on  his  part,  at  all  events, 
some  research.  His  Lordship  was  also  satisfied  of  this,  which, 
in  dealing  with  a  question  of  copyright  with  reference  to  books 
such  as  these,  was  of  great  importance — that  the  book  of  the  De* 
fendant  was  his  own  conrposition,  in  this  sense,  that  wherever  he 
got  the  materials  from  they  were  worked  up  by  him  into  his  own 
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language.  No  doubt  that  was  what  the  Vice-Ohaneellor  referred  to  L.  C. 
when  he  said  that  the  Defendant  was  very  skilful  in  usins:  mate- 
rials  which  he  had  gathered  from  other  sources,  and  had  worked 
them  up  in  his  own  shape  and  language.  Between  the  style  of 
the  Plaintiff  and  the  style  of  the  Defendant  there  was  a  very  Niotolab. 
material  difference;  the  Defendant  did  not  write  at  all  in  the 
Plaintiff's  style,  nor  the  Plaintiff  in  the  Defendant's  style.  That 
brought  His  Lordship  to  the  conclusion  that  there  had  been 
really  no  such  use  made  by  the  Defendant  of  the  Plaintiff's  book 
as  entitled  the  Plaintiff  to  iin  injunction,  though  the  Defendant 
was  much  more  indebted  to  the  Plaintiff's  book  than  he  had  at  all 
admitted.  His  Lordship  was  satisfied  that  the  suggestion  to  the 
Defendant  with  reference  to  GUdaa  was  from  the  Plaintiff  s  book,  and 
that  he  had  also  made  use  of  other  suggestions  from  the  Plaintiff^s 
book ;  but,  still,  that  he  had  not  made  use  of  them  in  such  a  way  as 
to  entitle  the  Plaintiff  to  an  injunction.  His  Lordship  had  not  the 
least  doubt  that  the  Defendant  examined  for  himself  the  prior 
authors  to  whom  reference  had  been  made,  especially  Hardy^s 
Manumenta  Historical  and  Prichard's  Physical  History  of  Mankind, 
and  probably  he  had  some  other  resources.  That  being  so,  no  in- 
junction could  be  granted.  The  book  was  really  the  composition  of 
the  Defendant,  and  written  in  his  own  language.  As  to  the  costs, 
His  Lordship  was  rejoiced  to  think  that  it  was  in  the  power  of  this 
Court  to  dismiss  this  bill,  so  that,  at  all  events,  the  Defendant 
would  get  no  costs  of  any  kind,  or  in  any  shape.  In  the  first 
place,  the  answer  contained  a  passage  which  was  not  justified,  which 
it  was  hardly  too  strong  to  say  was  wholly  untrue.  His  Lord- 
ship thought  further  that  the  Defendant's  evidence  in  the  Court 
below  was  not  ingenuous ;  and  if  the  yice-Chancellor  granted  an 
injimction  against  him,  the  Defendant  had  o;ily  himself  to  thank 
for  it.  His  Lordship  hoped  and  trusted  that  it  would  be  a  lesson 
to  the  Defendant ;  he  would  act  far  more  wisely  if  he  dealt  in  these 
matters  fairly  and  openly,  and  if  when  he  took  the  labour  of  another 
he  acknowledged  it.  To  some  extent  he  had  taken  the  labour  of 
the  Plaintiff  in  this  case ;  and  if  he  had  freely,  fairly,  and  openly 
acknowledged  it,  the  Plaintiff  would  not,  as  His  Lordship  believed, 
have  brought  the  suit  into  Court. 

Solicitors:  Messrs.  It,  8,  Taylor  &  Son;  Messrs,  Williams d:  James. 
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L.  0.  In  re  HEYFORD  IRONWORKS  COMPANY. 

and  L.  J.  G, 

^^Q  FORBES  AND  JUDD'S  CASE. 

Jan.  18.        Company — Winding-up — Contributory — Subscriber  to  Memorandum — Paid-up 
—  Shares, 

A  person  who  subscribes  the  memorandum  of  association  of  a  company 
for  a  certain  number  of  shares  is  bound  to  take  that  number  of  shares  from 
the  company,  and  \y&j  for  them  either  in  money  or  money*s  worth. 

P.  signed  the  memorandum  of  association  of  a  company  for  1350  shares, 
and  F,  and  J.  for  60  shares  each.  P.  sold  a  business  to  the  company,  part 
of  the  price  of  which  was  to  be  paid  by  1500  paid-up  shares.  By  his 
direction  50  of  these  paid-up  shares  were  allotted  to  F.,  and  50  to  J. : — 

Beldf  that  the  obligation  into  which  j^.  and  J.  had  entered  by  subscribing 
the  memorandum  was  not  thus  satisfied ;  and  that  each  was  a  contributory 
in  respect  of  50  shares  on  which  nothing  had  been  paid. 

Decision  of  the  Master  of  the  Rolls  affirmed. 

Drummond's  Ccue  (1)  and  PelTs  Case  (2)  distinguished. 

1  HIS  was  a  motion  by  Messrs.  Forbes  and  Judd^  by  way  of  appeal 
from  a  decision  of  the  Master  of  the  Bolls^  refusing  to  remove 
their  names  from  the  list  of  contributories  of  the  Heyford  Ironworks 
Company y  Limited. 

The  company  was  registered  on  the  26th  of  August,  1865. 

By  the  memorandum  of  association  it  was  stated  that  the  capital 
of  the  company  was  £120,000  in  6000  shares  of  £20  each.  George 
PeU  signed  the  memorandum  as  a  subscriber  for  1350  shares. 
Forbes  for  50,  and  Judd  for  50. 

In  clause  86  of  the  articles  of  association  a  certain  agreement 
was  set  forth^  which  was  thereby  ratified  and  declared  to  be  binding 
on  the  company,  by  which  PeU  agreed  to  sell  to  the  company  the 
goodwill  and  stock-in-trade  of  a  certain  business  carried  on  by 
him;  and  it  was  agreed  that  as  part  of  the  consideration  to  be 
paid  to  him  the  company  were  to  issue  to  PeS,  or  his  nominees, 
1500  shares,  which  were  to  be  treated  as  fully  paid-up ;  and  FeU 
was  to  accept  them  at  their  nominal  value  as  part  payment. 

In  pursuance  of  this  arrangement  1350  fully  paid-up  shares 
were  allotted  to  Pdl^  and  by  his  direction  50  were  allotted  to 
ForleSy  50  to  Juddy  and  50  to  another  nominee,  and  were  duly 
registered  in  their  respective  names. 

(1)  Law  Rep.  4  Ch.  772.  ^(2)  Law  Rep.  5  Oh.  11. 
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On  the  21st  of  December,  1866,  the  company  was  ordered  to  be       L.  0. 
wound  up.    The  Master  of  the  Bolls  decided  that  Pell  must  be 

1  fi'TA 

placed  on  the  list  of  contributories  for  the  1500  shares,  and  be       ^^^w 
allowed  for  the  actual  value  of  the  business  he  had  handed  over  f^^^r^^"^ 

to  the  company  (1).    On  appeal  the  Lord  Justice  Oiffard  was  of       

opinion  that  PeU  was  to  be  treated  only  as  the  holder  of  paid-up 
shares,  and  that  his  name  must  be  removed  from  the  list  (2). 

Forbes  and  Jttdd  then  took  out  a  summons  to  have  their  names 
removed  from  the  list.  PeU  deposed,  that  at  the  time  of  the 
formation  of  the  company  it  was  understood  and  arranged  with 
the  other  subscribers  of  the  memorandum  of  association  that  Forbes 
and  Judd  should  each  sign  for  50  shares,  part  of  the  1500  shares 
which  were  to  be  taken  by  him. 

The  Master  of  the  KoUs  dismissed  the  summons  with  costs, 
saying  that  he  should  follow  MigoUis  Case  (3),  and  Evans's 
Case  (4),  with  which  Drummond^s  Case  (5)  and  PeWs  Case  (2) 
appeared  to  His  Lordship  to  be  irreconcilable.  His  Lordship 
agreed  with  the  observation  in  Drummond's  Case,  that  a  subscriber 
might  pay  for  his  shares  either  in  money's  worth  or  in  money,  but 
considered  that  the  Act  did  not  allow  the  obligation  incurred  by 
signing  the  memorandum  to  be  satisfied  by  means  of  a  debt 
existing  at  the  time  of  signing  it. 

Mr.  Jacksoity  for  the  Appellants : — 

Evans's  Case  decides  that  signing  the  memorandum  of  asso- 
ciation binds  a  man  to  take  the  number  of  shares  for  which  he 
signs.  The  question  is,  whether  that  obligation  has  been  dis- 
charged by  the  Appellants,  and  I  submit  that  it  has.  Migott€s 
Case  is  different  from  the  present,  because  there  was  no  attempt 
to  shew  in  that  case  that  the  taking  the  fully  paid-up  shares  had 
any  connection  with  the  original  bargain  to  take  shares.  They 
were  two  perfectly  distinct  transactions.  In  Baron  Be  BeviUe's 
Case  (6)  it  was  admitted  that  if  the  shares  were,  for  a  valuable 
consideratioD,  allotted  as  paid-up  shares,  there  would  be  no  lia- 
bility under  them.    The  present  case  is  governed  by  Drummond's 

(1)  Law  Kep.  8  Eq.  222.  (4)  Law  Rep.  2  Ch.  427. 

(2)  Ibid.  5  Ch.  y .  (5)  Ibid.  4  Cb.  772. 

(3)  Ibid.  4  Eq.  238.  (6)  Ibid.  7  Eq.  11. 
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L.  C.       Caw  (1)  and  TdTs  Com  (2).     No  wrong  would  be  done  to  any 
'  one  by  removing  the  names  of  the  Appellants  from  the  list^  for 
any  one  who  chose  to  look  could  have  ascertained  that  they  were 


Ju?D?Cibw  '^^l^^"  ^f  paid-up  shares;  whereas  if  they  are  left  on  the  list, 

•^        they  will  be  saddled  with  a  liability  which  they  never  undertook 

to  bear,  and,  moreover,  the  company,  after  having  received  the 

consideration  for  these  shares  from  PeS,  will  get  it  again  from  the 

Appellants. 

Mr.  Boxburghy  Q.C.,  for  the  ofiScial  liquidator^  was  not  called  upon. 

Lord  Hatherley,  L.C. : — 

Migotifs  Case  (3)  rests  upon  this  simple  principle,  that  when  a 
person  subscribes  a  memorandum  of  association  for  a  particular 
number  of  shares,  he  thereby  engages  to  take  that  number  of 
shares,  and  to  pay  the  company  for  them  in  one  way  or  other. 
This  payment  the  Appellants  have  not  made.  Pdl  having  sold 
his  business  to  the  company,  agreed  to  receive  £30,000,  part  of 
his  purchase-money,  in  1500  fully  paid-up  shares.  He  was,  how- 
ever, content  to  be  put  down  as  holder  only  of  1350,  aud  to  let 
each  of  the  Appellants  be  put  down  for  50 ;  and  it  is  contended 
that  the  Appellants  have  satisOed  their  obligations  by  being  regis- 
tered as  holders  of  these  shares,  in  respect  of  which  they  have  not 
paid  anything.  But  the  engagement  into  which  they  entered  was 
not  to  take  shares  from  Pell,  but  to  take  shares  from  the  company, 
for  which  they  were  to  pay.  Drummand^s  Case  is  quite  'distinct 
from  this.  Drummond  had  signed  the  memorandum^  and  so 
became  bound  to  take  and  pay  for  shares.  He  took  them,  and 
tendered  in  payment  something  which  the  company  was  bound  to 
buy  at  a  price  equal  to  the  amount  he  was  bound  to  pay.  The 
company  took  the  property  tendered,  and  it  was  held  that  Drum- 
mond  had  discharged  his  obligation,  it  not  being  necessary  that 
the  money  should  be  handed  backwards  and  forwards.  With  all 
deference  to  the  Master  of  the  Bolls,  I  cannot  see  that  it  makes 
any  difference  at  what  time  the  debt  of  the  company  to  the  sub- 
scriber is  contracted.  The  only  question  is,  whether  there  is,  at 
the  tim.e  when  the  shares  are  to  be  paid  for,  a  valid  debt  due  from 

(1)  Uw  Rep.  4  Ch.  772.  (2)  Law  fiep.  5  Ch.  11. 

(3)  Law.  Rep.  4  Eq  238. 
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the  company  to  the  subscriber  and  immediately  payable,  so  that       L.  G. 
the  demands  can  be  set  off  against  each  other.    Thus  in  PelFa 

1870 


Case  (1),  assuming  the  contract  for^purchase  from  PeU  to  be  valid, 

when  he  came  to  ask  for  his  shares,  he  had  a  right  to  say :  **  Tou  ^ddTcSe. 

have  got  the  price  in  the  shape  of  the  property  which  I  have       

handed  over  to  you.**  As  to  hardship  to  the  creditors  of  the 
eompany,  there  is  none,  for  they  get  the  property  instead  of  the 
money.  The  only  difference  between  the  Lord  Justice  Oiffard 
and  the  Master  of  the  Eolls  in  that  case  was  this :  The  Master 
of  the  Bolls  thought  that  PeU,  being  bound  to  pay  the  full  amount 
of  £20  per  share,  was  not  to  be  taken  to  have  paid  it  in  full  unless 
the  property  he  handed  over  was  worth  that  amount.  That  result, 
however,  could  only  be  arrived  at  by  rescinding  the  contract  to 
buy  PelTs  business,  and  the  Lord  Justice  Oiffard  thought  that  the 
contract  not  being  impeached,  must  be  treated  as  a  good  contract, 
and  one  that  ought  to  be  acted  upon,  so  that  no  question  could  be 
raised  as  to  the  actual  value  of  the  business  made  over.  Here  the 
Appellants,  to  whom  the  company  owes  nothing,  between  whom 
and  the  company  there  is  no  contract,  except  a  contract  by  the 
Appellants  to  take  and  pay  for  shares,  seek  to  come  in  for  part  of 
the  benefit  of  PelTa  contract.  Such  a  contention  is  entirely 
opposed  to  the  ratio  decidendi  in  Migottts  Case  (2) ;  and  if  it  were 
allowed  we  must  hold  that  PeU  might  have  divided  his  shares  into 
a  hundred  lots,  and  formed  the  company  into  a  numerous  body  of 
ahareholders,  none  of  whom,  except  himself,  had  contributed 
anything.  The  obligation  of  the  Appellants  was  to  take  shares 
issued  to  them  by  the  company,  not  shares  made  over  to  them  by 
PeU. 

Sib  G.  M.  Giffabd,  L. J. : — 

This  case  is  plain  and  simple,  and  is  a  mere  repetition  of  Migctti^s 
Case,  which  proceeds  on  the  ground  that  if  a  man  signs  the  memo- 
randum of  association  he  is  bound  to  take  shares  from  the  company,, 
and  does  not  satisfy  that  obligation  by  taking  them  from  some  one 
else.  It  was  said  in  the  Court  below  that  Drummond's  Case  (3)  and 
PelTs  Case  are  not  reconcilable  with  Evans's  Case  (4),  but  this  is  not 

(1)  Law  Pep.  6  Ch.  11.  (3)  Law  Rep.  4  Ch.  772. 

(2)  Ilnd.  4  £q.  238.  (4)  Ifaid.  2  Cb.  427 . 
Vou  V.                                          r  1 
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L.  G.        80.    Drammonffs  Case  (1)  arose  under  an  agreement  for  amalgama- 
tion^ under  which  shareholders  in  each  company  were  to  take  shares 
y^y^        in  the  new  company  in  lieu  of  their  shares  in  the  old.    Drummond, 

Ji^Tc^.  ^^^  «^g^^  ^^  ^^^  «^»^es  in  the  new  company,  and  pay  for  them, 

folfilled  his  obligation  by  taking  them  and  giving  np  his  old  shares. 

There  was  a  direct  dealing  between  Drunmumd  and  the  new  com* 
pany,  and  the  new  company  received  a  benefit  from  him,  which 
satisfied  his  obligation  to  them.  So  in  PelTs  Case  (2),  there  was  a 
direct  agreement  between  PeH  and  the  company,  by  which  his 
agreement'  to  take  and  pay  for  shares  was  satisfied,  the  company 
receiving  property  from  him  instead  of  money.  The  Appellants  here 
have  given  nothing  to  the  company,  and  so  have  not  fulfilled  their 
obligation.  The  case  ought^  never  to  have  been  brought  from  the 
Chief  Clerk  to  the  Master  of  the  Bolls,  nor  from  the  Master  of 
the  Bolls  to  us. 

Solicitors :  Messrs.  ElmsUe,  Forsyth,  dt  Sedffwick  ;  Messrs.  Benton 
AEaXL 


Nov.  16 ; 
Dee.  tf. 


L.  c.  PICABD  V.  mNE. 

«nd  L.  J.  O. 

1809  Pmeiiee'^Next  Driend  on  Appeal^Deht  qf  Married  Woman — Creditor  on 

Separate  Estate. 

A  married  woman  is  not  entitled  to  present  a  Petition  of  Appeal  without 
a  next  friend,  although  another  person  joins  in  the  Petition,  and  the  suit 
relates  to  her  separate  estate. 

Where  a  married  woman  contracts  a  deht  which  she  can  only  satisfy  out  of 
her  separate  estate,  her  separate  estate  will,  in  equity,  he  made  liahle  to  the 
debt 

Decree  of  Stuart^  V.C.,  varied. 

XHE  bill  in  this  case  was  originally  filed  against  Sophia  Eine^ 
as  a  widow,  for  the  specific  performance  of  a  contract  by  her  to 
bay  the  lease  of  a  watchmaker's  shop  for  £225.  The  bill  was 
afterwards  amended,  and  a  statement  was  introduced,  and  was  ad- 
mitted by  the  Defendants  as  true,  that  Sophia  Hine  was  a  married 
woman  living  separate  from  her  husband,  and  possessed  of  a 

"-  (1)  Law  Rep.  4  Ch.  772.  (2)  Law  Rep.  6  Ch.  11. 
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-considerable  amount  of  property  settled  to  her  separate  use,  of       L.  o 
which  JPl  Fish  was  trustee ;  and  FUih  and  the  husband  were  made  -  -^^ 

Defendants.  wy^ 

The  Defendants  alleged  that  there  had  been  misrepresentation      ^^^^ 
by  the  Plaintiff,  and  disputed  the  rights  of  the  Plaintiff  as  against       Hikb. 
the  separate  estate. 

The  Yice-Chancellor  Stuart  decreed  specific  performance,  and 
•ordered  Fish,  the  trustee,  out  of  the  separate  estate  of  Sophia  Sine 
in  his  hands,  to  pay  to  the  Plaintiff  £225  and  interest^  and  the 
•oostB  of  the  suit 

Against  this  decree  the  Defendants  Sophia  Sine  and  F,  FiA 
presented  a  Petition  of  Appeal. 

When  the  appeal  was  called  on,  Mr.  Diekinson,  Q»0.,  and  Mr. 
Willis,  for  the  Bespondent^  objected  that  Sophia  Sine  was  a  mar- 
ried woman,  and  ought  to  have  petitioned  by  her  next  friend : 
Ettiot  y.  Ince  (1);  since  the  decree  had  been  made  Frederick 
Fish,  the  other  Appellant,  had  become  bankrupt,  so  that  there  was 
no  one  responsible  for  the  costs  of  the  appeaL 

Mr.  Schomherff,  Q.C.,  and  Mr.  Bush,  for  the  Appellants,  con* 
tended  that  in  this  case  it  was  not  necessary  that  the  married 
woman  should  petition  by  a  next  friend,  as  she  had  separate  estate, 
jmd  as  there  was  another  Petitioner  who  would  be  liable  for  the 
costs,  which  prevented  the  rule  from  applying.  The  other  Peti- 
tioner was  a  trustee  only,  and  was  not  prevented  from  suing  by  his 
bankruptcy. 

LoBD  EEA.THEBLET,  L.C.,  Said  that  there  was  nothing  to  take 
this  case  out  of  the  usual  rule.  In  EUiot  v.  Inee  the  solicitor  for 
the  Appellant  had  undertaken  to  pay  the  costs  of  the  day,  and 
thereupon  the  appeal  was  ordered  to  stand  over.  If  the  solicitor  in 
this  case  would  undertake  to  pay  the  costs  of  the  day,  and  would 
before  that  day  week  either  amend  the  Petition  of  Appeal  or 
undertake  to  pay  the  costs,  then  the  Petition  should  stand  over 
for  a  week,  otherwise  the  Petition  would  stand  dismissed. 

The  solicitors  for  the  Appellants  undertook  personally  to  pay 

(1)  7  D.  M.  &  G.  475. 
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L.  c.       such  costs  as  the  Court  should  award  in  respect  of  the  Petition  of 

and  L.  J.  G.    A  1:1^1  1 

Appeal,  and  the  appeal  came  on  again. 

1869 

PioABD  Mr.  Schomherg,  Q.C.,  and  Mr.  BimK,  for  the  Appellant,  as  to  the 

hTnb.      right  to  specific  performance  against  the  estate  of  a  married  woman^ 
^^        cited  Francis  t.  WigzeU  (1),  Johnson  v.  QdUagher  (2). 

Mr.  Dickinson,  Q.C.,  and  Mr.  Willis^  for  the  Plaintiff,  referred 
to  Murray  v.  Barlee  (3). 

Their  Lordships  expressed  their  opinion  that  Fisk  was  merely^ 
brought  there  as  a  trustee,  and  ought  not  to  be  directed  to  pay 
costs,  and  then  proceeded  to  deliver  their  judgment  on  the  case. 

LoBD  Hatherley,  L.C.  : — 

We  both  think  it  very  desirable  that  the  position  of  a  married 
woman  who  contracts  as  if  she  were  a  feme  scle  should  be  placed 
upon  a  well  understood  basis ;  and  we  think  that  that  has  been 
done  by  Lord  Justice  Turner  in  his  judgment  in  Johnsoth  y. 
OaHoffher. 

There  has  been  much  discussion  as  to  the  precise  mode  in  which 
a  married  woman's  estate  could  be  affected  by  anjrthing  except 
actual  disposition.  It  was  strongly  felt  by  the  Court  that  there  was 
great  injustice  in  protecting  a  married  woman  and  allowing  her  ta 
depriye  others  of  their  property  by  entering  into  engagements 
which  she  must  have  known  herself  unable  to  fulfil  in  any  othev 
way  than  out  of  her  separate  estate,  though  the  C!ourt  seems  to 
have  fdt  some  difficulties  as  to  the  manner  in  which  the  separate 
estate  could  be  reached. 

At  one  time  it  was  held  that  an  appointment  would  be  inferred, 
but  Lord  Cottenham,  in  Owens  v.  Dickenson  (4),  disposed  of  that  by 
saying,  that  if  so  the  creditors  must  take  in  the  order  of  the  ap- 
pointments. All  these  theories  have  been  given  up,  and  the 
doctrine  has  been  placed  upon  a  sound  foundation  by  the  decision 
in  Johnson  v.  OaUagher,  Following  that  doctrine,  the  married 
woman  ia  this  case  must  be  taken  in  making  this  contract  to  have 

(1)  1  Madd.  258.  '     (3)  3  My.  &  K.  209. 

(2)  3  D.  F.  ifc  J.  494 ;    7  Jur.  (4)  Cr.  &  Ph.  48. 
(N.  S.)  273. 
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dealt  with  respect  to  this  property,  and  in  such  a  case  the  Court       L.  0. 
will  compel  her  to  fulfil  her  obligations.  an     .   .    . 

1S69 

As  Lord  Justice  Turner  obserred  in  Johnson  r.  Gallagher  (1),  it  s^y^ 
might  be  different  where  a  married  woman  was  living  with  her  Pwabd 
husband,  but  where,  as  in  this  case,  she  was  living  separate  from  Hime. 
her  husband,  that  is  at  once  a  strong  reason  for  saying  that  she 
inteifded  to  bind  that  property  out  of  which  alone  she  could  pay 
that  which  she  contracted  to  pay.  When  she  by  entering  into  an 
agreement  allows  the  supposition  to  be  made  that  she  intends  to 
perform  the  agreement  out  of  her  property,  she  creates  a  debt 
which  may  be  recovered,  not  by  reaching  her,  but  by  reaching  her 
property.  Therefore  the  property  which  she  had  at  the  time  of 
the  decree  may  be  applied  towards  satisfaction  of  the  debt  which 
it  is  necessary  to  satisfy.  There  is  nothing  in  this  particular  case 
to  shew  that  she  did  not  intend  to  perform  this  obligation  out  of 
her  separate  property ;  but  being  simply  a  debt  up  to  the  time  of 
the  actual  judgment,  it  is  only  that  property  which  she  then  had 
which  can  be  charged,  as  to  which  there  must  be  an  inquiry  ;  and 
it  is  necessary  that  there  should  be  a  charge  which  will  include 
principal,  interest,  and  costs  of  suit. 

Haying  satisfied  ourselves  that  there  was  here  a  contract^  the 
only  question  is  whether  it  ought  to  be  enforced,  as  to  which  wo 
feel  very  little  hesitation.  Misrepresentation  has  been  alleged, 
but  none  proved,  and  credit  must  be  given  to  the  Plaintiff's 
version  of  the  case.  The  decree  will  be  for  specific  performance, 
but  must  be  varied  accordingly. 

Sir  G.  M.  Giffabd,  L. J. : — 

As  to  the  law  of  this  case  it  is  unnecessary  to  say  anything,  because 
in  the  judgment  of  the  Lord  Justice  Turner,  in  Johnson  v.  Gallagher^ 
everything  relating  to  the  subject  is  clearly  laid  down,  and  it  amounts 
in  substance  to  this:  that  a  creditor  having  a  claim  against  a 
married  woman  can  come  here  and  assert  and  enforce  an  equity  as 
against  her  separate  estate.  This  bill  was  originally  framed 
against  the  Defendant  as  if  she  was  a  widow,  but  as  amended,  it 
contains  a  distinct  averment  that  she  was  a  married  woman  and 
had  separate  estate,  and  is  filed  against  her  and  against  the  trustee 

(1)  3  D.  F.  i&  J.  494 ;  7  Jur.  (N.  S.)  273. 
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L.  a       of  the  separate  estate ;  there  is,  therefore,  no  difficulty  in  the 
"^  ^'  ^'  ^'  frame  of  the  pleadings/  The  defence  on  the  ground  of  misrepie- 


FiCABD 
V. 


sentation  has  failed,  and  there  only  remains  the  question  of  how 
the  decree  is  to  be  framed.  If  the  question  had  been  brought  to 
Hnvs.  ^e  attention  of  the  Yice-Chancellor  no  doubt  the  decree  would 
have  been  in  the  proper  form,  and  would  haye  directed  an  inquiry, 
and  have  proyided  for  the  costs  of  the  trustee. 


Mnmns. — Ybtj  decree.  Declare  separate  property  of  Sophia  Hine^  Tested  at 
this  present  date  in  her  or  in  any  other  person  in  trust  for  her,  chargeable  with  the 
payment  of  the  £225  and  interest,  and  charge  the  same  accordingly.  Take  aooonnt 
of  what  is  due  to  the  Plaintiff.  Inquire  of  what  the  separate  property  oonsLsts 
at  the  present  time  and  in  whom  it  is  Tested.  Inquire  as  to  rates  and  taxes  on 
home,  and  let  Fish  he  at  liberty  to  retain  his  costs  out  of  the  separate  propoty 
in  his  hands.    ReserTe  further  consideration.    Liberty  to  apply. 

Solicitors  for  the  Plaintiff :  Messrs.  Evans  dt  Laing, 
Solicitors  for  the  Defendants :  Messrs.  Keene  &  Mardand. 
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MOERIS  V.  WRIGHT.  l.  j.  g. 

Copyright  in  Directory — Use  of  Slips  in  compiling  New  Directory ^  where  }^^ 

justifiable — Interlocutory  Injunction.  j^n,  xi. 

Although  the  compiler  of  a  new  directory  is  not  justified  in  using  slips  cat 
from  one  previously  published,  for  the  purpose  of  deriving  information  from 
them  for  his  own  work,  yet  he  may  use  such  slips  for  the  purpose  of  direct- 
ing him  to  the  parties  from  whom  such  information  is  to  he  obtained. 

The  Plaintiff,  who  was  the  publisher  of  a  trades  directory,  filed  a  bill 
against  the  Defendant,  who  was  preparing  for  publication  a  new  directory, 
charging  him  with  using  slips  cut  from  the  Plaintiff's  work  in  obtaining 
materials  for  the  new  directory,  and  with  copying  from  such  slips.  The 
Plaintiff  having  moved  for  an  interlocutory  injunctiou,  the  Defendant  filed 
an  affidavit,  in  which  he  admitted  that  at  first  he  had  used  slips  from  the 
Plaintiff's  work  in  obtaining  materials  for  his  own ;  but  having  discovered 
that  it  was  ill^al  to  do  so,  he  had  discontinued  the  practice ;  and  he  denied 
having  copied  any  of  such  slips.  In  the  absence  of  satisfactory  evidence  of 
the  actual  contents  of  the  new  directory,  which  was  not  yet  published,  the 
Court  refused  the  injuuction. 

Decision  of  James,  Y.C.,  afiBrmed. 

Kelly  V.  Morris  (1)  and  Morris  v.  AMee  (2)  explained. 

X  HIS  was  an  appeal  firom  an  order  made  by  yice-Chancellor 
JameSy  dissolving  an  injunction  previonsly  granted  to  restrain  the 
publication  and  sale  of  a  work  in  course  of  preparation  by  the 
Defendants,  entitled  **  The  Handbook^  or  Manufadwrefn*  and  Es^ 
fvrteri  Dtredary  of  Oreat  Britain'' 

The  Plaintiff,  /.  8.  C.  Morris,  was^the  proprietor  of  a  publication 
called  ''  The  Business  Directory  of  London^  The  Defendants,  G.  T. 
Wriffht,  F.  W.  Sternberg,  and  /.  B.  Conway,  had  been  formerly 
employed  by  the  Plaintiff  as  canvassers  on  his  behalf  at  Mwr^ 
ehester  for  a  local  directory  until  the  spring  of  1868,  when  they 
left  his  employment,  and,  together  with  a  person  named  FranJdin, 
who  had  also  been  in  the  Plaintiff's  employment,  commenced  the 
preparation  of  a  new  mercantile  directory  bearing  the  name  of 
**The  Handbook,  or  ManufaettMrers'  and  Eo^^orters*  Directory  of 
Oreat  Britain'' 

The  Plaintiff,  in  his  bill,  charged  the  Defendants  with  making 
use  of  his  directory  in  preparing  their  new  work,  which  was  in 

(1)  Law  Rep.  1  Eq.  697.  (2)  Law  Rep.  7  Eq.  34. 
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L.  J.  O,     the  press,  bat  not  yet  published,  and  prayed  for  an  injunction  to 

1870        restrain  the  Defendants  from  selling  or  publishing  their  work,  and 

MoBBo      fi'om  any  copying  or  piracy  from  the  BtMinesa  Directory  of  London. 

Wrwht.         ^^®  PlaintiflF  having  moved  for  an  injunction  in  terms  of  the 

prayer,  the  Vice-Chancellor  granted  an  injunction,  with  liberty  to 

the  Defendants  to  move  to  dissolve  it,  and  subsequently  made  an 
order  dissolving  it,  from  which  the  Plaintiff  now  appealed. 

The  Plaintiff's  case  was  supported  by  the  afSdavit  of  FratMin, 
who  was  no  longer  in  partnership  with  the  Defendants.  He  stated 
that  he  had  canvassed  on  behalf  of  the  Defendants  for  the  pro- 
jected work,  and  was  furnished  with  slips  cut  from  the  Plaintiff^s 
directory,  which  he  used  to  assist  him  in  going  round  to  merchants 
and  others,  and  obtaining  particulars  of  their  residence  and 
business,  and  also  in  soliciting  advertisements,  for  which  money 
was  in  several  instances  paid.  He  also  stated,  that  in  accordance 
with  the  contract  between  himself  and  the  Defendants,  these  slips 
were  sent  to  the  Defendants  and  copied  for  the  press  to  be  printed 
in  their  directory. 

The  Defendants,  on  the  other  hand,  filed  affidavits,  in  which 
they  admitted  having  at  first  provided  their  canvassers  with 
cuttings  from  the  Plaintiff's  directory,  but  had  discontinued  their 
use  after  the  decision  of  the  present  Lord  Chancellor  in  Morris  v. 
AtUbee  (1),  and  they  denied  that  they  had  copied  or  intended  to 
copy  any  part  of  the  Plaintiff's  directory. 

The  statement  made  by  the  Defendant  Wriffhi,  in  his  affidavit^ 
was  as  follows : — 

Par.  13.  "  Before  the  decision  of  this  Honourable  Court  in  the 
case  of  Morris  v.  AMee,  and  knowing  the  usual  practice  of  the 
Plaintiff,  and  the  instructions  which  were  uniformly  given  to  his 
canvassers  by  him,  we  had  no  doubt  but  that  we  had  a  right  to 
use  cuttings  from  any  copyright  directory  or  other  book  for  the 
mere  purpose  of  guiding  ourselves  or  our  canvassers  to  the  houses 
of  the  different  manufacturers  and  traders,  so  long  as  we  made  no 
other  use  of  such  cuttings,  and  obtained  from  such  persons  them- 
selves their  names  and  addresses  and  any  additional  entries  or 
other  matters  which  they  might  wish  to  have  published  in  our 
projected  work ;  that  is  to  say,  so  long  as  we  abstained  from  copying 

(1)  Law  Rep.  7  Eq.  84. 
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any  part  whatever  of  such  other  works  into  our  own  work,  and     L.  J.  a. 
inserted  into  our  own  work  nothing  but  matter  obtained  originally       1870 
from  our  subscribers  and  patrons/'  Hobbu 

Par.  16.  ''  The  course  of  business  of  myself,  my  partners,  and  ^^^^g^ 
our  canvassers  respectively,  was,  upon  calling  on  the  different  — ^ 
persons  canvassed,  to  shew  them  a  form  printed  on  the  back  of  a 
specimen  of  our  intended  work,  to  canvass  them  for  an  order  to 
insert  their  names,  business  descriptions,  or  other  matters  proposed 
to  be  printed  in  our  work,  and,  if  successful  in  getting  an  order, 
to  get  the  person  or  persons  giving  the  same  to  fill  up  the  form 
presented  to  him  or  them,  or  to  furnish  a  billhead,  circular,  or  card 
of  his  or  their  own  firm,  from  which  such  names  and  extra  matter 
were  to  be  taken.  If  such  persons  declined  to  pay  anything,  they 
were  requested  to  give  authority  to  insert  their  names  only  in  our 
work,  for  which  we  required  no  payment,  and  were  asked  to  give 
a  card  as  evidence  of  such  authority  having  been  given.  The 
bundles  of  papers  produced  are  the  forms  used  as  aforesaid,  and 
filled  up  by  the  persons  canvassed,  or  filled  up  by  the  canvassers 
respectively  from  information  directly  given  by  the  persons 
canvassed.  The  cards  produced  are  cards  received  from  the 
canvassers.  I  superintended  the  compilation  of  our  intended 
work,  and,  to  the  best  of  my  knowledge,  information,  and  belief, 
not  a  single  name,  or  any  additional  matter  of  any  kind,  has  been 
copied  for  the  manuscript  of  our  work  from  the  said  work  of  the 
Plaintiff,  or  from  the  said  work  of  Messrs.  AsJibee  &  Co.  Where 
in  the  manuscript  of  our  said  work  the  names  only  of  persons 
appear,  such  names  have  been  copied  from  the  cards  received  as 
aforesaid;  and  where  the  names  appear  with  additional  matter, 
such  names  and  additional  matter  have  been  copied  from  entries 
made  in  our  own  forms,  or  on  cards  or  other  documents  supplied 
and  obtained  in  manner  aforesaid." 

They  also  put  in  a  letter  of  the  Defendant  Wrigkl  to  FranTdiny 
dated  the  13th  of  November,  1868,  two  days  after  the  decision  of 
the  case  of  Morris  v.  AMee  (1),  in  which  this  passage  occurred : — 
''  You  have  the  Sheffield  papers,  look  over  them  and  see  if  any  of 
them  are  from  his  cuttings,  if  they  are,  mark  them,  and  I  must 
write  to  the  parties  and  get  them  to  fill  up  a  fresh  form.'' 

(1)  Law  Bep.  7  Eq.  84. 
Vou  V.  Z  1 
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L.  J.  G.         Mr.  Morgan,  ^C,  and  Mr.  Oazen^Hardy,  for  the  Plaintiff: — 

J^  The  cases  of  KeBy  v.  Morris  (1),  and  Morris  v.  ilaAJee  (2),  are 

MoBUB      conclusive  authorities  that  a  compiler  of  a  new  work  has  no  right 
WBtoKT,     to  make  use  of  an  existing  work  for  the  purpose  of  saving  himself 
"       trouble,  even  though  he  does  not  absolutely  copy  from  it.    He 
must  obtain  his  information  independently,  and  may  only  use  the 
■  existing  work  for  the  purpose  of  verifying  the  correctness  of  the 
information  he  has  obtained.    Here  the  Defendants  have  sent 
.  round  canvassers  with  slips  from  the  Plaintiff's  book,  with  the 
names  and  addresses  of  merchants  and  others,  to  save  themselves 
the  trouble  of  getting  their  information  from  the  parties  them- 
selves ;  and  they  have,  moreover,  taken  from  the  Plaintiff's  book 
cuttings  which  contained  advertisements,  and  by  means  of  them 
obtained  advertisements  for  their  own  work.   We  also  charge  them 
with  copying  the  cuttings  for  insertion  into  their  directory ;  and 
although  they  deny  this  in  their  afSdavit,   it  is  borne  out  by 
their  books,  and  is  consistent  with  the  contract  between  JVtmiZtn 
and  the  Defendants.  •  Scott  v.  Stanford  (3)  is  also  an  authority  in 
our  favour. 

Mr.  Kay,  Q.C.,  and  Mr.  HwUer,  for  the  Defendants,  were  not 
called  on. 

Sir  G.  M.  Giffabd,  L.  J. : — 

It  is  to  be  regretted  that  the  Plaintiff  should  have  brought  the 
case  here  at  the  present  time,  because  I  have  no  doubt  that  at  the 
hearing  full  justice  will  be  done,  and  I  desire  to  do  nothing  which 
can  prejudice  the  decision  that  may  be  come  to  at  the  hearing 
when  all  the  facts  of  the  case  are  before  the  Court  All  I  have  to 
consider  is,  whether  at  this  moment  an  injunction  ought  to  be 
granted,  or,  in  other  words,  whether  the  Vice-Chancellor  ought  to 
have  dissolved  the  injunction  which  he  had  previously  granted. 
In  the  present  state  of  the  evidence  I  have  no  hesitation  in  saying 
that  the  Vice-chancellor  was  quite  right  in  dissolving  that  iujunc- 
tion.  At  present  the  matter  stands  thus : — In  the  first  place,  there 
has  been  no  publication ;  secondly,  no  book  has  yet  been  printed ; 

(1)  Law  Rep.  1  Eq.  697.  (2)  Law  Rep.  7  Eq.  84. 

(3)  Law  Rep.  3  Eq.  718. 
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and,  thiidly,  if  this  book  was  published  to-morrow,  and  put  in  a  L.  J.G. 
shop  window,  and  was  found  to  contain  that  which  the  Plaintiff  says  1970 
it  does  contain,  beyond  all  question  the  Plaintiff  would  get  an  in-  Mobbu 
junction.  The  evidence  relied  upon  by  the  Plaintiff  ia  that  of  Mr.  wbtoht. 
Franklin^  and  on  the  other  side  great  stress  has  been  laid  upon  Mr.  — ' 
Wriffhfs  letter  to  Mr.  Franklin  of  the  13th  of  November,  1868.  It 
is  to  be  observed  that  Morris  t.  Aahbee  (1)  had  been  decided  on 
the  10th  of  November,  and  that  up  to  that  time  the  parties  took  a 
different  view  of  the  law  from  that  which  was  laid  down  in  that  case. 
What  Mr.  Wright  writes  in  that  letter  is  this : — [His  Lordship  read 
the  letter.]  That  letter  is  unquestionably  the  letter  of  a  person 
who  knew  the  position  in  which  he  stood  with  reference  to  those 
cuttings,  and  who  at  the  time  was  desirous,  if  any  of  these  Sheffield 
cuttings  had  been  used  bodily,  as  they  had  been  used  in  Morris  v. 
Ashbee,  that  the  cuttings  should  be  put  aside,  that  distinct  ques- 
tions should  be  put  to  the  parties,  and  that  the  parties  should  give 
their  own  special  instructions  about  the  entries.  Am  I  then  to 
infer  at  this  stage  of  the  cause,  there  being  a  direct  conflict  of 
evidence  between  Mr.  Franklin  and  Mr.  Wriffht,  that  it  is  Mr. 
WrigMs  intention  to  do  the  very  thing  which,  by  the  letter  of  the 
JLSth  of  November,  1868,  he  expressed  his  intention  not  to  do,  or, 
in  other  words,  to  do  an  illegal  act,  which,  if  found  out,  would 
make  him  undoubtedly  liable  ?  Whether  he  has  or  has  not  done 
so  is  a  question  to  be  tried  at  the  hearing.  I  have  no  doubt  what- 
ever that  in  November,  1868,  it  was  his  intention,  at  all  events,  to 
act  strictly  in  accordance  with  the  13th  and  16th  paragraphs  of  his 
affidavit,  and  I  do  not  think  it  will  be  very  easy  to  arrive  at  any  con- 
clusion on  the  question,  whether  he  has  done  so  or  not,  until  the 
materials  which  were  prepared  for  the  printers  are  produced,  which 
at  present  are  not  produced,  and  as  to  the  contents  of  which  I 
cannot  even  speculate  at  this  stage  of  the  cause.  That  being  so, 
let  us  see  what  the  contents  of  the  13th  and  16th  paragraphs 
of  his  affidavit  are,  and  whether  there  is  an}rthing  in  Kelly  y. 
Morris  (2),  and  in  Morris  v.  Ashbee,  which  would  render  that 
which  Mr.  WripJU  admits  that  he  has  done,  illegaL  [His  Lordship 
then  read  the  13th  and  16th  paragraphs  of  the  Defendant  WrigMs 
affidavit,  which  are  given  above,  and  continued : — 1 

(1)  Law  Bep.  7  £q.  34.  (2)  Law  Bep.  1  Eq.  697. 
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L.  J.  O.      -    Those  two  paragraphs  are  perfectly  specific.  No  doabt  he  admits 
1870       that  the  slips  were  cut  from  the  PlaintiflTs  book  for  the  purpose  of 

MoBRn      g^<^g  him  to  the  residences  of  the  persons  who  were  canyassed. 

Wbiqht      ^^^  ^®  admits  nothing  more :  and  he  denies  copying  of  any  kind 

—        or  description. 

Let  ns  then  look  at  the  definition  of  copyright  as  it  is  found  in 
one  or  two  decided  cases.  Lord  Oranworthf  in  Jefferys  y.  Boasey  (1), 
said  that  the  true  definition  of  *'  copyright ''  is  the  sole  right  of 
multiplying  copies.  That,  of  course,  means  that  you  must  not  copy 
with  or  without  colourable  alterations.  That  is  a  general  definition 
of  copyright. 

Then  with  respect  to  the  latter  cases,  I  may  observe  that  in 
KeUy  y.  Morris  (2),  as  well  as  in  Morris  v.  Aahbee  (3),  there  wa& 
direct  copying.  Not  only  were  the  slips  used  for  the  purpose  of 
canyassing,  but  the  course  pursued  was  this :  when  a  slip  was  pre- 
sented to  the  person  who  was  canyassed,  he  was  asked  whether  he 
authorized  that  particular  entry ;  they  proceeded  to  get  his  autho- 
rity for  its  insertion,  and  the  entry  was  copied  in  the  book.  In 
KeUy  y.  Morris  (4)  the  present  Lord  Chancellor  says :  **  I  think 
there  must  be  an  injunction  in  the  same  terms  as  that  which  was 
granted  in  Lewis  y.  FuHarton  (5),  yiz.,  to  restrain  the  publication 
of  the  parts  which  are  pirated  without  waiting  till  all  the  parts 
which  haye  been  pirated  can  be  distinctly  specified.  The  Defen- 
dant has  been  most  completely  mistaken  in  what  he  assumes  to  be 
his  right  to  deal  with  the  labour  and  property  of  others.  Li  the 
case  of  a  dictionary,  map,  guide  book,  or  directory,  when  there  are 
certain  common  objects  of  information  which  must,  if  described 
correctly,  be  described  in  the  same  words,  a  subsequent  compiler  is 
bound  to  set  about  doing  for  himself  that  which  the  first  compiler 
has  done ;  in  case  of  a  road  book,  he  must  count  the  milestones 
for  himself;  in  the  case  of  the  map  of  a  newly-discoyered  island 
(the  illustration  put  by  Mr.  Daniel),  he  must  go  through  the  whole 
process  of  triangulation  just  as  if  he  had  neyer  seen  any  former 
map ;  and  generally,  he  is  not  entitled  to  take  one  word  of  the 
information  previously  published  without  independently  working 

(1)  4  H.  L.  C.  815.  (3)  Law  Rep.  7  Eq.  34. 

(2)  Law  Bep.  1  Eq.  697.  (4)  Ibid.  1  Eq.  697,  701. 

(5)  2  Beav.  6, 14. 
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out  the  matter  for  himself,  so  as  to  arrive  at  the  same  result  from  L  J.  G. 
the  same  common  sources  of  iuformation,  and  the  only  use  that  he  X870 
can  legitimately  make  of  a  previous  publication  is  to  verify  his  mobrm 
own  calculations  and  results  when  obtained.  So  in  the  present 
case  the  Defendant  could  not  take  a  single  line  of  the  Plaintiff's 
directory  for  the  purpose  of  saving  himself  labour  and  trouble  in 
getting  his  information."  If  this  passage  goes  further  than  what  I 
take  it  to  mean,  I  cannot  doubt  that  it  goes  beyond  what  the  law 
authorizes,  and  beyond  the  decision  of  the  Lord  Chancellor  and 
myself  in  the  late  case  of  Pike  v.  Nicholas  (1).  It  does  not  mean 
that  he  may  not  look  into  the  book  for  the  purpose  of  ascertaining 
where  a  particular  person  lived,  and  for  the  purpose  of  ascertaining 
whether  it  was  worth  his  while  to  call  upon  that  person  or  not ; 
but  it  means  that  he  may  not  take  that  particular  slip  and  shew 
that  to  the  person  and  get  his  authority  as  to  putting  that  parti- 
cular slip  in.  Then  the  Lord  Chancellor  goes  on — it  does  not  rest 
there  (2) :  "  The  Defendant,  from  his  description  of  the  way  in  which 
he  had,  in  the  first  instance,  compiled  his  Business  Directory,  Beems 
to  have  known  exactly  what  h6  might  do.  '  No  doubt  the  expense 
of  procuring  information  in  a  legitimate  way  is  very  great.  The 
Defendant  himself  has  told  us  so,  and  also  that  it  was  not  for  some 
years  that  he  was  able  to  make  it  pay ;  but  the  Defendant  goes  on 
in  his  affidavit  to  propound  a  most  extraordinary  doctrine  as  to  the 
right  of  publicity  in  the  names  of  private  residents  who  had,  as  he 
expressed  it,  *  given  their  names  for  public  use.'  What  he  has  done 
has  been  to  copy  the  Plaintiff's  book,  and  then  to  send  out  canvass'ei'S 
to  see  if  the  information  so  copied  was  correct.  If  the  canvassers 
did  not  find  the  occupier  of  the  house  at  home,  or  could  get  no 
answer  from  him,  then  the  information  copied  from  the  Plaintiff's 
book  was  reprinted  bodily,  as  if  it  was  a  question  for  the  occupier 
of  the  house  merely,  and  not  for  the  compiler  of  the  previous 
directory.  Further  than  this,  the  Defendant  tells  us  that  he  had 
a  number  of  new  agents,  and  that  one  of  them  had  performed  his 
part  of  the  work  carelessly,  thus  at  once  shewing  how  easy  it  would 
be,  on  the  system  adopted  by  the  Defendant,  for  any  negligent 
agent  to  send  back  his  list  all  ticked  as  if  correct  without  having 
taken  the  trouble  to  make  a  single  inquiry." 

(1)  Ante,  p.  251.  (2)  Law  Rep.  1  Eq.  702. 
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L.  J.  G.         J  understand  that  judgment  to  rest  entirely  upon  the  facts,  and 

1870        I  am  quite  satisfied,  from  what  the  Lord  Chancellor  said  in  Pike 

MuBUB      V.  Nieholas  (I),  that  it  was  neyer  his  intention  to  say  a  person  may 

WaroHT      ^^^  ^^^  ^^  *^®  directory  for  the  purpose  of  directing  him  where 

to  call ;  but  what  he  meant  was,  that  he  must  not  take  the  passage 

of  the  directory,  and  go  and  see  whether  it  happens  to  be  accurate, 
and,  if  it  is  cu^curate,  bodily  copy  the  passage  into  his  directory. 

With  respect  to  my  own  judgment  in  Morris  v.  Ashbee  (2),  what 
I  said  was  this :  ''  The  Plaintiff  incurred  the  labour  and  expense, 
firsts  of  getting  the  necessary  information  for  the  arrangement  and 
compilation  of  the  names  as  they  stood  in  his  directory,  and  then 
of  making  the  actual  compilation  and  arrangement ;  and  though 
each  individual  who  paid  might,  no  doubt,  have  his  own  name 
printed  in  capital  letters,  or  with  the  same  superadded  lines,  where- 
ever  he  chose,  neither  one  nor  all  of  them  could  authorize  the 
cutting  of  a  series  of  slips,  or  the  taking  of  the  names  as  arranged 
from  the  Plaintiff's  directory,  and  the  use  of  them  in  the  printing 
of  a  rival  work.  This  brings  me  to  KeHy  v.  Morris  (3).  In  that  case 
no  doubt  Morris's  canvassers  did  more  than  anything  that  has  been 
proved  to  have  been  done  by  or  on  the  part  of  the  Defendants ;  for 
in  Kelly  v.  Morris^  if  the  canvassers  did  not  find  the  occupier  of 
the  house  at  home,  or  could  get  no  answer  from  him,  then  the 
information  copied  was  reprinted  bodily.  Neither  the  decree,  how- 
ever, nor  the  judgment  is  based  solely  on  or  confined  to  this.  The 
decree  is  general  in  its  terms,  following  Leuns  v.  FuHarton  (4),  and 
the  substance  of  the  judgment  is,  that  in  a  case  such  as  this  no  one 
has  a  right  to  take  the  results  of  the  labour  and  expense  incurred 
by  {mother  for  the  purposes  of  a  rival  publication,  and  thereby 
save  himself  the  expense  and  labour  of  working  out  and  arriving 
at  those  results  by  some  independent  road.  If  this  was  not  so, 
there  would  be  practically  no  copyright  in  such  a  work  as  a  direc- 
tory. Moreover,  it  is  not  necessary  for  me  to  define  the  extent  to 
which  the  Defendants  might  have  gone,  or  may  go,  in  using  the 
Plaintiff's  directory.  What  I  have  to  determine  is,  whether  they 
could  lawfully  do  what  they  actually  did.  Now  it  is  plain  that  it 
could  not  be  lawful  for  the  Defendants  simply  to  cut  the  slips 

(1)  Ante,  p.  251.  (3)  Law  Rep.  1  Eq.  697. 

(2)  Law  Bep.  7  Eq.  34,  40.  (4)  2  Beav.  6. 
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which  they  have  cut  from  the  Plaintiff's  directory  and  insert  them      L.  J.  G. 
in  theirs.    Can  it,  then,  be  lawfnl  to  do  so  becanse,  in  addition  to       1870 
doing  this,  they  sent  persons  with  the  slips  to  ascertain  their  cor*     mobbxb 
rectness  ?    I  say  clearly  not.**  Wbioht. 

Therefore  it  is  quite  clear  in  both  those  cases  the  parties  had       

gone  Tory  far  beyond  anything  stated  in  the  13th  and  16th  para- 
graphs of  Mr.  WrigMs  aflSdavit.  They  had  virtually  and  bodily 
copied  from  the  book — ^they  had  copied  from  the  very  slip — and 
all  they  had  done  was  to  take  the  slip  and  verify  it,  and  nothing 
else.  Li  the  late  case  of  Pike  v.  Nicholas  (1)  we  had  this :  two  rival 
works  were  published  with  reference  to  the  same  subject-matter, 
and  we  thought  certainly  that  the  Defendant  had  been  guided  by 
the  Plaintiff's  book  more  or  less  to  the  authorities  which  the  Plain- 
tiff had  cited ;  but  it  was  a  perfectly  legitimate  course  for  the 
Defendant  to  refer  to  the  Plaintiff's  book,  and  if,  taking  that  book 
as  his  guide,  he  went  to  the  original  authorities  and  compiled  his 
book  from  them,  he  made  no  unfair  or  improper  use  of  the  Plain- 
tiff^s  book ;  and  so  here,  if  the  fact  be  that  Mr.  Wright  used  the 
Plaintiff's  book  in  order  to  guide  himself  to  the  persons  on  whom 
it  would  be  worth  his  while  to  call,  and  for  no  other  purpose,  he 
made  a  perfectly  legitimate  use  of  the  Plaintiff's  book.  I  do  not 
wish  to  say  anything  whatever  to  prejudice  the  ultimate  decision  of 
this  case,  supposing  the  Plaintiff  makes  out  such  a  case  as  he 
alleges  by  his  bill ;  but  I  think  that  in  the  present  state  of  circum- 
stances the  Vice-Chancellor  did  that  which  was  right  between  the 
parties;  and  therefore,  although  I  regret  it,  I  must  dismiss  the 
application  with  costs. 

Solicitors  for  the  Plaintiff :  Messrs.  Williams  dt  James. 
Solicitor  for  the  Defendants :  Mr.  J.  Perry. 

(1)  Ante,  p.  251. 
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L.  J.  G.  In  re  COUNTY  LITE  ASSURANCE  COMPANY. 

1870 


Policy  of  Assurance — De  facto  Directors — Persons  falsely  assuming  to  carry  on 
Jan,  26,  28.  Company — NoHce, 

A  person  who  efifects  a  policy  with  a  life  assurance  company  in  the  ordi- 
nary course  of  business  is  not  hound  to  inquire  whether  the  persona  signing  the 
policy  as  directors  have  been  l^aHy  appointed  directors,  or  are  empowered  to 
nse  tiie  seal  of  the  oomipany.  It  is  sufiScient  if  the  policy  appears  on  the  &oe 
of  it  to  be  consistent  with  the  articles  of  association  of  the  company,  and  the 
Acts  of  Parliament  under  which  it  is  incorporated. 

A  life  assurance  company  was  registered  in  1863.  By  the  articles  of  asso- 
ciatioQ  P.  was  appointed  managing  director.  The  directors  who  were  named 
in  the  articles,  and  signed  the  memorandum  of  association,  refused  to  act,  and 
passed  a  resolution  that  the  company  should  not  carry  on  business  or  allot 
shares.  Notwithstanding  this  resolution,  P.  and  one  of  the  shareholders 
persisted  in  carrying  on  the  business  at  the  registered  office  of  the  company, 
and  allotted  shares  and  appointed  directors.  A  stranger  effected  a  policy  at 
the  company's  offioe,  which  was  signed  by  three  of  the  de  facto  directoxs,  and 
sealed  with  what  purported  to  be  the  company's  seal : — 

Bdd  (affirming  the  decision  of  the  Master  of  the  Bolls),  that  the  policy 
was  binding  on  the  company. 

X  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls 
made  in  the  winding  up  of  the  County  Life  Auuranee  Company^ 
Limited. 

This  company  was  formed  in  January,  1863,  and  was  registered 
under  the  Companies  Ad,  1862.  The  promoter  of  the  company 
was  Mr.  W.  E.  Preston,  and  in  the  articles  of  association  it  was 
recited  that  the  said  W.  H.  Preston  had  taken  considerable  trouble 
and  incurred  considerable  expense  about  the  establishment  and 
formation  of  the  company,  in  the  expectation  that  he  should  be 
manager  and  actuary,  or  managing  director,  to  the  said  company, 
and  have  the  salary  and  emoluments  and  other  benefits  therein 
specified  secured  to  him. 

It  was  provided  by  the  articles,  among  other  things,  that  the 
directors  thereby  appointed  should  hold  oESce  till  the  first  ordinary 
meeting  of  the  company,  and  in  the  meantime  should  have  power 
to  appoint  other  qualified  persons  as  directors  in  addition  to,  or  in 
substitution  for,  any  of  their  number. 
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That  the  followii^  Bhould  be  the  first  directors : — B.  AmUer,  I'*  J*  <^' 
T.  J.  BoUon,  K  B.  Keeling,  L.  Munro,  and  C.  O.  Prowett.  1870 

That  TF.  JT.  Preston  should  be  the  first  manager,  or  managing       in  re 


director  and  actnary,  of  the  company ;  that  he  should  have  a  sum    assubam^' 
of  £5000  as  promotion  money,  and  £10  per  cent,  on  the  gross    CH>^^- 
income  of  the  company,  and  the  sum  of  £3500  in  case  of  tibe 
company  amalgamating  with  any  other  company. 

That  every  policy,  deed,  or  instrument  required  to  be  executed 
on  behalf  of  the  company  should  be  signed  by  three,  at  least,  of 
the  directors,  and  countersigned  by  the  managing  director,  secre- 
tary, or  manager,  and  unless,  from  the  nature  of  the  instrument, 
the  same  should  be  inexpedient  or  unfits  should  be  sealed  with  the 
seal  of  the  company. 

The  memorandum  and  articles  of  association  were  subscribed  by 
the  following  persons : — B.  Amhler,  T.  J.  BoUon,  E.  B.  Keding,  and 
L.  Munro,  who  had  been  nominated  directors,  and  five  other  gen- 
tlemen, including  Mr.  E.  S.  Smith,  who  were  not  named  as 
directors.  The  total  number  of  shares  subscribed  for  was  825. 
Mr.  Predon  was  not  a  subscriber.  The  company  was  registered  on 
the  9th  of  January,  1863.  Inthemonthof  June,  1863,  the  directors 
who  had  subscribed  the  memorandum  held  a  meeting,  at  which 
they  passed  a  resolution  that  the  objects  of  the  company  could  not 
be  successfully  carried  out,  and  that  no  shares  should  be  allotted, 
and  no  further  steps  taken  towards  the  formation  of  the  company. 
They  gave  notice  of  this  resolution  to  the  other  subscribers,  and 
also  to  Mr.  Predon.  Mr.  Preston,  however,  took  no  notice  of  this 
resolution,  and,  being  joined  by  Mr.  E,  H.  Smith,  proceeded  to 
choose  fresh  directors  in  the  place  of  those  who  declined  to  act, 
and  to  appoint  a  secretary,  and  to  allot  shares. 

On  the  11th  of  December,  1863,  Mr.  Preston  wrote  to  Mr.  AnHHer 
as  follows : — 

*  Dear  Sir, — ^I  am  now  making  the  necessary  arrangements  for 
the  Cownty  Aeswromoe  Company* s  commencement  of  business,  and  as 
you  have  not  joined  the  board  of  the  lAfe  Association  of  England, 
but  still  remain  a  shareholder  of  the  coTtipany  to  the  extent  of  100 
shares,  with  the  present  payment  of  £100,  it  has  occurred  to  me  to 
ask  you,  as  you  have  apparently  derived  no  advantage  from  retiring, 
whether  you  would  not,  in  your  own  interest^  wish  to  form  a  mem- 
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L.  J.  G.     ber  of  the  board.    If  so,  I  shall  be  glad  to  see  70a  here  between 
1870        12  and  2.  "  Yours  very  truly, 

^e  '*  W.  E.  Prestonr 

CouMTY  Life 

AfiSTjRANCB       A  similar  letter  was  written  to  Mr.  Bolton. 

On  the  7th  of  March,  1864,  Mr.  Bradoch^  the  secretary,  sent  o 
circular  to  the  subscribers  of  the  memorandum  in  the  following 
terms: — 

**  I  have  the  pleasure  to  inform  you  that  the  company  com- 
menced operations  at  the  temporary  offices,  as  above,  in  the  early 
part  of  January  last ;  I  have,  therefore,  to  request  that  you  will 
be  so  good  as  to  pay  to  the  Londouy  Haniburghy  and  Continental 
Exchange  Bank^  79,  Lombard  Street,  the  sum  of  £  ,  being 

£1  per  share  upon  the  shares  for  which  you  have  signed  the  arti- 
cles of  association.  The  bankers'  receipt  will  be  exchanged  in  due 
course  for  scrip  certificates.  I  am  happy  to  state  that  the  prospects 
of  the  company  are  of  a  most  encouraging  nature. 

•*  Yours  truly, 

"  WiUiam  F,  Bradock,  Secretary." 

In  reply  to  this  circular  the  solicitors  acting  for  Mr.  Anibler  and 
Mr.  Bolton  wi*ote  to  Mr.  Bradoek  repudiating,  on  their  behalf,  all 
connection  with  the  company,  and  stating  that  they  considered  it  a 
failure  and  at  an  end. 

Business  was,  however,  carried  on  by  Presion  and  those  acting 
with  him,  and  about  350  policies  were  effected.  The  offices  of  the 
company  originally  registered  were  at  40,  Oracechureh  Street,  but 
they  were  afterwards  removed  to  36,  Moorgaie  Street,  then  to 
36,  Cannon  Street,  and  finally  to  22,  Moorgaie  Street,  each  change 
being  duly  entered  on  the  register.  The  name  of  the  company 
was  painted  up  over  the  office. 

Among  the  policies  granted  by  the  company  was  onid  for  £250 
on  the  life  of  Sir  A.  Tiehhome,  effected  by  the  Briton  Medical  and 
General  Life  Assoeiaiion.  The  policy  was  signed  by  W.  Morphew,. 
E.  jff.  Smith,  and  W.  H.  Preston,  as  directors,  and  C.  Butlierford, 
as  secretary,  and  sealed  with  the  seal  of  the  company. 

The  company  carried  on  business  till  the  month  of  January, 
1866,  when  a  meeting  of  the  shareholders  was  called,  and  it  was 
resolved  that  it  should  be  dissolved,  and  the  business  transferred 
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to  the  National  Standard  Life  Assurance  Company.    The  latter     L.  J.  G. 
company  took  all  the  policies  granted  by  the  County  Life  Assurance        1870 
Company  except  that  on  the  life  of  Sir  A.  Tiehhome,  and  one  other       jn  re 
for  a  small  amount,  those  lives  having  dropped  before  the  amal-  ^xstcrancIT 
gamation.  Compast. 

In  July,  1867,  an  order  was  made  to  wind  up  the  County  Life 
Assurance  Company  on  the  petition  of  Atnblerj  Munro,  and 
Keeling^  and  on  the  10th  of  December,  1869,  the  Master  of  the 
Bolls  made  an  order  admitting  the  claim  of  the  Briton  Medical 
and  Oeneral  Life  Association  for  £250  in  respect  of  the  above- 
mentioned  policy. 

The  official  liquidator  appealed  from  this  decision. 

Sir  BowndeU  Palmer,  Q.C.,  Mr.  Jessely  Q.G.,  and  Mr.  Ince,  for  the 
Appellant : — 

The  policy  in  question  was  not  granted  by  the  company,  but  by 
persons  assuming  to  be  the  company,  but  in  no  way  authorized  to 
act  for  it.  None  of  the  persons  signing  the  policy  and  purporting 
to  be  directors  had  been  properly  elected  directors ;  they  had  been 
simply  nominated  by  Preston.  Nor  had  Preston,  or  those  acting 
with  him,  any  authority  to  make  or  use  a  seal  for  the  company. 
As  the  original  directors  would  not  act,  and  no  new  directors  had 
been  elected  at  any  general  meeting,  no  one  had  any  right  to  carry 
on  the  business  of  the  company,  and  the  act  of  setting  the  seal  to 
the  policy  was,  in  fact,  forgery.  We  do  not  contend  that  the 
company  was  at  end  until  it  was  wound  up  under  the  order  of 
the  Ciourt ;  but  Preston  and  those  acting  with  him  were  not  the 
company,  but  a  partnership  acting  on  their  own  account,  and  they 
may  be  liable  on  the  policy  which  they  have  signed.  It  is  said 
that  the  original  directors  acquiesced  in  the  proceedings  of  Preston  ; 
but  they  did  not  do  so,  for  they  protested  against  those  proceedings. 
It  was  not  necessary  to  do  more.  If  a  merchant's  clerk  takes  an 
office  and  writes  up  his  master's  name,  he  does  not  thereby  make 
his  master  liable,  nor  throw  the  onus  on  him  of  filing  a  bill  for  an 
injunction. 

Mr.  Southgate,  Q.C.,  Mr.  Eddis,  Q.C.,  and  Mr.  F.  WM,  for  the 
Briton  Medical  and  General  Life  Association : — 
We  have  nothing  to  do  with  the  charges  against  Preston  and 
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L.  J.  0.  those  who  acted  with  him.  We  are  hand  fide  holdezs  of  a  policy 
1870  which  we  effected  at  the  r^;i8tered  office  of  the  company,  and 
2^  i.0       through  a  person  who  was  named  in  the  memorandum  of  aasodar 

^^^^^^MTOJLMir  ^^^  ^  ^^  managing  director.  At  that  time  the  company  had  been 
OoMPAKT.  registered  three  years,  and  had  carried  on  business  two  years.  How 
should  we  know  that  the  persons  signing  the  policy  as  directors 
had  not  been  legally  appointed^  or  that  the  seal  had  been  engrayed 
without  authority  ?  So  far  as  i^peared  on  the  public  register, 
everything  was  correct.  If  the  ori^nal  directors  wished  to  stop 
the  company,  they  might  have  called  a  general  meeting  and  dis- 
solved it,  or  have  obtained  an  injunction  against  Preston  from 
using  the  name  of  the  company.  As  they  did  not  do  so  they 
must  be  taken  to  have  acquiesced.  In  the  case  put  by  the  other 
side  of  a  merchant's  clerk  using  his  master's  name,  if  the  master 
had  originally  given  him  any  sanction  to  carry  on  the  business,  it 
would  then  be  incumbent  on  the  master  to  take  some  pubUc 
proceeding  to  stop  him.  Preehn  was  duly  appointed  managing 
director  ci  this  company,  and  no  legal  step  had  been  taken  to 
revoke  his  authority:  Bayal  BrUish  Bank  v.  Turjuand  (1);  Agar 
T.  Atbenmum  Life  AssurcMce  Society  (2) ;  Prinee  of  Wales  Asmr^ 
a/nee  Compawf  v.  Harding  (3)  ;  In  re  Athenasum  lAfe  Assurance 
Soeiettf  {4:). 

Mr.  Ince,  in  reply,  referred  to  Howbeach  Coal  Company  v. 
league  (5). 

Sib  G.  M.  Giffabd,  L.  J. : — 

It  certainly  is  marvellous  that  a  company  such  as  this  should 
have  been  able  to  carry  on  business  to  the  extent  of  having  350 
policies  and  upwards  effected  with  it.  However,  the  evidence  on 
both  sides  seems  to  admit  that  that  is  the  fact,  and  what  I  really 
have  to  decide  is,  whether  or  not  a  person  who  holds  one  of  those 
policies  has  a  right  to  prove  against  this  company ;  the  company, 
and  no  one  else,  being  on  this  occasion  the  Appellants. 

As  far  as  the  facts  go,  they  lie  in  a  very  small  compass : — [His 

(1)  6  E.  &  B.  a27.  (3)  E.  B.  &  E.  183, 

(2)  3  C.  B.  (N.  S.)  725.  (4)  4  K.  &  J.  549. 

(5)  29  L.  J.  (Ex.)  137. 
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Loidflhip  then  shortly  referred  to  the  facts  as  stated  above^  and     L.  J.  G. 
oontmoed : — ]    That  is  the  internal  history  of  the  company ;  and       1870 
before  I  go  farther,  I  may  say  that  the  directors  of  this  company,       in  n 
at  any  moment  they  chose,  might  have  got  an  injunction — ^at  any  ^^^^^^^ 
moment  they  chose  they  might  have  put  an  end  to  this  company.    OovPAirr* 
They  did  not  choose  to  do  so,  and  it  is  not  too  mnch  to  assume 
against  them  that  they  knew  that  the  company  had  a  place  of 
business,  and  that  Mr.  Predon  intended  to  commence  and  did 
commence  operations. 

In  that  state  of  things  the  Bespondents  who  make  this  claim 
effected  a  policy  duly  and  properly  in  the  usual  course  of  business. 
They  knew  nothiag  about  the  internal  arrangements  of  the  com- 
pany ;  they  were  not  aware  that  anything  irregular  had  taken  place ; 
they  were  not  aware  that  the  directors  had  refused  to  act,  or  of  any 
one  of  those  circumstances  which  are  detailed  in  this  evidence. 
If  we  look  at  the  policy,  the  policy,  on  the  face  of  it,  is  effected  in 
accordance  with  the  articles.  No  one  looking  at  the  articles,  and 
reading  the  policy,  could  know,  or  suspect,  or  believe  otherwise  than 
that  the  policy  was  as  duly  effected  as  any  policy  you  misht  have 
from  the  %iifo,  or  an/of  the  other  large^mpLes  in  io«<?o». 
I  take  the  law,  as  deduced  from  the  authorities,  to  be  plainly  this : 
In  the  first  place,  a  stranger  must  be  taken  to  have  read  the 
General  Act  under  which  the  company  is  incorporated,  and  also 
to  have  read  the  articles  of  association ;  but  he  is  not  to  be  taken 
to  have  read  anything  more,  and  if  he  knows  nothing  to  the  con- 
trary, he  has  a  right  to  assume  as  against  the  company  that  all 
matters  of  internal  management  have  been  duly  complied  with. 

The  company  is  bound  by  what  takes  place  in  the  usual  course 
of  business  with  a  third  party  where  that  third  party  deals  }xm& 
fiie  with  persons  who  may  be  termed  de  fado  directors,  and  who 
might,  so  far  as  he  could  tell,  have  been  directors  de  jure.  In  this 
case  the  ordinary  correspondence  takes  place,  then  the  applicant 
goes  to  the  o£Sce  and  gets  from  the  office  a  document  which 
appears,  on  the  face  of  it>  to  be  executed  according  to  the  terms 
of  the  articles,  and  which  has  to  it  a  seal  which  purports  to  be 
the  seal  of  the  company,  that  seal  being  put  by  three  persons 
who  represent  themselves  to  be  directors,  and  who  are  defado 
directoxB^  and  countersigned  by  the  person  who  was  de  fa^  secre- 
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L.  J.  6.  tary.    I  do  not  hesitate  to  say  that  the  business  of  companies  of 

1870  this  description  conld  not  possibly  be  carried  on  if  this  was  not 

^^  held  to  be  the  law.    I  mnst  therefore  dismiss  this  application  with 

*  Solicitors :  Messrs.  BeU  db  Steward ;  Mr.  Dannithome. 


Jan,  81. 


L.  J.G.        In  re  PATENT  PAPER  MANUFACTUEING  COMPANY. 

^^^  ADDISOirS  CASE. 

Chmpantf — Winding^up—CfmtnbtUory — Ccnditional  Allotment  cf  l^aret — 

Lajme  </  Time — Laches, 

A-,  being  desirous  of  lending  money  to  a  company,  accepted  100  shares  of 
£5  each,  and  paid  £500,  the  whole  amotmt  of  calls  due  thereon,  upon  con- 
dition that  if  he  gave  notice  within  a  certain  time  his  money  should  be  repaid 
and  the  shares  cancelled.  He  afterwards  gave  notice  in  pursuance  of  the 
agreement,  and  thereupon  the  money  was  repaid  to  him,  and  he  executed  a 
transfer  of  the  shares  to  a  nominee  of  the  company,  and  his  name  was  re- 
moved from  the  register  of  shareholders.  Eight  years  afterwards  the  company 
was  wound  up : — 

Held  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  A,  was  a 
contributory. 

1  HIS  was  a  summons  by  Mr.  Joseph  Addison  that  his  name  might 
be  removed  from  the  list  of  contributories  of  the  Patent  Paper 
Manufacturing  Company^  Limited. 

The  company  was  registered  in  December,  ISSS,  nnder  the  Joint 
Slock  Companies  Act  of  that  year.  The  capital  was  £30,000, 
divided  into  6000  shares  of  £5  each. 

In  the  begining  of  1858  one  of  the  directors  of  the  company 
applied  to  Mr.  Addison  to  become  a  shareholder,  and,  on  his 
refusal,  further  asked  him  to  lend  money  to  the  company,  which 
he  agreed  to  do.  He  accordingly,  on  the  3rd  of  February,  1858, 
wrote  to  the  directors  stating  his  willingness  to  lend  the  company 
money. 

On  the  4th  of  February,  1858,  this  letter  was  laid  before  the 
board  of  directors,  and  their  proceedings  thereon  are  described  in 
the  following  minute  of  that  date : — 

'^  Mr.  Addison's  letter  of  the  3rd  inst.  was  read,  and  it  was  re- 
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solved,  that,  subject  to  the  approval  of  the  board,  the  directors  be     L.  J.  G. 
authorized  to  negotiate  with  parties  for  the  investment  of  capital       1870 
in  shares  of  this  company,  on  condition  of  such  shares  being  can-    addison's 
celled  and  the  amounts  so  invested  therein  being  returned  to  the       ^^ 
parties  on  their  giving  notice  of  their  requiring  the  same  to  be 
done  one  calendar  month  previous  to  the  Slst  of  December,  1859. 
Besolved,  that  this  company  receive  &om  any  of  the  shareholders 
willing  to  advance  the  same,  all,  or  any  part,  of  the  moneys  due 
upon  their  respective  shares  beyond  the  sums  actually  called  for, 
and  that  upon  the  moneys  so  paid  in  advance,  or  so  much  thereof 
as  from  time  to  time  shall  exceed  the  amount  of  the  calls  then 
made  upon  the  shares  in  respect  of  which  such  advance  shall  be 
made,  the  company  shall  pay  from  time  to  time  as  interest  an 
amount  equal  to  that  which  would  have  been  due  had  the  moneys 
so  paid  in  advance  been  called  for  on  the  shares  in  respect  of  which 
such  advances  shall  have  been  made." 

These  resolutions  were  communicated  to  Mr.  Addison,  and  he 
applied  for  100  shares  in  the  company,  upon  the  terms  stated  in 
the  following  minute,  which  bore  date  the  9th  of  February, 
1858:— 

^'  The  secretary  reported  that  Mr.  Joseph  Addison,  of  Basinffstoie, 
had  applied  for  100  shares  in  this  company  on  condition  that  the 
said  shares  should  be  cancelled  and  the  amount  of  all  calls  paid  in 
respect  thereof  should  be  returned  to  him  on  the  Slst  of  December, 
1859,  in  the  event  of  his  giving  one  calendar  month's  previous 
notice  of  his  desire  to  that  effect.  Mr.  Addison  also  expressed  his 
willingness  to  pay  the  full  amount  of  £5  per  share  on  the  said  100 
shares  on  the  conditions  of  the  resolution  of  the  board  of  the  4th 
inst,  whereupon  it  was  resolved,  that  100  shares  in  this  company 
be  allotted  to  Mr.  Addison  on  the  terms  of  his  proposal  as  above, 
and  that  the  directors  be,  and  they  are  hereby  authorized  to  sign 
on  behalf  of  this  company,  all  such  letters  of  guarantee  to  Mr. 
Addison  for  the  fulfilment  of  the  stipulated  conditions  as  they  may 
be  advised  to  be  necessary." 

In  pursuance  of  this  resolution  100  shares  were  allotted  to  Mr. 
Addison,  and  he  signed  an  absolute  acceptance  of  them,  and  paid 
£500  to  the  company  in  respect  thereof. 


Cask. 
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L.  J.  G.  Subsequently  Mr.  Addison  gaye  notice  that  he  required  repay- 
1870  ment  of  the  £500,  and  the  directors  repaid  that  sum  to  him 
Addibon's  accordingly,  and  he,  on  the  Slst  of  December,  1859,  executed  a 
transfer  of  his  shares  to  one  WiHiam  B.  Law,  a  nominee  of  the 
directors,  for  and  on  behalf  of  the  company.  In  the  return  of 
shareholders  filed  with  the  Eegistrar  of  Joint  Stock  Companies  for 
the  year  1860,  it  was  stated  that  Mr.  Addison  had  transferred  his 
shares  on  the  Slst  of  December,  1859,  and  his  name  did  not  appear 
in  any  subsequent  return. 

In  1869  resolutions  were  passed  for  the  voluntary  winding  up  of 
the  company ;  and  the  winding-up  was  afterwards  continued  under 
the  supervision  oi  the  Court. 

The  articles  of  association  authorized  the  company  to  receive 
from  shareholders  willing  to  advance  the  same  all  or  any  part  of 
the  moneys  due  upon  their  respective  shares  beyond  the  sums 
actually  called  up ;  but  did  not  authorize  the  investment  of  the 
funds  of  the  company  in  the  purchase  of  its  own  shares. 

The  Master  of  the  Bolls  held  that  Addison  was  a  contributory 
in  respect  of  100  ordinary  shares.  From  this  decision  Addison 
appealed. 

'  Mr.  Swanston,  Q.C.,  and  Mr.  HigginSy  for  the  Appellant : — 

The  transaction  was  either  intra  vires  or  uUri  vires.  It  may 
be  contended  that  it  was  within  the  powers  of  the  directors  to 
make  such  an  arrangement,  for  it  was  reasonable  in  itself,  and 
was  not  expressly  forbidden  by  the  articles.  If  so  eadit  quasstio. 
If  it  was  ttUra  vires  it  was  void  ab  initio,  and  Addison  was  never 
a  shareholder  at  all.  The  company  cannot  say  that  it  was  irdra 
vires  for  the  directors  to  accept  his  offer  coupled  with  a  condition, 
but  uUra  vires  to  give  effect  to  that  condition :  Saunders^  Case  (1) ; 
Etkington's  Case  (2) ;  PeTlates  Case  (3) ;  Staee  and  WortVs  Case  (4). 
K  his  name  is  placed  on  the  register  it  must  be  for  fully  paid-up 
shares,  for  when  the  shares  were  allotted  to  him  he  paid  £5  on  each. 
If  the  transaction  is  divisible,  that  part  of  it  must  be  held  good, 
and  the  repayment  of  the  money  by  the  directors  was  in  their  own 
wrong.    The  time  which  has  elapsed  since  Addison  was  on  the 

(1)  2  D.  J.  &  S.  101.  (3)  Law  Bep.  2  Ch.  627. 

(2)  Law  Kep.  2  Ch.  511.  (4)  Ibid.  4  Ch.  682.    : 
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register  is^  in  itself,  a  bar  to  the  present  claim  against  him :  Par^'     L.  J.  G. 
9on$'  Case  (1).  mo 


ADDtBOXtB 

Mr.  Je88el,Q.C.,  and  Mr.  JaeJcson,  for  the  official  liquidator,  were       cura. 
not  called  on. 

Sib  G.  M.  Giitabd,  L.  J. : — 

This  is  a  case  of  great  hardship,  and  if,  consistODtly  with  the 
law,  I  conld  release  Mr.  Addison  I  should  be  glad  to  do  so.  As 
to  the  lapse  of  time,  I  am  bound  by  the  decisions  of  the  House 
of  Lords  in  Spachman  v.  Evana  (2),  and  the  other  cases  arising 
out  of  the  Agrieviturid  Cattle  Instbrance  Company.  It  is  said, 
that  in  this  case,  if  Mr.  Addison  became  a  shareholder,  it  was 
for  folly  paid*up  shares.  There  is  no  pretence  for  that  suggestion. 
It  was  a  mortgage  of  ordinary  shares.  The  cases  cited  do  not 
apply.  In  Saunders^  Case  (3)  it  was  held  that  Saiundera  never 
had  any  interest  at  all  in  the  shares ;  in  8lace  and  Worth's  Case  (4) 
the  shares  were  allotted  as  part  of  an  agreement  which  was 
entirely  Yoid  from  the  beginning*  In  the  present  case  the  facts 
are  these : — [His  Lordship  then  shortly  referred  to  the  facts  as 
stated  above,  and  continued : — ] 

The  result  of  this  transaction  was,  that  Addison  coDtracfced 
with  the  company  that  he  should  lend  the  company  a  sum  of 
money,  and  that  shares  should  be  transferred  into  his  name ;  and 
if  he  gave  notice  within  a  certain  time  the  shares  were  to  be 
given  back.  This  contract  carried  with  it  a  certain  consequence, 
namely,  that  Addison  was  to  be  put  on  the  register ;  and  the  law 
undoubtedly  is,  that  a  person  who  is  once  a  shareholder  must 
remain  a  shareholder  until  he  can  shew  that  he  has  in  some 
lawful  way  got  rid  of  his  liability.  Suppose  that  the  company 
had  been  wound  up  while  Addison  remained  on  the  register,  while 
he  was  still  a  mortgagee,  would  he  not  have  been  liable?  Un- 
questionably he  would.  If  so^  the  only  question  is,  whether  his 
name  has  been  lawfully  removed  from  the  register.  The  com- 
pany had  no  power  to  cancel  shares,  nor  to  buy  up  shares,  but 
what  Addison  did,  was  to  transfer  these  shares  to  a  trustee  for  the 

(1)  Law  Rep.  8  Eq.  666.  (3)  2  D.  J.  &  S.  101. 

(2)  Ibid.  3  H.  L.  171.  (4)  Law  Rep.  4  Ch.  682. 
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L.  J.  0.  ooxupany,  that  transfer  could  be  of  no  avail ;  his  liability  is  exactly 

1870  the  same  as  if  his  name  had  remained  on  the  register  till  the 

Addison's  winding-up  commenced.    The  appeal  must,  therefore,  be  dismissed 

^^  with  costs. 

Solicitor  for  the  Appellant :  Mr.  J.  H.  Scott 

Solicitors  for  the  Official  Liquidator :  Messrs.  KitAber  &  Wlis.    . 


Jan,  81. 


^  ^'  ^'  In  re  ASIATIC  BANKING  CORPOEATION. 

^^^^  SYMONS'  CASE. 

Company — Ccntribuicry — Infant  Tronrferee — Termination  of  Infancy  ofttr 

Commencement  of  Winding-up. 

AVhere  shares  had  been  transferred  to  an  infant,  and  his  name  had  been 
placed  on  the  register,  the  company  being  ignorant  of  the  fact  of  his  infancy, 
and  he  did  not  come  of  age  till  after  the  commencement  of  the  winding-up : — 

ffdd  (affirming  the  decision  of  Stuart^  ^•C.)>  that  the  official  liquidator 
might  refuse  to  accept  him  as  a  shareholder,  although  after  coming  of  age  he 
were  willing  to  confirm  the  transfer. 

CasteUo^s  Case  (1)  approved  of. 

JL  HIS  was  an  appeal  from  a  decision  of  Yice-Chancellor  Stuart 
made  in  the  winding  up  of  the  ABtatie  Banking  Corporation^ 
Limited. 

The  company  was  incorporated  in  1864  for  the  purpose  of  carry- 
ing on  the  business  of  bankers  in  India,  with  an  office  and  board 
of  directors  also  in  London. 

On  the  29th  of  August,  1866,  a  shareholder  named  Nusserwanjee 
transferred  twenty  shares  into  the  name  of  Bromley  Symons.  On 
the  80th  of  August,  1866,  another  shareholder  named  Hdbhibhoy 
transferred  eighty  shares  into  Symona^  name,  and  on  the  10th  of 
September,  1866,  the  Brokers'  Loan  and  Discount  Company  trans- 
ferred forty  other  shares  into  his  name.  At  this  time  Bromley 
Symons  was  a  few  months  under  the  age  of  twenty-one  years. 

By  the  articles  of  association  no  transfer  could  be  registered 
until  approved  by  the  directors ;  but  the  directors  in  India,  where 
the  transfers  to  Symons  were  made,  being  ignorant  of  his  infancy, 

(1)  Law  Rep.  8  Eq.  504. 
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no  objection  was  made  to  him^  and  the  shares  were  registered  in     L.  J.  6. 
his  name.  1870 

On  the  8rd  of  Novembery  1866,  an  order  was  made  to  wind  np     Bthons* 
the  company,  on  a  petition  presented  on  the  5th  of  October,  1866. 

On  the  12th  of  January,  1867,  Symons  attained  the  age  of 
twenty-one  years. 

A  question  arose  in  the  course  of  the  winding-up,  whether  the 
transfers  were  not  invalid,  inasmuch  as  they  were  not  approved  by 
the  board  of  directors  in  London;  in  consequence  of  which  the 
official  liquidator  placed  the  names  of  the  transferors  on  the  list  of 
contributories  instead  of  that  of  Symons ;  but  Symons*  name  was 
substituted  for  them  by  an  order  of  ^the  Vice-Chancellor,  made  in 
November,  1868. 

The  official  liquidator  at  that  time  was  not  aware  of  Synums* 
infancy,  but  having  discovered  that  fact,  he  obtained  an  order  to 
have  Symons*  name  removed ;  and  the  Vice- Chancellor  subse- 
quently, on  the  16th  of  December,  1869,  made  an  order  placing 
the  transferors  on  the  list  in  his  place.  From  this  order  the  trans- 
ferors appealed. 

There  was  no  evidence  that  Symons  had  done  anything  since  he 
came  of  age  to  confirm  the  transfer,  but  it  was  stated  at  the  bar 
that  he  was  ready  to  do  so,  and  that  evidence  could  be  procured,  if 
necessary,  to  that  effect. 

Mr.  Kardake,  Q.C.,  and  Mr.  Oottrell,  for  the  Appellants : — 

The  Vice-Chancellor  decided  the  case  on  the  same  principle  as 
he  had  decided  CasteWs  Case  (1),  namely,  that  the  status  of  the 
transferee  must  be  taken  to  be  settled  at  the  date  of  the  winding- 
up.  But  that  principle  has  never  been  recognized  by  the  Court  of 
Appecd.  A  contract  with  an  infant  is  not  void,  but  only  voidable, 
and  the  infant  on  coming  of  age  can  confirm  it.  How  can  the 
order  for  winding  up  alter  the  law  in  this  respect  ?  If  Symons 
had  gone  to  the  official  liquidator  and  insisted  on  his  name  being 
continued  on  the  list,  the  official  liquidator  could  not  have  refused 
to  retain  it  We  are  ready  to  produce  evidence,  if  opportunity  is 
given  us,  that  he  is  willing  to  confirm  the  contmct ;  and  if  he  does 
so,  the  contract  is  binding  on  both  parties  ah  initio, 

(1)  Law  Kep.  8  Eq.  504. 
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L.  J.G.  [Theyiefened  to  Curtis'  Case  (1) ;  Beid^s  Cam  (2);  LumnBden's 

1870  C<ise  (3) ;  Capper's  Case  (4) ;  Jlfonn's  Case  (5) ;  Parsons'  Case  (6) ; 

S^i^'  ^«28m'«  Coae  (7) ;    lAtchfdXs   Case  (8) ;    Henessey's  Executors 

2^  Case  (9)]. 

Mr.  DicJcinsonf  Q.C.,  and  Mr.  KeJcewich,  for  the  official  liquidator, 
were  not  called  on. 

Sib  G.  M.  Giffakd,  L  J. : — 

This  is  an  appeal  from  an  order  of  Yice-Chancellor  Stuart 
directing  the  name  of  the  Appellants  to  be  put  upon  the  list  of 
contributories  in  the  place  of  Bromley  Symons.  The  fjEtcts  of  the 
case  are  yery  simple,  and  are  not  in  disput&  Bromley  Symons  was 
an  infiEtnt  at  the  time  of  the  winding-up.  The  transfers  to  him 
took  place  in  August  and  September,  1866.  The  company  was 
ordered  to  be  wound  up  on  a  petition  presented  in  October,  1866, 
and  Bromley  Symons  attained  the  age  of  twenty-one  on  the  12th 
of  January,  1867.  The  order  was  made  by^  the  Vice-Chancellor 
upon  the  application  of  the  official  liquidator.  He  had  nothing 
to  do,  and  I  have  nothing  to  do,  with  what  the  relative  rights  of 
the  Appellants  and  Mr.  Symons  may  or  may  not  be ;  nor  would  it 
make  the  slightest  difference  if  I  had  before  me  now  the  evi- 
dence, which  I  have  not,  of  Mr.  Symons'  confirmation  of  all  that 
has  been  done.  I  take  the  Yice-Chancellor,  with  reference  to  the 
facts  both  of  CasteHo's  Case  (10)  and  of  this  case,  to  have  been  per- 
fectly accufate  in  what  he  said,  viz.,  that  the  winding-up  fixes  the 
status  of  the  contributory.  The  principle  is  as  simple  as  possible, 
viz.,  that  a  man  who  executes  a  transfer  of  shares  remains  liable 
unless  and  until  there  is  on  the  list  a  transferee  who  is  legally  liable 
to  the  company ;  and  you  take,  for  the  purpose  of  ascertEiining 
whether  the  transferor  has  or  has  not  provided  such  a  transferee, 
the  date  of  the  winding-up. 

The  utmost  that  is  said  in  this  case  is,  not  that  the  liquidator 
has  consented  to  any  confirmation,  or  is  bound  by  any  confirma- 

(1)  Law  Kep.  6  Eq.  455.  (6)  Law  Eep.  8  Bq.  656. 

(2)  24  Beav.  318.  (7)  Ibid.  240. 

(8)  Law  Rep.  4  Ch.  31.  (8)  8  De  G.  &  Sm.  141. 

(4)  Ibid.  8  Oh.  458.  (9)  Ibid.  191. 

(5)  Ibid.  450,  n.  .  (10)  Law  Rep.  8  Eq.  604. 
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tion^  but  that  SymonshimseU either  has  confirmed,  or  will  confirm^  L.  J.  0. 
the  transfer.  Bat  stopping  there  for  a  moment,  suppose  you  had  1870 
this  company  still  in  existence,  and  the  Appellants,  together  with  Stmonb* 
Bromley  Symons^  had  sent  their  transfer  to  the  company,  they  not 
knowing  that  Bromley  Symons  was  an  infant  at  the  date  when 
either  of  these  transfers  was  sent  to  them.  As  a  matter  of  course, 
when  they  first  knew  that  Bromley  Symons  was  an  infant,  if  they 
sent  to  the  transferor  and  said,  '^  We  shall  apply  to  put  your  name 
on  the  list  and  to  take  Mr.  Bymon^  name  off,"  they  would  have 
been  entitled  to  do  that,  and  upon  a  motion  they  could  have  put 
the  one  name  in  the  place  of  the  other ;  for  this  simple  reason,  that 
it  required  two  things  to  make  the  transfers  valid :  not  only  the 
confirmation  of  Bromley  Symom,  but  also  the  acceptance  of  that 
confirmation,  either  implied  or  actual,  on  the  part  of  the  company. 
When  you  examine  the  £etcts  here  there  has  been  no  acceptance 
by  the  official  liquidator,  and  nothing  done  by  the  official  liqui- 
dator which  precludes  him  from  saying  that  Symona  never  was 
-a  proper  transferee,  and  not  being  a  proper  transferee,  that  the 
persons  who  purport  to  have  transferred  to  him  ought  to  be  on 
the  list  of  contributories.  The  only  fact  that  is  stated  to  the 
contrary  of  that  is  the  order  which  was  made  on  the  18th  of 
December,  1868,  and  that  order  was  made  at  a  time  when  the 
parties  who  had  to  do  with  the  making  of  it  knew  nothing  of  the 
infEoicy  of  Symona.  I  am,  therefore,  clearly  of  opinion  that  it 
was  open  to  the  official  liquidator  to  say  whether  he  would  or 
would  not  accept  the  confirmation  by  Symom.  His  confirmation 
without  that  acceptance  is  just  so  much  waste  paper,  and  it  is  clear, 
upon  the  authority  of  Curtis*  Case  (1),  and  others,  that  the  Appel- 
lants ought  to  be  on  the  list,  the  official  liquidator  desiring  it,  and 
that  Symons*  name  ought  not  to  be  there.  The  appeal  must  ther^ 
fore  be  dismissed  with  costs. 

Solicitors:  Messrs.  Freshjidd;  Mr.  W.  B.  Harris. 

(1)  Law  Bep.  6  Eq.  455. 
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L  J.  0.        In  re  CONSTANTINOPLE  AND  ALEXANDRIA  HOTEL 
1S70  COMPANY. 

^f^®-  EBBETTS'  CASE.  : 

Company —  Coniributcry — Infant — Acquiexence  — Batificaiion, 

An  infant  applied  for  sliares  in  a  company,  shares  were  allotted  to  him,  and 
he  was  entered  on  the  register.  He  attained  his  majority  on  the  8th  of  April, 
1864,  and  the  company  went  on  till  June,  1865,  when  an  order  for  winding 
it  up  was  made.  During  this  period,  though  he  did  not  appear  to  have  acted 
as  a  shareholder,  he  never  took  any  step  to  repudiate  the  shares : — 

Bdd,  that  he  was  bound  by  his  acquiescence  and  must  be  placed  on  the 
list  of  oontributories. 

The  decision  of  the  Master  of  the  Bolls  affirmed. 

IHIS  was  a  motion  byway  of  appeal  from  a  decision  of  the 
Master  of  the  Bolls,  refusing  to  remove  the  name  of  the  Appellant 
from  the  list  of  oontributories  of  the  Constantinople  and  Alexandria 
Hotel  Company,  Limited. 

The  Appellant  EbhettSf  on  the  9th  of  November,  1863,  being 
then  an  infant,  sent  in  an  application  for  150  shares.  It  was  strictly 
proved  that  letters  of  allotment  to  the  applicants  in  a  certain  list 
(including  a  letter  of  allotment  of  150  shares  to  Ubbetts)  were 
posted  to  the  proper  addressep,  on  the  21st  of  December,  1863. 
Mbetts  attained  the  age  of  twenty-one  on  the  8th  of  April,  1864. 
It  was  further  proved,  that  a  letter  threatening  legal  proceedings 
for  default  in  payment  of  calls  was  posted  to  him  at  his  proper 
address,  on  the  25th  of  July,  1864,  and  there  was  evidence,  though 
not  quite  so  precise,  of  other  applications  for  calls  having  been 
made  to  him  by  writing. 

In  June,  1865,  an  order  to  wind  up  the  company  was  made. 
The  Appellant's  name  was  on  the  register,  but  he  disputed  his 
liability  to  be  on  the  list  of  contributories,  on  the  ground  of  his 
having  been  an  infant  when  he  applied  for  the  shares.  The  official 
liquidator  thereupon  put  in  evidence  a  transfer  from  the  Appel- 
lant to  a  person  of  the  name  of  Wood^  >Yhich  had  never  been 
registered,  and  which  was  dated  the  28th  of  July,  "  eighteen 
hundred  and  sixty  f— ."      The  Appellant  deposed  that  it  was 
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•executed  in  July,  ISGS,  in  consequence  of  his  having  seen  a  notice 
of  an  order  to  wind  up  the  company.  Oil  these  materials  the 
Master  of  the  Bolls  held  that  his  name  must  be  on  the  list  of 
contribotories  (1). 

Ebbetts  being  dissatisfied  with  the  way  in  which  his  case  had 
been  conducted,  changed  his  solicitor,  and  now  moved  by  way  of 
appeal  from  this  order.  In  support  of  the  appeal  he  filed  an 
affidavit  stating  that  when  he  made  the  application  for  shares  he 
was  a  clerk  in  a  mercantile  house,  and  made  the  application  at 
the  request  of  the  managing  clerk,  and  as  a  trustee  for  one  Alfred 
Mborcmghf  and  without  any  intention  to  take  shares  on  his  own 
behalf,  and  that  he  never  heard  anything  more  about  the  company 
till  July,  1865,  when  he  received  a  notice  to  the  effect  that  the 
<x>mpany  wa  in  course  of  being  wound  up,  and  that  his  name 
would  be  pu  on  the  list  of  contributories.  He  farther  deposed 
that  he  had  never  received  any  notice  that  his  application  for 
shares  had  been  accepted,  that  until  he  received  the  notice  of  July, 
1865,  he  was  wholly  ignorant  that  he  was  alleged  to  be  a  member, 
and  that  as  he  never  had  received  an  answer  to  his  application,  he 
had  been  under  the  impression  that  it  had  not  been  accepted,  and 
that  he  had  nothing  to  do  with  the  company.  He  further  stated 
ihat  on  receiving  the  notice  of  July,  1865,  he  went  to  Elboraugh, 
who  said  that  the  Appellant  ought  not  to  have  been  troubled  about 
the  shares,  and  stated,  that  if  the  Appellant  would  execute  the 
transfer,  he  should  be  released  from  all  farther  liability.  The 
Appellant  deposed  that  he  thereupon,  without  any  professional 
advice,  executed  the  transfer  without  any  intention  of  ratifying 
his  application  for  shares.    The  managing  derk,  who  had  asked 


(1)  1869.    Dec  10. 
Lord  BoxuiiT,  M.B. : — 

I  am  not  aware  of  any  case  in  which 
an  infant  has  been  relieved  from  shares 
which  have  heen  allotted  to  him  on  his 
-own  personal  application.  An  infant 
<»n  bind  himself  by  fxaud,  and  if  the 
Court  came  to  the  conclusion  that  an 
infant  had  applied  for  shares  with  the 
intention  of  keeping  them  if  the  com- 
pany succeeded,  and  repudiating  them 
<ia  the  ground  of  infancy  if  it  did  not 


succeed,  he  would  probably  be  held 
fixed  with  the  same  liabilities  aa  if  he 
had  been  of  age  when  he  applied  for 
them.  But  be  that  as  it  may,  it  ap- 
pears to  me  that  the  execution  of  the 
transfer  by  Ebbetts,  whether  it  was 
executed  before  or  after  the  winding 
up  order,  is  a  clear  admission  of  owner- 
ship, and  a  confirmation  of  the  trans- 
action. The  application  to  remoye  his 
name  from  the  list  must  be  refused 
with  costs. 


L.  J.  6. 
1670 

Ebbbtt^' 

Case. 
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L,  J.  G.     the  Appellant  to  apply  for  the  shares,  deposed  to  haying  asked 
1870        him  to  apply  for  them  on  behalf  of  EJbonmgh. 


Oin.  Mr.  IncBy  for  the  Appellant : — 

No  notice  was  sent  to  the  Appellant  that  his  application  for 
shares  was  accepted.  There  was,  therefore,  apart  from  his  infancy, 
no  binding  contract  to  take  shares.  The  transfer  of  the  shares 
after  the  winding-np  order  was  void,  even  supposing  them  to  belong 
to  him ;  it  was  made  in  ignorance  of  his  legal  position,  and  cannot 
be  held  an  affirmance  of  what  was  originally  voidable.  Election 
must  be  made  by  a  person  cognisant  of  his  rights :  WcrChington  v. 
Wiffinion  (1),  where  the  cases  are  collected. 

[The  LoBD  Justice  desired  counsel  for  the  official  liquidator 
to  confine  himself  to  the  question  whether  any  notice  of  allotment 
had  been  sent.] 

Mr.  Bevir^  for  the  official  liquidator : — 

It  is  strictly  proved  that  a  letter  of  allotment,  and  a  subsequent 
letter  which  was  enough  to  inform  the  Appellant  that  he  was  on 
the  register,  were  posted  to  him  at  his  proper  address,  and  there  is 
some  evidence  of  other  notices  having  been  sent  to  him.  The 
Court  will  conclude  that  he  received  the  letters  and  forgot  them, 
rather  than  that  they  all  miscarried. 

Mr.  Incej  in  reply. 

Sib  G.  M.  Giffabd,  L  J. : — 

When  this  case  was  before  the  Master  of  the  Bolls,  nothing  was 
said  about  the  Appellant's  not  having  received  any  notice  of  allot- 
ment. If  he  did  receive  notice  in  due  course  the  case  is  quite 
clear.  It  is  true  that  when  he  applied  for  shares  and  when  they 
were  allotted  to  him  he  was  an  infant,  but  he  attained  the  age  of 
twenty-one  years  on  the  8th  of  April,  1864,  and  the  company  went 
on  till  June,  1865,  during  the  whole  of  which  period  he  never  in 
any  way  intimated  to  the  company  that  he  disputed  his  being  a 
shareholder.    I  do  not  rely  on  the  transfer  which  he  executed,  but 

(1)  20  B«av.  67. 
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on  the  ground  that  he  acquiesced  for  a  lengthened  period  in  being     L.  j.  a. 
on  the  register.    As  regards  the  qnestion  of  fact,  whether  he  re-        1870 
ceiyed  notice  of  allotment,  I  look  with  great  suspicion  on  a  case     ebbitt^ 
thus  brought  forward  for  the  first  time  on  appeal.    There  is  dis-       ^ff!" 
tinct  proof  that  letters  of  allotment  were  made  out  from  a  list 
containing  his  name  and  his  correct  address,  and  posted  to  the 
allotteeSy  and  that  on  two  or  three  occasions  letters  of  application 
to  defaulting  allottees  were  made  out  from  a  list  also  containing 
his  name  and  address  and  were  posted  accordingly,  and  I  am  asked 
to  belieye  that  none  of  these  letters  reached  him.   I  have  no  doubt 
that  they  were  sent,  and  that  at  least  some  of  them  reached  him. 
I  must,  therefore,  hold  that  he  received  sufficient  notice  of  allot- 
ment.   This  case  illustrates  the  incouTenience  of  allowing  a  new 
case  to  be  made  upon  an  appeal  motion,  but  I  cannot  alter  the 
practice. 

Solicitors :  Messrs.  BotUh  &  Siacey ;  Mr.  W.  Bogers. 


Feb.  10. 


In  re  GENERAL  PROVIDENT  ASSURANCE  COMPANY.       ^J-^- 

1870 
BRIDQEB'S  CASK 

Compantf — Coniribuiory — GondUumai  Agreement  to  take  Sharea^CoQateral 

Agreement, 

A  person  employed  by  a  newly-established  company  as  a  local  agent  to 
induce  persons  to  take  shares,  applied  for  shares  in  the  company,  on  an 
nndentanding  that  he  was  to  pay  the  calls  out  of  the  commission  he  re- 
ceived on  shares  disposed  of  by  him,  and  was  not  to  be  otherwise  liable  for 
calls.  His  application  was  made  for  the  avowed  purpose  of  giving  the  com- 
pany credit  in  his  neighbourhood  through  his  holding  a  considerable  number 
of  shaiesL  He  applied  for  shares  by  a  letter  in  the  usual  form,  accompanied 
by  a  letter  referring  to  the  conditions  as  to  payment.  Shares  were  allotted 
to  him,  and  he  was  entered  on  the  register : — 

Edd  (a£Snning  the  decision  of  MalinB^  V.G.)»  that  this  was  not  a  case  of 
a  conditional  contract  to  take  shares,  but  of  an  absolute  contract  coupled 
with  a  collateral  agreement^  and  that  the  applicant  was  a  contributory. 

X  HIS  was  a  motion  by  way  of  appeal  fiom  a  decision  of  Yice-Chan- 
oellor  Malins  holding  the  Appellant  Bridger  to  be  a  contributory 
of  the  Oeneral  Provident  Amiranee  Company,  Limited,  on  the  same 
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L.  J.G.  gronnds  as  in  ECkingtcris  Case  (1).    The  facts  of  the  case  sa£S- 

1870  ciently  appear  from  the  judgment  of  the  Lord  Justice  CHffard^  and 

QmDocB's  the  report  of  the  case  before  the  Yice-Chancellor  (2). 


Cask. 


Mr.  Glasse,  Q-C,  and  Mr.  Alexander,  for  the  Appellant,  relied 
on  PeUatPs  Case  (3),  ShaeJcUforSs  Case  (4),  'Rogers  Case  (5),  and 
SimpsoTCs  Case  (6),  and  distinguished  the  case  from  EUcington's 
Case  (7)  and  Thomj^san's  Case  (8). 

Mr.  Cotton,  Q.C,  and  Mr.  Higgins,  for  the  official  liquidator, 
were  not  called  upon. 

« 

Sib  G.  M.  Giffabd,  L. J. : — 

This  appears  to  me  a  very  plain  case.  The  facts  have  to  be 
considered  with  reference  to  what  was  said  by  Lord  Cairns  in 
Elkington's  Case  (9).  ''It  seemed  to  me  throughout  the  argu- 
ment that  the  real  point  for  determination  in  this  case  might  be 
said  to  be  this :  Did  Messrs.  EOcington  intend  and  agree  to  become 
members  and  shareholders  in  prsssenti  with  a  collateral  agreement 
as  to  what  should  be  the  effect  of  their  so  becoming  shareholders  ? 
or,  on  the  other  hand,  did  Messrs.  EUeington  agree  that  if  and 
when  a  certain  preliminary  condition  should  be  performed,  and 
not  otherwise,  they  would  become  members  and  shareholders?" 
Li  the  present  case  Bridget  had  been  a  district  agent  and  manager 
for  the  company  at  SotUhampton  from  May,  1866,  at  a  salary,  with 
a  commission  on  shares  disposed  of  by  him.  In  September,  1866, 
communications  took  place,  of  which  Bridget  himself,  in  his  affi- 
davit, gives  the  following  account : — 

''In  order  to  further  induce  the  inhabitants  of  Sauthamfion  to 
take  shares  in  the  company  the  manager  or  secretary  of  the  com- 
pany, Thomas  Heyiooodf  represented  to  me  that  I  ought  to  apply 
for  shares,  as,  being  a  resident  in  SotUhampton^  other  inhabitants  and 
residents  in  Southampton,  seeing  a  large  number  of  shares  stand- 
ing in  my  name,  might  place  more  confidence  in  the  stability  of 

« 

(1)  Law  Bep.  2  Gh.  627.  (5)  Law  Bep.  3  Ch.  633. 

(2)  Ibid.  9  Eq.  74.  (6)  Ibid.  4  Gh.  184. 

(3)  Ibid.  2  Ch.  511.  (7)  Ibid.  2  Cb.  611, 

(4)  Ibid.  1  Ch.  567.  (8)  13  W.  B.  958. 

(9)  Law  Bep.  2  Ch.  622. 


Case. 
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the  company,  and  become  likewise  shareholders.    Accordingly,  on    ;*L.  J.  a. 
or  abont  the  5th  day  of  September,  1866, 1  wrote  to  the  said       1870 
Thomas  Heywood,  offering  to  apply  in  my  own  name  for  shares    dbidobr*s 
upon  condition  that  I  should  not  pay  either  the  application  or  allot- 
ment money,  or  any  call  that  might  be  made  in  respect  of  the 
shares,  but  that  all  moneys  which  should  become  due  and  payable 
by  me  in  respect  of  such  shares  should  be  deducted  and  retained 
by  the  company  out  of  the  sums  I  was  entitled  to  receive  for  my 
commission  on  shares  I  disposed  of  as  agent  to  the  company." 
He  goes  on  to  say  that  he  has  not,  and  cannot  obtain,  a  copy  of 
the  letter,  but  believes  it  to  have  been  to  the  above  effect.    He 
then  goes  on  to  say  that  he  received  in  reply  the  following  letter 
from  the  secretary,  dated  the  7th  of  September,  1866 : — 

**  *  Dear  Sir, — ^Yours  of  the  5th  came  duly  to  hand,  but  I  was  too 
busy  yesterday  to  reply. 

« '  Be  Shares. 
^  *  I  shall  be  most  happy  to  receive  your  application  for  shares, 
allowing  you  the  privilege  of  paying  them  up  as  convenient. 
Hoping  soon  to  hear  some  good  news  from  you, 

"  *  I  remain  yours  sincerely, 

*' '  Thomas  Heywood,  Manager. 

"  Upon  receiving  such  letter  of  the  7th  day  of  September,  1866, 
I  forwarded  an  application  to  the  directors  of  the  company  upon 
the  printed  form  used  by  the  company  for  applications  for  shares, 
requesting  them  to  allot  me  100  shares  in  the  said  company. 
Accompanying  my  said  application  for  shares  I  forwarded  a  letter 
in  the  words  and  figures  following : — 

**  *  Dear  Sir, — I  inclose  my  own  application  for  shares,  which  I 
propose  to  pay  from  my  commission  on  shares  as  sold.  My  taking 
shares,  I  find,  will  strengthen  my  arguments  in  canvassing  for 
business.' " 

Now,  if  that  letter  means  that  the  Appellant  was  not  to  be  a 
shareholder  till  he  had  earned  enough  commission  to  pay  for  the 
shares,  it  has  any  meaning  rather  than  what  it  expresses.  The 
Appellant  then  goes  on  to  say : — 

**  I  flay  that  such  letter  of  the  8th  of  September,  1866,  formed 


Cjude. 
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L.  J.  G.  part  of  my  application  for  shares,  and  it  was  expressly  agreed  and 
1870  understood  between  me  and  the  manager  and  directors  of  the  com- 
Bbxdosb'b  pc^y  that  these  100  shares  were  to  be  allotted  to  me  only  as  the 
means  of  inducing  other  persons  residing  in  Southampton  to  place 
confidence  in  the  company,  and  to  apply  for  shares.  It  was  never 
contemplated  or  agreed  between  me  and  the  directors  and  manager 
of  the  company  that  I  should  pay  any  money  for  these  shares  either 
on  application  or  allotmenty  or  by  way  of  calls ;  but  it  was  ex- 
pressly understood  and  agreed,  and  the  sole  condition  upon  which 
I  applied  for  these  shares  was,  that  any  money  to  become  due 
upon  these  shares  was  to  be  paid  for  only  out  of  my  commission 
on  shares  sold  by  me  as  agent  of  the  said  company,  but  that  I  was 
not  to  be  answerable  personally,  or  be  called  upon  to  pay  any 
money  due,  or  to  become  due,  in  respect  of  my  application  for 
shares,  exceeding  any  moneys  which  should  become  due  and  owing 
to  me  for  commission  on  shares  sold  by  me,  and  which  the  direc- 
tors of  the  said  company  were  authorized  and  empowered  to  retain 
as  aforesaid." 

That  again  fixes  the  meaning  of  the  parties.  Bridger  was  to 
become  a  shareholder  in  praesenti  in  order  that  the  world  might 
see  him  to  be  a  shareholder,  and  that  he  might  go  about  saying 
that  he  was  one.  His  application  for  shares  was  made  in  the  usual 
form,  undertaking  to  accept  the  shares  applied  for,  or  any  less 
number  that  might  be  allotted  to  him,  and  authorized  the  direc- 
tors to  enter  his  name  on  the  register  for  the  number  of  shares  so 
allotted.  He  gave  a  written  receipt  for  a  certificate  for  the  shares ; 
his  name  was  placed  on  the  register ;  he  attended  two  meetings 
as  a  shareholder,  and  signed  a  proxy  as  shareholder.  There  may 
have  been  an  agreement  that  his  calls  were  to  be  paid  only  in  a 
particular  way,  but  he  agreed  to  be  a  shareholder  in  prassenti^  and 
cannot  be  heard  to  say  that  he  was  not  a  shareholder  because  he 
had  entered  into  that  collateral  agreement. 

Solicitors :  Messrs.  Kirnber  &  EUia ;  Mr.  eT".  Emanuel. 
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In  re  NATIONAL  PEEMANENT  BENEFIT  BUILDING         L.  J.  G. 

SOCIETY.  1869 

Ex  parte  WILLIAMSON.  JD^7. 

Benefit  Building  Society — Power  to  borrow — VUra  vires  Act — Winding-up 

Petition — Petitioning  Creditor's  Debt. 

A  benefit  building  society  has  no  power  to  borrow  money  unless  its  roles 
specially  authorize  it  to  do  so. 

The  directors  of  a  benefit  building  society,  the  rules  of  which  gave  no 
power  to  borrow  money,  borrowed  a  sum  of  money  for  the  purpose  of 
advancing  it  to  their  members  on  the  security  of  their  shares.  The  lender  of 
the  money  afterwards  pre8ent«d  a  Petition  for  an  order  to  wind  up  the  com- 
pany:— 

Held  (reversing  the  decision  of  the  Master  of  the  Bolls),  that  the  transaction 
was  uUrh  vires,  and  that  the  Petitioner  had  no  legal  or  equitable  debt  against 
the  company,  and  the  Petition  was  accordingly  dismissed. 

In  re  Oerman  Mining  Company  (1)  distinguished. 

xHIS  was  a  motion  made  by  special  leave  of  the  Coturt  of  Appeal 
to  discharge  an  order  of  the  Master  of  the  EoUs,  whereby  the 
National  Permanent  Benefit  Building  Society  was  ordered  to  be 
wound  up. 

The  company  was  formed  under  the  Benefit  Societies  Act,  6  &  7 
WilL  4,  c.  32,  and  commenced  business  in  February,  1865. 

The  principal  object  of  the  company,  as  stated  in  the  afiSdavit 
of  Mr.  W.  Richardson,  the  secretary,  was  to  provide  a  safe  mode 
of  investment  for  the  funds  of  another  society,  called  the  National 
Savings  Bank  Association, 

The  rules  contained  the  usual  provisions  for  advancing  money 
to  members  who  held  shares,  and  also  contained  powers  of  invest- 
ing money  in  the  hands  of  the  directors ;  but  there  was  no  power 
to  borrow  money. 

The  prospectus,  which  was  issued  after  the  rules  had  been  certi- 
fied, contained  the  following  announcement :  ^  The  directors  have 
made  arrangements  to  borrow  sums  to  be  advanced  to  such  members 
as  desire  to  receive  an  advance  before  the  time  for  it  regularly  arrives, 
such  members  of  course  paying  interest  on  the  sums  lent,  until  their 

turn  arrives." 

(1)  4  D.  M.  &  G.  19. 
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L.  J.G.         In  September,  1865,  the  Building  Society  borrowed  £400  from 

1869        the  Savingz  Bank  Association,  which  was  forthwith  advanced  by 

In  re  .      the  directors  of  the  Building  Society  to  a  member  on  mortgage 

^iMA^^T  Security ;  and  the  mortgage  deed  was  deposited  with  the  Savings 

Benefit     Bank,  and  the  contributions  of  the  member  paid  into  the  Savings 

SoonsTT.     Bank,    In  January,  1866,  the  Building  Society  borrowed  a  further 

W^ujasoN  ®^°^  ^^  £900,  which  was  applied  in  advances  to  members,  and 

secured  in  like  manner.    Shortly  afterwards  the  Savings  Bank 

stopped  payment,  at  which  time  they  had  advanced  £1300  to  the 
Building  Society.  The  Savings  Bank  Association  was  subsequently 
ordered  to  be  wound  up. 

On  the  13th  of  July,  1867,  the  Master  of  the  Rolls  made  an 
order  to  wind  up  the  Building  Society  as  an  unregistered  company 
under  Part  8  of  the  Companies  Act,  1862.  The  order  was  made  on 
the  Petition  of  the  ofiScial  liquidator  of  the  Savings  Bank  Asso- 
datum,  who  claimed  to  be  a  creditor  for  £1300  due  to  that 
Association. 

A  proof  for  that  sum  was  afterwards  admitted  against  the  estate 
of  the  Building  Society,  and  an  order  for  a  call  was  made  upon  the 
contributories  for  payment  of  it.  From  this  order  /.  TF.  Wtiliamsonr 
and  others,  who  had  been  settled  on  the  list  of  contributories^ 
appealed. 

When  the  appeal  was  opened  before  the  Lord  Justice  Giffard  it 
appeared  that  there  was  no  debt  due  from  the  Building  Society 
except  the  £1300  on  which  the  winding-up  Petition  was  founded ; 
and  as  the  ground  of  the  appeal  was  that  this  debt  was  invalid^ 
the  Lord  Justice  directed  notice  of  motion  to  be  given  to  discharge 
the  winding-up  order.  This  having  been  done,  the  two  applications 
came  on  together. 

The  principal  promoters  of  the  Building  Society  were  also  pro- 
moters of  the  Savings  Bank  Association,  and  /.  W.  WiUiainson 
and  some  others  of  the  Appellants  were  directors  or  otherwise  office 
hearers  in  both  companies. 

« 
Mr.  Eoxburgh,  Q.C.,  and  Mr.  CottreU,  for  the  Appellants,  con- 
tended that  the  directors  had  no  power  to  borrow  money,  and 
consequently  the  debt  incurred  by  them  to  the  Savings  Bank  did 
not  bind  the  company  either  at  law  or  in  equity.    As  there  was  no* 
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other  debt>  the  winding-up  order  could  not  be  supported.    They     L.  J.  G. 

referred  to  In  re  Worcester  Com  Exchange  Company  (1) ;  Laing        1869 

Y.  Beei  (2)  ;  In  re  Kent  Benefit  BuUding  Society  (3).  jn  re 

National 

Sir  jB.  BaggaUay,  Q.C.,  and  Mr.  Higgins,  for  the  official  h'quidator,     bsJb^ 

objected  to  the  winding-up  order  being  impeached  so  long  after  it     g^f^^ 

had  been  made  and  acted  on.    Moreover^  most  of  the  Appellants     ExparU 

were  concerned  in  the  formation  of  the  Building  Society,  which  ^^^*"^*^^" 

was  established  for  the  yery  purpose  of  affording  an  investment 

for  the  funds  of  the  National  Savings  Bank  Association.    They 

were  directors  or  officers  of  both  companies^  and  they  could  not 

now  be  heard  to  dispute  the  yalidity  of  the  transaction.    But,  in 

truth,  the  money  was  borrowed  for  a  perfectly  legitimate  purpose, 

namely,  to  make  advances  to  the  members ;  and  although  there 

was  no  power  in  the  rules  to  borrow  money,  there  was  nothing  to 

forbid  it.    The  company  had  the  benefit  of  the  money  borrowed ; 

and  were  therefore  liable  in  equity  to  repay  it :  In  re  Cork  and- 

Youghd  Bailway  Company  (4) ;  In  re  London  and  Mediterranean 

Bank  (5) ;  In  re  German  Mining  Company  (6). 

Sib  G.  M.  Giffabd,  L.J. : — 

Li  point  of  form  this  is  an  appeal  from  an  order  of  the  Master 
of  the  Bolls,  but  in  reality  the  point  on  which  I  am  about  to 
determine  this  case  was  never  brought  fairly,  or  argued,  before 
him,  and  therefore  the  matter  is  yery  similar  to  an  original 
hearing  before  me. 

The  case,  when  it  is  examined,  is  a  perfectly  simple  one,  but 
before  I  go  into  it  I  will  dispose  of  what  Sir  Bichard  BaggaUay 
said  as  to  the  parties  who  are  making  this  application,  and  as  to 
the  delay.  I  quite  agree  that  in  many  cases  delay  may  be  of 
very  great  importance,  especially  if  it  has  been  shewn  that  there 
have  been  sales  of  property  or  other  dealings.  I  do  not  find  in 
this  case  that  anything  of  that  description  has  taken  place.  Then, 
as  regards  parties,  the  nature  of  the  case  is  such  that  I  do  not 
consider  these  parties  personally  disabled  from  bringing  forward 

(1)  3  D.  M.  &  G.  180.  (4)  Law  Kep.  4  Ch,  748. 

(2)  Law  Rep.  5  Ch.  4.  (5)  Ibid.  3  Ch.  651. 

(3)  1  Dr.  &  Sm.  417.  (6)  4  D.  M.  &  G.  19 
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L.  J.  G.     the  case,  more  especially  as  they  are  not  the  only  contributories 

1869  .      on  the  list,  they  being  about  nine  out  of  a  number  of  thirty-six. 

In  re       But,  although  I  think  the  winding-up  order  ought  not  to  have 

PsMffAK^  been  made,  I  certainly  shall  give  them  no  costs. 

Bbnkpit         rj^Q  matter  itself  is  a  very  simple  one.    This  company  is  what 

SodXTT.     is  called  a  benefit  building  society.    Until  the  recent  decision  of 

YhiLumv  the  Court  in  Laing  v.  Beed  (1),  it  was  doubted  whether,  even  if 

you  put  a  limited  borrowing  power  among  the  rules  of  a  society  of 

this  sort,  that  particular  rule  would  be  legal.  But,  what  we  have 
here  is  a  limited  benefit  building  society  without  any  power  to 
borrow,  and  the  rules  and  very  nature  of  that  society  shew  that  it 
would  be  contrary  to  its  constitution  to  borrow  money  so  as  to 
bind  the  company,  or  to  make  the  individual  members  of  the  com- 
pany, as  members,  liable  for  borrowing  money ;  because  the  whole 
constitution  of  the  society  is  that  the  members  are  to  make  cer- 
tain monthly  payments,  and  in  consideration  of  these  monthly 
payments  and  the  fines  provided  by  the  rules  they  are^  to  receive 
certain  loans. 

After  the  rules  had  been  certified  and  published,  and  the 
nature  of  the  company  had  been  fixed,  a  prospectus  was  issued, 
and  by  that  prospectus  the  directors  chose  to  say  '^  that  they  have 
made  arrangements  to  borrow  sums  to  be  advanced  to  such  mem- 
bers as  desire  to  receive  an  advance  before  their  turn  for  it  regu- 
larly arrives,  such  members  of  course  paying  interest  on  the 
sum  lent  until  their  turn  arrives."  If  we  look  at  the  natiue  of 
the  company,  that  can  only  amount  to  this :  that  the  directors  have 
chosen  to  pledge  their  personal  liability.  It  is  not  a  statement 
that  the  company  were  liable,  or  that  any  person  who  was  a 
member  of  the  company  was  at  all  bound  or  was  personally  made 
liable  in  respect  of  any  debt  of  the  company. 

This  being  so,  let  us  see  on  what  ground  this  winding-up  order 
was  made.  It  was  made  upon  the  Petition  of  a  creditor,  and  in 
order  to  support  that  Petition  the  Petitioner  must  have  made  out 
that  he  was  a  creditor,  either  legal  or  equitable — either  character 
would  be  sufiSdent.  I  have  already  said  that  this  benefit  building 
society  could  not  incur  a  debt  by  borrowing  money  upon  loan. 
Indeed,  the  contrary  has  hardly  been  argued.    It  could  not  do  so 

(1)  Law  Rep.  5  Ch.  4. 
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any  more  than  a  mining  company  or  any  other  of  the  companies      L.J.G. 
which  have  not  authority  or  power  to  bind  their  members  by       1869 
borrowing  money.    There  was  no  legal  debt,  and  if  no  legal  debt,       in  re 
the  next  thing  to  inquire  is,  whether  there  was  an  equitable  debt  ?  j^^^^ 
A  class  of  cases  has  been  referred  to  on  that  subject,  the  principal     Bb»»jt 
of  which  are  In  re  Oerman  Mining  Company  (1)  and  In  re  Cork     Boocbtt. 
and  Touffhal  BaUway  Company  (2),  the  latter  of  which  was  before  ^^  P**^ 
the  Lord  Chancellor  and  myself  a  short  time  ago ;  I  have  no  hesi-       — 
tation  in  saying  that  those  cases  have  gone  quite  far  enough,  and 
that  I  am  not  disposed  to  extend  them.     They  were  decided  upon 
a  principle,  recognized  in  old  cases,  beginning  with  Marhw  y. 
Pitfidd  (3),  where  there  was  a  loan  to  an  infant,  and  the  money 
was  spent  in  paying  for  necoBsaries,  and  in  another  case  of  a  more 
modem  date,  where  there  was  money  actually  lent  to  a  lunatic, 
and  it  went  in  paying  expenses  which  were  necessary  for  the 
lunatic    In  such  cases  it  has  been  held,  that  although  the  party 
lending  the  money  could  maintain  no  action,  yet,  inasmuch  as  his 
money  had  gone  to  pay  debts  which  would  be  recoverable  at  law, 
he  could  come  into  a  Court  of  Equity  and  stand  in  the  place  of 
those  creditors  whose  debts  had  been  so  paid.     That  is  the  prin- 
ciple of  those  cases.    It  is  a  very  clear  and  definite  principle,  and 
a  principle  which  ought  not  to  be  departed  from. 

Then  it  is  said  that  the  present  case  is  brought  within  that 
principle.  I  do  not  think  it  necessary  to  go  through  the  evidence. 
Suffice  it  to  say,  that  there  is  no  proof  whatever  that  one  sixpence 
of  this  money  went  in  payment  of  any  debt  which  was  recoverable 
against  the  company.  In  truth,  all  this  money  went  for  the  pur- 
pose of  loans  to  members  of  this  company.  It  is  not  for  me  to 
say  whether  the  Savings  Bank  Association  that  lent  the  money 
have  or  have  not  any  right,  either  as  against  the  property  of  this 
company,  which  was  pledged  to  them,  or  as  against  the  persons 
to  whom  this  money  was  lent.  If  they  have  any  such  rights,  they 
can  only  be  asserted  by  filing  a  bill  and  taking  a  very  different 
proceeding  from  that  which  has  been  taken  here. 

I  am,  therefore,  of  opinion  that  there  is  no  legal  or  equitable 
debt.     The  winding-up  Petition  is  in  the  nature  of  an  execution 

(1)  4  D.  M.  &  G.  19.  (2)  Law  Rep.  4  Ch.  748. 

(3)  1  P.  Wms.  658. 
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L.  J.  G.  against  the  company.  Whether  the  parties  may  or  may  not  them- 

1869  selves  be  personally  liable,  or  however  much  I  may  disapprove  of 

jn  re  their  conduct^  they  are  not  to  be  precluded  from  shewing  that  the 

:^mAN^T  *^*^®  ^^  *^®  creditor  to  sustain  a  winding-up  Petition  totally  fails. 

Benefit  q3  it  does  in  this  case.     The  consequence  is,  that  the  winding-up 

Society,  order,  the  proof  of  the  debt,  and  the  order  for  the  call  must  all 

Ex  parte  be  discharged.    But,  as  I  said  before,  the  conduct  of  these  parties 

LIAM8QN.  j^^  \)QQii  such  as  to  disentitle  them  to  any  costs. 

Solicitors :  Messrs.  Brady  &  Son ;  Messrs.  Lewis^  Munns,  &  Co. 


L.  J.  G.       In  re  COMMEKCIAL  BANK  COEPOEATION  OF  INDIA 
1870  AND  THE  EAST. 

^^'  FERNANDES'  EXECUTORS  CASE. 

Probate — Foreign  Creditor — Bona  notahtlia — Payment  to  Foreign  Executor, 

A  chartered  bank,  nvhose  head  office  was  in  England  but  whose  business 
was  chiefly  carried  on  in  India^  was  ordered  to  be  wound  up,  and  the  Indian 
assets  were  remitted  to  this  country.  A  creditor  domiciled  in  India  proved 
his  debt,  received  a  dividend  and  died,  leaving  a  will  which  was  proved  in 
India,    After  his  death  a  final  dividend  became  payable : — 

Edd  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  the  dividend 
ought  not  to  be  at  once  remitted  to  the  executors  in  India,  but  could  only 
be  paid  to  them  on  their  producing  a  properly  stamped  English  probate. 

XHIS  was  an  appeal  motion  by  the  Commissioners  of  Inland 
Bevenue  to  discharge  an  order  made  by  the  Master  of  the  Bolls. 

The  Commercial  Bank  Corporation  of  India  and  the  East  was 
constituted  on  the  19th  of  February,  1864,  by  royai  charter, 
under  which  the  company  was  to  be  managed  by  a  board  of  direc* 
tors  in  London,  and  its  head  ofiSce  was  to  be  in  London.  A 
Mr.  Femandes  of  Bombay  was  a  creditor  of  the  company  to  an 
amount  exceeding  £6000  on  a  deposit  note  issued  by  the  Shanghai 
branch  of  the  corporation.  A  winding-up  order  was  made  on  the 
28th  of  May,  1866,  and  early  in  1867  a  sum  of  about  £400,000, 
being  the  Indian  assets  of  the  company  collected  at  Bombay^  was 
remitted  to  this  country  and  placed  as  usual  to  the  credit  of  the 
official  liquidator  at  the  Bank  of  England.    Mr.  Fernandes  died  in 
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Bomihay  and  domiciled  there  in  May,  1867,  having  received  a     L.  J.  G. 
dividend  of  IO5.  in  the  pound  on  his  debt     On  the  20th  of  May,        1870 
1867,  he  made  his  will  according  to  the  law  of  Bombay,  and  it  was  FERi7Ain>B8' 
duly  proved  in  Bomlbay  by  all  the  executors.    In  July,  1869,  a   Extcutobs 

final  dividend  of  75.  in  the  pound  became  payable.    The  executor?,       

who  had  not  proved  the  will  in  England^  took  out  a  summons, 
asking  that  the  oflcial  liquidator  might  be  directed  to  transmit  to 
them  at  Bornbay  the  amount  of  the  final  dividend  (£2189  18«.),  or 
to  pay  it  to  a  person  in  England  to  whom  they  had  given  a  power 
of  attorney  to  receive  it.  The  Master  of  the  Bolls  directed  the 
summons  to  be  served  on  the  Commissioners  of  Inland  Bevenue, 
and  after  hearing  counsel  for  the  Crown,  made  an  order  direct- 
ing the  official  liquidator,  out  of  the  assets  of  the  corporation,  to 
remit  the  dividends  due  to  the  applicants  as  the  executors  of 
¥.  Femandes  to  them  at  Bomihay  at  their  expense,  without 
requiring  probate  of  the  wiU  of  Fema/ndes  to  be  taken  out  in 
Engla/nd  (1). 


(1)  1869.  Dec.  13.  Lobd  Homilly, 
MJL:— 

The  qaestion  in  this  cajse  is,  whether 
I  can  properly  order  a  sum  of  money 
which  is  due  as  a  dividend  to  be  paid 
in  India  to  ihe  legeX  personal  represen- 
tatives of  the  creditor  under  an  Indian 
probate.  The  creditor,  a  person  domi- 
ciled in  India^  proved  his  debt,  and 
received  a  dividend.  Since  then  he  has 
died  in  India^  his  property  is  in  India^ 
his  executors  are  in  India^  and  they 
have  proved  his  will  in  India.  The 
winding  up  of  the  company  has  taken 
place  here,  there  is  now  a  further  divi- 
dend to  be  paid,  and  the  question  is, 
whether  the  executors  must  take  out 
probate  here,  or  whether  I  can  direct 
the  official  liquidator  to  send  them  the 
money  direct  to  India,  The  whole 
matter  was  in  India ;  the  money  is  not 
in  Court;  it  is  not  necessary  to  go  to 
the  Accountant-General  for  it ;  and  after 
conndering  the  matter  very  fully  I 
think  I  may  direct  the  official  liqui- 
dator to  remit  to  India  to  the  executors 
the  dividend  which  is  due  upon  the 


debt  Of  course  the  recipients  must 
pay  all  the  expenses  arising  from  the 
necessity  of  taking  it  there,  but  I  do 
not  think  it  is  incumbent  upon  me  to 
require  that  they  should  take  out  pro- 
bate here.  Of  course  I  have  consider  d 
the  case  more  attentively  on  account  of 
the  probability  that  there  will  be  many 
cases  of  the  same  sort ;  and  if  it  is  a 
case  which  does  not  in  fact  relate  to  an 
Indian  bank,  then  I  should  wish  it  to 
be  mentioned  to  me  again.  I  do  not 
say  what  I  should  do  if  it  we,re  an 
English  bank  with  branch  establish- 
ments in  India ;  but  it  appears  to  me 
that  this  corporation  carried  on  business 
entirely  in  India^  with  this  exception, 
that  it  had  a  branch  here  for  carrying 
on  business  in  London,  and  I  do  not 
think  that  the  existence  of  that  branch 
makes  any  difference.  I  think  that  it 
is  essentially  an  Indian  establishment, 
and  that  the  Court  of  Chancery  has 
been  merely  acting  as  ancillary  to  the 
Indian  Courts  for  the  purposes  of  the 
winding-up. 
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L.  J.  G.  Sir  BoundeU  Palmer^  Q.C.,  and  Mr.  W.  W,  KardaiSj  for  the 

1870       Attomey-Gteneral : — 
FsBiTAKDEs*       Thls  debt  was  a  simple  contract  debt  dae  from  an  English  com- 
^Q^^^ "    pany>  and  therefore  was  lona  nddbUia  in  England,  where  the  debtor 

•"~  resided :  Attomey-Oeneral  v.  Bouwena  (1) ;  Ex  parte  Home  (2). 
When  a  company  is  being  wound  ap  here  the  claimant  has  to 
come  to  an  English  Court  to  establish  his  debt,  and  an  English 
probate  is  necessary  though  the  deceased  creditor  was  domiciled 
abroad:  Partington  v.  AUomey-Oeneral  (3).  Even  a  stop  order 
cannot  be  obtained  without  duly  stamped  probate  or  letters  of 
administration :  Christian  v.  Bevereux  (4).  The  Court  cannot  look 
at  anything  but  a  duly  stamped  probate  as  evidence  of  a  will. 
Pearse  y.  Pearse  (5)  turned  on  the  fact  that  the  debt  was  a  foreign 
debt,  which  could  not  be  sued  for  in  this  country.  The  Master  of 
the  BoUs  appears  to  have  made  a  confusion  between  liability  to 
probate  duty  and  legacy  duty.  The  domicil  of  the  xdedmant  has 
nothing  to  do  with  the  former :  Thomson  v.  Advooate  General  (6). 
Under  55  Geo.  3,  c  184,  ss.  2,  37,  38,  43,  it  is  clear  that  probate 
duty  attaches  in  respect  of  this  sum  and  that  the  executors  would 
be  liable  to  a  penalty  if  they  did  not  pay  it.  Lasseur  v.  Tyreon* 
net  (7),  Bond  v.  Ordham  (8),  Tyler  v.  Bell  (9),  all  support  our  view. 

Mr.  BagshaiMj  in  support  of  the  order : — 

If  a  creditor  dies  domiciled  abroad  the  proper  and  honest  thing 
for  the  debtor  to  do  is  to  remit  funds  abroad  for  the  purpose  of 
paying  him,  and  not  to  wait  to  be  sued  here.  A  payment  in 
.  Bombay  to  executors  duly  constituted  there  would  be  a  good  pay- 
ment. I  admit  that  if  the  executors  had  to  sue  here  they  must 
have  an  English  probate;  but  why  should  they  be  put  to  sue 
here  ?  It  is  said  that  the  Court  cannot  look  at  the  will  until  it  is 
authenticated  by  an  English  probate,  but  I  contend  that  we  are 
entitled  to  prove  that  persons  are  duly  constituted  representatives 
in  Bombay.  The  question  is  one  of  discretion.  I  do  not  deny 
that  a  debtor  can  refuse  to  pay  and  so  compdl  the  executors  to 

(1)  4  M.  &  W.  171.  (5)  9  Sim.  430. 

(2)  7  B.  &  C.  632.  (6)  12  CL  &  F.  1 

(3)  Law  Eep.  4  H.  L.  100.  (7)  10  Beav.  28. 

(4)  12  Sim.  264.  (8)  1  Hare,  482. 

(9)  2  My.  &  Cr.  89. 
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take  out  English  representation ;  but  he  is  not  obliged  to  do  so,  L.  J.  G. 

and  I  contend  that  the  Court  will  not  so  oblige  him.    The  liqui-  1870 

dator  is  under  no  obligation  to  refuse  to  pay  in  order  that  the  TmsASD^s* 

Crown  may  be  enabled  to  recover  probate  duty.  ^^^^^ 

Sir  G.  M.  Giffard,  L.  J. : — 

There  seems  unfortunately  to  have  been  a  mistake  before  the 
Master  of  the  Bolls,  it  having  been  supposed  that  this  was  an 
-Indian  company.  When  the  charter  is  looked  at,  it  is  found  to 
be,  to  all  intents  and  purposes,  an  English  company.  The  gentle- 
man whose  estate  is  now  represented  by  the  parties  stated  to  be 
his  Indian  executors  was  domiciled  in  India;  but  he  proved  his 
debt  here  and  he  obtained  payment  of  one  dividend  here.  After 
that  he  died,  and  the  state  of  things  upon  which  I  have  to  give 
a  decision  is  this :  The  official  liquidator,  who  is  to  all  intents  and 
purposes  an  officer  of  the  Court,  desires  the  direction  of  the  Court 
as  to  whether  he  can  or  not  safely  pay  this  money  to  these  persons 
who  have  obtained  no  probate  in  this  country.  JSTow,  I  apprehend 
that  this  proceeding  can  only  be  looked  upon  as  in  the  nature  of  a 
judicial  proceeding,  and  in  my  opinion  the  officer  of  the  Court  has 
no  right  to  act  upon  any  other  evidence  than  such  as  the  Court 
would  itself  act  upon ;  and  beyond  all  question  the  Court  itself 
would  only  act  on  probate  granted  in  this  country.  But  the  matter 
goes  much  further ;  for  the  Act  55  Geo.  3,  c.  184,  makes  subject  to 
a  penalty  every  person  who  administers  without  first  proving  and 
paying  certain  duties.  Now  probate  duty,  as  we  all  know,  attaches 
on  lona  notabilta  in  the  place  where  the  goods  happen  to  be  situate, 
wholly  irrespective  of  the  question  of  the  domicil  of  the  testator. 
The  moneys  now  in  question  are  "bona  notahilia  in  London,  and  I 
have  no  hesitation  in  saying  that  this  Court  cannot  authorize  the 
payment  of  them  to  a  person  who,  if  he  were  to  receive  them  and  ^ 
administer  them,  would  be  going  directly  in  the  teeth  of  the  Act  of 
Parliament,  and  doing  a  thing  for  which,  if  the  Crown  chose  to 
to  proceed  against  him,  he  would  be  liable  to  a  penalty.  Upon 
these  grounds  I  am  obliged  to  say  that  there  can  be  payment 
only  upon  production  of  an  English  probate. 

SoIidtorB :  Messrs.  Tucker ,  New,  &  Langdale ;  Solicitor  of  Inland 
Bevenae. 
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L.J.G.        In  re  PANAMA,  NEW  ZEALAND,  AND  AUSTEALIAN 
1870  EOTAL  MAIL  COMPANY. 

^^'  ^^'      Dehenture  Holder — Charge  on  *^  the  Undertaking  " — Property  of  the  Company — 

Winding-up. 
» 

A  steamship  oompany,  having  power  to  issue  mortgages,  bonds,  or  deben- 
tures, issued  mortgage  debentures,  charging  the  *'  undertaking,  and  all  sums 
of  money  arising  therefrom,**  with  the  repayment  at  a  specified  time  of  the 
money  borrowed,  with  interest  in  the  meantime.  Before  the  debentures 
became  due  the  company  was  wound  up,  and  the  ships  and  other  property 
of  the  company  were  sold : — 

Held  (affirming  the  decision  of  JlfaZffu,  Y.C.),  that  the  debenture  holders 
acquired  a  charge  upon  all  the  property  of  the  oompany,  past  and  future, 
by  the  term  **  undertaking ;''  and  that  diey  were  entitled  to  be  paid  out  of 
the  property  of  the  company  in  priority  to  the  general  creditors : 

SemtiUy  that,  even  if  the  company  had  not  stopped,  the  debenture  holders 
might  have  filed  a  bill  to  realize  their  security. 

Oardner  v.  London^  C?uUhamiand  Dover  RaUvoay  Company  (1),  distin*- 
guished. 

XHIS  was  an  appeal  from  an  order  of  Yice-Chancellor  Malim^ 
made  in  the  winding  up  of  the  Panama^  New  Zealand^  and  Austra- 
lian Boyal  Mail  Company,  Limited, 

The  company  was  incorporated  nnder  the  CompanieB  Act,  1862. 

The  articles  of  association  contained  the  following  power : — 

The  board  of  directors  may  from  time  to  time  make,  accept,  or 
indorse,  or  cause  to  be  made,  accepted,  or  indorsed,  on  behalf  and 
in  the  name  of  the  company,  in  such  manner  as  they  may  from 
time  to  time  direct,  bills  of  exchange  and  promissory  notes,  pro- 
Tided  the  same  be  not  made  payable  to  bearer  on  demand,  and 
^  may  also  from  time  to  time  borrow  money  for  the  purposes  of  the 
company,  either  upon  mortgage  of  the  whole  or  any  part  of  the 
property  or  effects  of  the  company,  or  upon  bonds  or  debentures 
of  the  company,  or  upon  such  other  security,  and  upon  such  terms 
and  conditions  as  they  may  from  time  to  time  think  fit. 

In  the  month  of  June,  1866,  the  company,  being  desirous  of 
borrowing  £100,000,  in  addition  to  £50,000  which  they  had  pre- 
viously beiTOwed  on  the  like  security,  issued  a  prospectus^  in  which 

(1)  law  Bep,  2  Ch.  201. 
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they  stated  their  desire  to  raise  that  sum  by  debentures  payable     L.  J.  Q. 
at  terms  not  exceeding  seven  years,  and  stated  the  condition  of        ^^^ 
the  company  in  the  following  terms : —  In  re 

"  The  subscribed  and  called-up  capital  of  the  company  is  £433,000.  Zealand,  akd 

**  The  property  of  the  company  consists  principally  of  fifteen  steam  rotIl^MaiI 
Tessels  of  12,500  tons  register  in  the  aggregate,  and  2600  horee-  Comfamy. 
power  nominal,  and  also  of  sailing  and  coal  ships,  representing  a 
tonnage  of  8000  tons.  The  cost  of  this  fleet  amounts  to  upwards 
of  £525,000,  and  the  company  possess  other  available  assets  of 
tlie  value  of  about  £50,000 ;  ample  security  is  therefore  offered  to 
the  debenture  holders.  The  subsidy  receivable  by  the  company 
for  the  Panama  service  is  £110,000  per  annum,  the  amount  being 
irrespective  of  subsidies  for  local  mail  services  in  Neto  Zealand, 
and  between  that  colony  and  Australia,  which  during  the  past  year 
amounted  to  £40,000." 

Mr.  /.  E,  Naylor  having  received  one  of  these  circulars,  took 
five  debentures  of  £100  each,  on  behalf  of  himself  and  Mr.  T.  H. 
Stokoey  for  which  he  paid  £500. 

Each  of  the  debentures  was  in  the  following  form : — 

"The  Panama,  New  Zealand,  and  Australian  Mail  Company, 

Limited. 

*'  Mortgage  Debenture. 
«  No.  404.  £100. 

**  By  virtue  of  the  powers  contained  in  our  articles  of  association 
we,  the  Panama,  New  Zealand,  and  Australian  Boyal  Mail  Com- 
pany, Limited,  in  consideration  of  the  sum  of  £100  paid  to  us  by 
/.  E.  Naylor,  of,  &c.,  and  the  Eev.  T.  H.  Stokoe  of,  &c,  are  held 
and  firmly  bound,  and  do  hereby  for  ourselves,  our  successors 
and  assigns,  charge  the  said  undertaking,  and  all  sums  of  money 
arising  therefrom,  and  all  the  estate,  right,  title,  and  interest  of  the 
company  therein,  with  the  payment  to  the  said  /.  E.  Naylor  and 
7.  H.  StoTcoe,  their  executors,  administrators,  or  assigns,  of  the  said 
gum  of  £100,  together  with  interest  for  the  same  at  the  rate  of 
£6  per  cent,  by  the  year,  the  principal  sum  to  be  repaid  on  the 
2nd  of  January,  1870,  and  the  interest  to  be  payable  in  the  mean- 
time half-yearly,  on  the  1st  of  January  and  the  1st  of  July  in  each 
year,  until  the  repayment  thereof.      Given  under  our  common 

seal,*'  &c. 
Vol.  V.  2  2)  1 
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L.  J.  O.        Interest  was  duly  paid  on  these  debentures  till  tlie  1st  of  July, 

1870       1868,  but  no  longer.    Shortly  afterwards,  and  before  the  deben- 

j^       tures  became  payable,  an  order  was  made  to  wind  up  the  company. 

Panama,  New  ^jjj^  ships  were  sold  under  the  winding-up,  and  Messrs.  Naylor  and 

ZlALAND,  AND  *     ^  O      r?  ... 

AubTBALiAN  Stokoe  claimed  a  charge  upon  the  proceeds  of  the  sale  in  priority 

GoMPAST.    to  the  general  creditors.   The  question  was  argued  before  the  Yice- 

Chancellor  on  a  summons  taken  out  by  the  debenture  holders,  and 

His  Honour  decided  in  favour  of  their  claim.  The  o£Scial  liquidator, 

on  behalf  of  the  general  creditors,  appealed  from  this  decision. 

Mr.  Cole,  Q.C.,  and  Mr.  Lindley,  for  the  Appellant : — 

The  case  is  governed  by  Gardner  v.  London,  Chatham,  and  Dover 
Railway  Company  (1).  Indeed,  this  is  a  stronger  case,  because  in 
that  case  the  document  was  a  mortgage,  and  assigned  all  the  under- 
taking to  the  debenture  holder.  In  the  present  case  the  directors 
had  pow^  to  raise  money  either  by  mortgages  or  debentures,  and 
they  have  chosen  to  do  so  by  a  debenture  in  this  form,  in  which 
there  is  no  assignment,  but  simply  a  charge  on  the  undertaking. 
This  charge  was  granted  after  the  case  cited  had  settled  the  law 
that  a  mortgage  of  the  undertaking  does  not  pass  the  property  of 
the  company ;  and  if  the  directors  had  wished  to  give  a  charge  on 
the  ships  and  other  property  of  the  company,  they  would  have 
used  apt  words  for  that  purpose.  The  true  test  whether  the  rela- 
tion of  mortgagor  and  mortgagee  exists  is  the  power  of  the  mort- 
gagee to  prevent  the  mortgagor  from  removing  the  property : 
Hclroyd  v.  Marshall  (2).  Here  the  debenture  holder  could  not 
prevent  the  company  from  sending  the  ships  out  of  the  jurisdiction, 
or  dealing  with  them  as  they  pleased. 

The  word  '^  undertaking "  means  enterprise,  and  it  cannot  be 
held  to  include  property  unless  the  context  requires  such  a  con- 
struction. All  that  was  intended  to  be  charged  was  the  income  of 
the  company,  which  was  then  very  considerable.  The  construction 
contended  for  by  the  Bespondents  would  lead  to  an  absurdity,  for 
if  all  the  property  of  the  company  were  charged,  it  would  include 
unpaid  calls,  and  ships  and  coals  which  had  been  purchased  after 
the  date  of  the  debenture,  and  even  the  money  itself  which  was 
advanced  by  the  debenture  holders :  In  re  Marine  Mansions  Com- 
(I)  Uw  Rep.  2  Ch-  201.  (2)  10  H.  L.  C.  191. 
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fony  {l)\  Re  State  Fire  Inturance  Company  (2)  ;  RusmU  v.  East     L.  J.  G. 
Anglian  Railway  Company  (3) ;  Wichham  v.  New  Brunswick  and        1870 
Canada  Railway  Company  (4) ;  King  v.  Marshall  (5) ;  In  re  New       in  re 
dydach  Sheet  and  Bar  Iron  Company  (6) ;  Fumess  v.  Caterham  ztli^^!^j^ 
Railway  Company  (7).  ii^^^^^^t^ 

Mr.  Pearson,  Q.C.,  and  Mr.  Hastings,  for  the  debenture  holders,       ^^ 
were  not  called  on. 

Sir  G.  M.  Giffard,  L.  J. : — 

This  is  an  appeal  from  an  order  of  Yice-Chancellor  Malins  by 
which  he  has  declared  that  the  mortgage  debentures  issued  under 
the  seal  of  the  company  are  a  charge  upon  the  proceeds  of  the  sale 
of  the  yessels  and  other  property  of  the  company. 

Now,  before  going  to  the  terms  of  the  mortgage  deed  itself,  I 
will  first  deal  with  the  authorities  which  have  been  cited.  The 
cases  which  relate  to  policies  of  insurance  can  have  no  application 
to  the  present,  for  the  policies  of  insurance  have  a  very  different 
effect;,  and  are  of  a  very  different  nature,  from  these  debentures. 
Neither  has  the  case  of  Gardner  v.  London,  Chatham,  and  Dover 
Railway  Company  (8)  any  application  to  this,  because  in  that  case 
there  was  a  peculiar  subject  matter  on  which  the  debentures  ope- 
rated— ^that  is  to  say,  a  permanent  railway,  which  it  was  well 
known  to  everybody  was  permanent,  and  could  not  be  mortgaged, 
or  sold,  or  dealt  with  in  any  way ;  and  all  that  that  case  decided 
was,  that  in  that  particular  instance,  having  regard  to  the  position 
of  the  parties,  there  was  a  peculiar  subject  matter  which  was 
intended  to  be  affected  by  the  instrument,  and  no  other.  The 
same  may  be  said  of  the  other  cases  which  relate  to  railways. 

What  I  have  to  decide  in  the  present  case  is  simply  this :  What 
are  the  rights  of  the  debenture  holders,  the  state  of  things  being 
that  the  concern  is  being  wound  up,  and  that  the  whole  of  its 
property  is  being  realized  ?  I  confess  that  I  can  have  no  doubt 
whatever  as  to  what  the  effect  of  the  debenture  is.  In  the  first 
place,  as  regards  the  powers  that  were  given  to  the  company,  there 

(1)  Law  Bep.  4  Eq.  601.  (5)  33  Beav.  665. 

(2)  1  D.  J.  &  S.  634.  (6)  Law  Rep.  6  Eq.  514. 

(3)  3  Mac.  &  G.  104.  (7)  27  Beav.  358. 

(4)  Law  Rep.  1  P.  0.  64.  (8)  Law  Rep.  2  Ch.  201. 

2  Z)  2  1 
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Jx  J.  G.  was  a  power  given  to  mortgage,  and  a  power  given  to  raise  money 
1870  by  debentures ;  but,  of  course,  they  might  include  in  one  and  the 
"^^  same  instrument  a  mortgage  and  a  debenture,  that  is  to  say,  a 
Panama,  Niew  ^Qpi^gj^gQ  ^j^^  ^  bond.  Accordingly  they  did  issue  what  they 
Australian  called  a  mortgage  debenture,  which  was,  in  substance,  a  bond,  and 
Company,  a  charge  upon  their  property  for  the  sum  borrowed  on  bond.  The 
""""  form  of  the  instrument  is  not  an  assignment  but  a  charge ;  the 
company  charge  the  undertaking,  and  all  sums  of  money  arising 
therefrom,  and  all  estate,  right,  title,  and  interest  of  the  company 
therein,  with  payment  of  the  principal  sum  and  interest.  I  asked 
in  the  course  of  the  argument  what  could  be  the  subject  matter  of 
that  cliarge,  and  the  answer  given  was,  that  there  were  valuable 
contracts,  and  that  all  that  the  charge  was  meant  to  cover  was  the 
income  arising  from  the  business  being  carried  on,  and  that  it 
would  not  extend  to  property,  such  as  the  ships  and  other  property 
of  that  nature,  which  were  absolutely  essential  to  the  carrying  on 
of  the  concern.  I  cannot  accede  to  any  such  proposition  as  that 
I  have  no  hesitation  in  saying  that  in  this  particular  case,  and 
having  regard  to  the  state  of  this  particular  company,  the  word 
"  undertaking  "  had  reference  to  all  the  property  of  the  company, 
not  only  which  existed  at  the  date  of  the  debenture,  but  which 
miglit  afterwards  become  the  property  of  the  company.  And  I 
take  the  object  and  meaning  of  the  debenture  to  be  this,  that  the 
word  "  undertaking  "  necessarily  infers  that  the  company  will  go  on, 
and  that  the  debenture  holder  could  not  interfere  until  either  the 
interest  which  was  due  was  unpaid,  or  until  the  period  had  arrived 
for  the  payment  of  his  principal,  and  that  principal  was  unpaid. 
I  think  the  meaning  and  object  of  the  security  was  this,  that  the 
company  might  go  on  during  that  interval,  and,  furthermore,  that 
during  the  interval  the  debenture  holder  would  not  be  entitled  to 
any  account  of  mesne  profits,  or  of  any  dealing  with  the  property 
of  the  company  in  the  ordinary  course  of  carrying  on  their  business. 
I  do  not  refer  to  sucli  things  as  sales  or  mortgages  of  property, 
but  to  the  ordinary  application  of  funds  which  came  into  the 
hands  of  the  company  in  the  usual  course  of  business.  I  see  no 
difficulty  or  inconvenience  in  giving  -that  effect  to  this  instru- 
ment But  the  moment  the  company  comes  to  be  wound  up,  and 
the  property  has  to  be  realized,  that  moment  the  rights  of  these 
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parties,  beyond  all  question,  attach.    My  opinion  i^,  that  even  if     L.  J.  G. 

the  company  had  not  stopped  the  debenture  holders  might  have  1870 

filed  a  bill  to  realize  their  security.     I  hold  that  under  these  ^7« 

debentures  they  have  a  charge  upon  all  property  of  the  company,  Panama, New 

past  and  future,  by  the  term  *'  undertaking,"  and  that  they  stand  Australian 

in  a  position  superior  to  that  of  the  general  creditors,  who  can  Oohpaky. 
touch  nothing  until  they  are  paid.    The  appeal,  therefore,  must  be 
dismissed  with  costs. 

Solicitors :  Messrs.  Ashurst,  Morris,  dt  Co. ;  Messrs,  TF.  it  W.  A, 
Waller. 


LAND  CREDIT  COMPANY  OF  IRELAND  v.  LORD  l.  j.  g. 

FERMOY.  1870 

Ex  parte  MUNSTER.  ^^ 

Cons,  Ord,  xxix^  Bide  6 — Writ  qf  Fi,  Fa, — Process  to  enforce  Order — Service 

of  Order, 

Service  of  a  decree  or  order  directiDg  payment  of  money  or  costs  is  not 
requisite  as  a  preliminary  to  issuing  a  writ  of  fi.  fa.  under  Cons.  Ord.  xxix., 
rule  a. 

Where  an  order  for  payment  of  a  sum  of  money  is  made  against  several 
persons,  process  can  be  issued  separately  against  one  of  them,  though  the 
order  is  not  in  terms  joint  and  several. 

The  decision  of  the  Master  of  the  Bolls  affirmed. 

1  HIS  was  a  motion  by  the  Defendant,  E,  Munster,  by  way  of 
appeal  from  a  decision  of  the  Master  of  the  Rolls,  refusing  to 
discharge  a  writ  of  fi.fa.  for  irregularity. 

On  the  24th  of  March,  1869,  a  decree  was  made  (1),  by  which 
Munster  and  several  other  Defendants,  directors  of  the  Land 
Credit  Company  of  Ireland,  which  was  now  being  wound  up,  were 
declared  jointly  and  severally  liable  to  repay  to  the  company  the 
sums  of  £2000  and  £1733  11«.  3d.,  and  it  was  ordered  "that  the 
said  Defendants  do  pay  the  said  sums  on  or  before  the  30th  of 
June"  then  next,  with  interest  from  the  date  of  the  decree,  to  the 
company,  and  the  defendants  were  also  ordered  to  pay  the  costs 
of  the  company. 

(1)  Law  Rep.  8  Eq.  7. 
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L.  J.  G.        The  decree  was  pctssed  and  entered  on  the  10th  of  May,  1869. 

1870       It  was  not  served  on  Munster,     On  the  24th  of  Novembery  1869, 

Land       the  official  liquidator,  in  the  name  of  the  company,  sued  out  a 

O»MPAN?0F  ^*  oi  fi.fa,  against  Munster  alone,  under  which  his  goods  were 

Ibelakd     taken  in  execution.    He  applied  to  the  Master  of  the  Bolls  to 

LobdFJibmot.  discharge  the  writ,  and  His  Lordship  having  refused  the  application, 

Ek  parte     the  present  appeal  motion  was  brought. 

MUNSTXB.  A  X  X  o 

Mr.  Jessei,  Q.C.,  and  Sir,  Hemming^  for  the  appeal  motion : — 

According  to  the  old  practice,  service  and  demand  were  neces- 
sary before  proceeding  to  enforce  a  decree.  The  necessity  of  a 
demand  is  done  away  with,  but  by  Cons.  Ord.  xxix.,  rule  1,  service 
is  necessary,  and  we  contend  that  this  rule,  not  being  placed  under 
any  special  heading,  overrides  all  the  subsequent  parts  of  the 
order.  Order  xxx.,  rule  4,  is  also  general,  and  makes  service  a 
necessary  preliminary.  The  literal  construction  of  Order  xxix., 
rule  6,  which  is  acted  upon  in  the  office,  leads  to  absurdity.  Ac- 
cording to  it,  if  money  was  ordered  to  be  paid  in  two  months  from 
the  date  of  the  decree,  then,  if  the  decree  was  passed  and  entered 
on  the  next  day,  a/. /a.  might  be  issued  nearly  a  month  before 
the  time  at  wliich  the  money  was  ordered  to  be  paid.  This  shews 
that  the  order  cannot  be  read  literally ;  it  is  implied  that  the 
person  ordered  to  pay  must  be  in  default  Order  xxx.,  rule  4, 
has  to  be  read  in  connection  with  Order  xxiii.,  rule  10;  and 
similarly  the  rule  as  to  issuing  a  fi.fa.  must  be  construed  with 
regard  to  the  other  rules.  The  old  practice  of  the  office  is  given 
in  a  note  io  Beton  on  Decrees  (1).  This  was  decided  to  be  erro- 
neous in  Adhins  v.  Bliss  (2),  which  proceeds  on  the  principle  for 
which  we  contend,  that  before  the  issuing  of  a^.  fa.  the  party  must 
be  in  default^  and  the  note  referred  to  has  been  omitted  in  the 
subsequent  edition  of  Seton.  The  contention  on  the  other  side  was 
that  the  rule  as  to  ji.  fa.  was  an  adoption  pursuant  to  statute  of 
the  Common  Law  process,  and  must  be  governed  by  Common  Law 
rules,  which  did  not  require  service.  But  if  this  is  so,  the  fi.fa.  is 
bad  on  another  ground,  for  it  is  settled  at  law  that  a  writ  against 
one  under  a  judgment  against  several  is  bad,  the  right  course 
being  to  issue  the  writ  against  all,  and  levy  if  desired  only  on  one. 

(1)  2nd  Ed.  648.  (2)  2  De  G.  &  J.  286. 


TOL.  v.]                         CHANOEJRY  APPEALS.  326 

m 

Sir  B.  BaggaUay,  Q-C.^  and  Mr.  Shdheare,  for  the  Plaintiff,  were  L.  J.  G. 

not  called  upon.  1870 


Land 

Sir  G.  M.  Gipfard,  L.J. : —  Cbedit 

CoMPANT  OF 

I  do  not  see  any  diflSculty  in  this  case.    As  regards  i\iefi,fa.     Jrblaud 
having  been  issued  against  Munster  alone,  it  has  been  the  practice  lx>ui>  Fbuiot. 
in  this  Court  to  allow  process  to  be  issued  separately  against  one  of    j^i^jJte* 

several  persons  against  whom  a  joint  and  several  order  for  payment        

has  been  made.  Then  as  to  the  construction  of  the  General  Orders. 
Order  xxiii.,  rule  10,  provides  that  every  decree  or  order  requiring 
a  person  to  do  an  act  shall  state  the  time  within  which  it  is  to  be 
done ;  and  that  on  the  copy  to  be  served  there  shall  be  indorsed  a 
memorandum  in  the  prescribed  form,  indicating  the  process  of 
contempt  to  which  the  party  will  be  liable  in  case  of  disobedience. 
There  is  nothing  in  this  relating  to  the  issue  of  aj^./a.,  but  only 
to  the  old  process  of  contempt.  If  we  then  go  to  Order  xxix., 
rule  1,  that  rule  is  quite  consistent  with  the  prescribed  form  of 
indorsement,  and  requires  service  where  a  person  is  to  be  brought 
into  contempt.  Rule  3,  then  shews  what  are  the  several  steps  of  > 
process  for  contempt.  Order  xxx.,  rule  4,  dispenses  with  what  was 
formerly  a  necessary  step  in  that  process.  Service  is  requisite  in 
all  proceedings  founded  on  the  old  process  of  contempt;  but  in 
Order  xxix.,  rule  6,  which  was  founded  on  the  new  remedy  given  by 
Btat.  1  &  2  Vict.  c.  110,  which  has  no  reference  to  the  old  process 
of  contempt,  service  is  not  mentioned,  and  I  see  no  reason  for 
holding  that  it  was  intended  to  make  service  requisite.  There  is 
to  my  mind  no  diiSculty  in  reading  that  rule ;  it  was  not  intended 
tliat  it  should  be  overridden  by  rule  1,  but  that  in  issuing  writs 
under  it  common  sense  should  be  exercised,  so  as  not  to  issue 
them  before  the  time  at  which  the  money  was  directed  by  the 
order  to  be  paid.  It  is  a  difficult  thing  so  to  frame  General  Orders 
as  to  avoid  difficulties  of  construction,  but  in  the  present  case  the 
effect  of  the  orders  appears  to  me  quite  plain. 

Solicitors :  Messrs.  Wai'd,  Mills,  &  WUham ;  Mr.  H.  Gover, 
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Jan,  15,  22. 


L.  J.  G.  Eu  parte  GEEAVES.    In  re  GREAVES. 

Crtdiion^  Deed—CanceUing  Registration— Bankruptcy  Act,  18G1,  «.  192. 

The  Court  has  jarisdictton  to  order  the  registration  of  a  deed  of  arrange- 
ment with  creditors  under  sect.  192  of  the  Bankruptcy  Act,  1861,  to  be 
cancelled. 

Where  a  creditors'  deed  has  been  registered  under  the  Bankruptcy  Act, 
1861,  sect.  192,  without  having  been  assented  to  as  required  by  the  Act,  the 
Court  will  not  necessarily  order  the  registration  to  be  cancelled ;  but  it  will 
do  so  where  the  dee«1  is  fraudulent,  and  one  to  which  the  assenting  creditors 
must  be  supposed  to  hare  assented  on  the  assumption  that  it  would  not  be 
registered  uuless  the  requisite  amount  of  assents  were  obtained. 

1  HIS  was  an  appeal  motion  by  O,  H.  Greaves  to  discharge  an 
order  of  Mr.  Commissioner  Thring^  directing  the  registration  of  a 
deed  of  arrangement  between  Greaves  and  his  creditors  to  be 
cancelled  and  the  certificate  of  registration  to  be  revoked. 

The  deed  in  question  was  dated  the  22nd  of  October,  18G9. 
Greaves  thereby  agreed  with  his  creditors  to  pay  them  2s.  Od.  in 
the  pound  on  their  respective  debts  before  the  7th  of  February, 
1870,  and  the  creditors  released  him  from  their  demands,  subject 
to  a  proviso  making  the  release  void  in  default  in  payment  of  the 
composition.  The  deed  contained  a  proviso  that  unless  it  should, 
before  the  17th  of  November,  be  executed  or  assented  to  by  a 
majority  in  number  representing  three-foarths  in  value  of  the 
creditors  whose  debts  amounted  respectively  to  £10  or  upwards,  it 
should  be  void. 

The  debtor  was  for  many  years  a  sergeant-major  in  a  regiment 
of  the  line,  and  retired  with  a  pension  of  £45  12s.  6d. '  In  1863  he 
was  appointed  adjutant  to  a  volunteer  regiment,  a  post  bringing  in 
about  15s.  a  day.  His  total  income  was  thus  raised  to  about  £310 
a  year,  including  allowances  for  a  horse  and  for  some  other  military 
expenses.  He  was  then  in  debt,  and  had  a  wife  and  eight  children. 
The  eldest  son  had  for  three  years  before  the  registration  of  the 
deed  in  question  been  in  receipt  of  £250  a  year  as  secretary  to  an 
insurance  company ;  the  second  had  a  salary  of  £100  a  year  as 
clerk  in  a  merchant's  office.  The  eldest  son  paid  his  father  £60  a 
year,  and  the  second  son  paid  him  £40  a  year,  for  board  and 
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lodging,  exclusive  of  dinners.  The  eldest  son  had  in  ISOC),  and 
subsequently,  made  advances  to  pay  some  of  his  father's  creditors, 
and  it  had  been  agreed  that  these  loans  should  be  repaid  by  means 
of  the  board  and  lodging.  The  second  son  had  lent  money  to  his 
father  to  the  amount  of  £17  lOs.,  and  was  not  of  age  at  the  time 
when  the  deed  was  registered. 

The  total  amount  of  the  debts  not  less  than  £10  was  £587  48., 
so  that  the  assent  of  creditors  to  the  amount  of  £440  8$,  was 
required.  The  creditors  were  sixteen  in  number,  of  whom  eleven 
assented  and  five  dissented.  The  eldest  son  was  put  down  as  an 
assenting  creditor  for  £265  48. 2d,^  and  the  younger  son  for  £17  1C8. 
The  amount  of  debts  due  to  assenting  creditors  was  £451  4«.,  being 
only  £10  168.  above  the  necessary  amount.  The  eldest  son,  in  the 
account  shewing  the  balance  due  to  him,  had  charged  £28  188.  for 
interest  on  the  advances  made  by  him ;  but  there  was  no  written 
agreement  for  interest,  and  no  evidence  other  than  the  father  s 
own  affidavit  that  there  had  ever  been  any  agreement  for  interest. 
The  debts  under  £10  amounted  to  £35  68.  9d.  The  debtor's  only 
property  was  his  furniture,  worth  about  £50. 

An  application  having  been  made  to  cancel  the  registration, 
OreaveSy  on  being  examined  before  the  Commissioner,  said  that  he 
had  entered  into  the  composition  with  a  view  of  relieving  his  eldest 
son.  In  an  affidavit  he  subsequently  stated  the  reason  to  be,  that 
his  eldest  son  wished  to  begin  life  on  his  own  account,  and  was 
unwilling  to  lend  him  any  more  money,  and  that  without  assistance 
from  his  son  he  could  not  continue  to  pay  his  creditors. 

The  learned  Commissioner  considered  the  case  to  be  governed 
by  In  re  Cowen  (1),  Ex  parte  Deacon  (2),  and  Hart  v.  Smith  (3), 
and  made  the  order  under  appeal. 


L.  J.  G. 

1870 


Exparl0 
Gbbates. 

Jnre 
Obxavs. 


Mr.  De  Oex,  Q.C.,  and  Mr.  Beed,  for  the  debtor,  in  support  of  the 
appeal  motion : — 

There  is  no  jurisdiction  to  cancel  the  registration,  which  is  not 
an  act  of  the  Court.  Cancellation  is  unnecessary:  Ilderion  v. 
JeweU  (4) ;  nor  does  the  statute  provide  means  for  doing  it :  Ex 


(1)  Law  Rep.  2  Ch.  563. 

(2)  Ibid.  4  Ch.  87. 


(3)  Law  Rep.  4  Q.  B.  61. 

(4)  14  0.  B.  (N.  S.)  6U5. 
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li.  J.  O. 
1870 


Sx  parts 
Gbcates. 

/nri 
Gbbatxs. 


parte  Page  (1) ;  Ex  parte  Savin  (2) ;  Ex  parte  Ness  (3).  Where 
an  order  is  required  under  sect.  198^  no  doubt  the  Court  might 
rescind  that  order;  but  where  no  order  is  necessary  there  is 
nothing  to  give  the  Court  jurisdiction.  Be  WUde  (4)  is  only  a 
Commissioner's  decision,  and  we  submit  is  erroneous.  Ex  parte 
Calvert  (5)  stands  on  quite  a  different  footing,  the  deed  being 
there  part  of  the  proceedings  in  bankruptcy.  Then  as  to  the 
reasonableness  of  the  composition,  the  pay  cannot  be  taken  into 
account,  for  it  is  not  assignable. 

[The  Lord  Justice  Gifpabd  : — ^Surely  it  must  be  taken  into 
account  where  the  question  is  whether  the  transaction  was  bond 
fide.] 

A  stipulation  to  pay  out  of  it  would  be  against  public  policy : 
Ex  parte  Hamden  (6).  If  the  decision  of  the  Commissioner  be 
upheld  it  will  prevent  every  son  from  being  treated  as  a  londjide 
creditor  of  his  father.    [Ex  parte  Ba/idings  (7)  was  also  referred  to.] 

Mr.  lAUley  Q.C.,  and  Mr.  Norfhy  for  dissenting  creditors : — 

The  language  of  the  Bankruptetf  Aet,  1861,  sect  194,  is  affirma- 
tive, but  that  of  31  &  32  Vict  c.  104,  is  negative,  and  makes  the 
conditions  essential  to  the  validity  of  the  deed.  Here  there  was  no 
due  consent  of  creditors.  One  son  was  an  infant^  and  could  not 
assent.  Take  his  assent  away,  and  there  is  not  the  requisite 
majority.  No  agreement  to  pay  interest  on  the  debts  to  the  eldest 
son  is  proved.  If  we  strike  out  the  interest  there  is  not  the  requisite 
majority.  The  registration  of  a  deed  gives  the  Court  jurisdiction, 
and  the  Court  must  have  control  over  it.  In  Ex  parte  Ness  the 
registration  was  in  no  way  an  act  of  the  Court  It  does  not  appear 
that  Lord  Weslbury  in  Ex  parte  Page  meant  anything  more 
than  that  cancelling  the  registration  was  not  necessary  to  enable  a 
dissenting  creditor  to  dispute  the  validity  of  a  deed.  In  Ex  parte 
Savin  there  was  no  adjudication  on  the  point  The  Lord  Justice 
Knight  Bruce  intimated  a  clear  opinion  that  registration  might  be 


(1)  1  D.  J.  <&  S.  283. 

(2)  Uw  I?ep.  1  Ch.  61G. 

(3)  5  C.  B.  155. 


(4)  17  W.  K.  3G8. 

(5)  3  De  G.  &  J.  95. 
(6;  Ibid.  489. 


(7)  1  D.  J.  &  S.  225. 
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cancelled,  and  the  Lord  Justice  Turner,  in  the  remarks  which  he 
made,  appears  to  have  overlooked  the  fact  that  registration  did  not 
make  the  deed  binding  unless  other  statutory  requisitions  were 
fulfilled.  Be  Wilde  (1)  is  in  point,  and  is  entitled  to  great 
weighty  as  the  decision  of  a  Commissioner  of  great  ability,  and  of 
great  experience  in  bankruptcy  law.  The  Court  always  assumed 
jurisdiction  to  supersede  a  bankruptcy  before  the  Act  of  1849, 
which  was  the  first  statute  that  in  terms  provided  for  it.  A  con- 
certed adjudication  was  always  annulled  without  any  provision  in 
£avour  of  creditors  who  had  proved  under  it.  Expa/rte  Prosper  (2) ; 
Hx  parte  Brookes  (3) ;  Ex  parte  Battier  (4). 

Mr.  De  Qex,  in  reply : — 

Ex  parte  Stanford  (5)  furnishes  an  analogy  against  the  power  to 
cancel.  If  the  registration  be  cancelled  the  deed  cannot  be  pro- 
duced in  evidence,  and  so  cannot  be  a  defence  against  an  assenting 
creditor,  for  to  make  it  available  it  must  be  pleaded:  Jiossi  v. 
Bailey  (6).  The  cancelling  the  registration,  therefore,  would  work 
great  injustice,  for  whether  the  deed  be  good  against  dissenting 
creditors  or  not»  assenting  creditors  ought  to  be  bound. 

Sm  G.  M.  GiFPABD,  L  J. : — 

This  is  an  appeal  from  an  order  of  Mr.  Commissioner  Thring, 
directing  the  cancellation  of  the  registration  of  a  composition  deed, 
and  directing  the  revocation  of  the  certificate  granted  upon  the 
footing  of  that  deed. 

Now,  first  of  all,  we  have  to  consider  whether  the  facts  are  such 
as  to  justify  the  order  under  appeal  being  made,  if  there  was 
jurisdiction  to  make  it.  I  have  no  hesitation  in  saying  that  the 
facts  are  such,  that  if  the  Court  has  jurisdiction  it  ought  unques- 
tionably to  make  the  order.  The  debts  amount  to  between  £500 
and  £600.  The  deed  was  executed  on  the  22nd  of  October,  and 
its  substance  is,  that  the  debtor  is  released  from  his  creditors  upon 
payment  on  the  7th  of  February  then  next  of  28.  Qd,  in  the  pound, 
or  about  £80  in  the  whole.     The  largest  creditor  is  his  eldest  son. 


L.  J.  Q. 
1870 


Ex  parte 
Qreateb. 

In  re 
Gbeayks. 


(1)  17W.  R.  368. 

(2)  Buck.  77. 

(3)  Ibid.  257. 


(4)  Buck.  426. 

(5)  1  Q.  B.  886 

(6)  Law  Rep.  3  Q.  B.  621. 


330 


CHANCEBY  APPEALS. 


[L.  B. 


L.  J.  G. 

1870 


Ex  parte 
Gbeavbs. 

In  re 
Gbkaves. 


who  assents  to  tlie  deed,  and  whose  debt  is  put  down  at  £265  45. 2(2., 
and  when  that  debt  comes  to  be  examined  it  is  made  up  in  part  of 
£28  188.,  in  respect  of  interest,  for  charging  which  there  is  no 
ground  whatever,  the  arrangement  having  been  that  the  debt 
was  to  be  worked  out  by  board  and  lodging  being  provided  by 
the  father  for  the  son,  and  no  agreement  for  interest  having  been 
proved.  It  may  be  added  that  the  avowed  purpose  of  the  deed  was 
to  save  the  son  from  what  is  said  to  be  his  necessity  of  contri- 
buting to  the  father's  wanta  Then  we  have  the  assent  of  the  second 
son,  who  was  an  infant  at  the  time  he  assented.    His  debt  is  small, 
but  it  is  nevertheless  a  debt,  and  although  he  could  not  give  an 
assent,  it  is  a  debt  to  be  taken  into  account   in  ascertaining 
whether  the  requisite  majority  has  assented,  and  his  assent  being 
void,  it  is  clear  that  the  requisite  majority  has  not  been  obtained. 
But  I  go  further,  and  say  that  under  the  circumstances  I  have 
mentioned  neither  of  the  sons  gave  or  could  give  a  valid  assent, 
and  to  speak  in  plain  terms,  I  hold  this  to  be  a  fraudulent  deed. 
Mr.  Be  Oex  has  argued,  that  as  the  registration  and  the  certificate 
are  onlj  prima  facte  evidence  of  the  validity  of  the  deed,  cancel* 
lation  is  not  necessary  for  the  protection  of  dissentient  creditors, 
and  that  assuming  the  Court  to  have  jurisdiction  to  cancel,  it  ought 
not  to  exercise  this  jurisdiction,  as  it  would  thus  make  the  deed  in- 
capable of  being  produced  in  evidence  as  between  the  debtor  and 
the  assenting  creditors.    I  do  not  say  that  in  every  case  where  a 
deed  is  bad  as  against  dissentient  creditors,  the  registration  of  that 
deed  ought  to  be  cancelled,  but  I  do  say  that  where  a  deed  is  fraudu- 
lent the  registration  unquestionably  ought  to  be  cancelled,  if  there 
is  jurisdiction  to  cancel  it,  especially  where  no  act  has  been  done 
under  the  deed,  and  where  every  creditor  must  be  taken  to  h^ve 
assented  on  the  supposition  that  a  valid  assent  to  the  deed  must 
be  obtained,  or  that  it  could  not  be  registered. 

It  only  remains  then  to  consider  whether  the  Court  has  jurisdic- 
tion to  cancel  the  registration  and  revoke  the  certificate.  Certainly 
nothing  that  was  said- by  Lord  Weathury  in  Ex  parte  Paffe  (1),  and 
nothing  that  was  said  by  Lord  Justice  lurner  in  Ex  parte  Rauh 
lings  (2),  and  Ex  parte  Savin  (8),  goes  at  all  to  decide  that  the  Court 

(1)  1  D.  J.  &  S.  283.  (2)  1  D.  J.  &  S.  225. 

(3)  Law  Rep.  1  Ch.  616. 
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has  not  such  jurisdiction,  and  I  think  it  is  absolutely  essential  that 
the  Court  should  have  it.  The  case  of  Ex  parte  Neas  (1)  stands  on 
quite  a  different  footing,  for  though  the  Master  of  the  Common  Pleas 
happens  to  be  the  person  whose  duty  it  is  to  register  judgments, 
he  does  not  register  them  as  an  ofiBcer  of  the  Court  of  Common 
Pleas,  or  as  being  under  the  jurisdiction  of  that  Court,  nor  does  the 
judgment  which  he  registers,  unless  it  happens  to  be  a  judgment 
of  the  Common  Pleas,  form  in  any  sense  a  record  of  that  Court. 
Then  again,  as  regards  Ex  parte  Stanford  (2)  the  registration  of 
births  and  deaths  has  nothing  to  do  with  any  Court  at  all.  What 
we  haye  to  do  with  here  is,  first  of  all,  a  thing  substituted  for 
bankruptcy ;  secondly,  a  thing  which  is  to  form  a  record  of  that 
Court ;  and,  thirdly,  a  thing  on  which  that  Court  is  to  take  action, 
for  the  197th  section  of  the  Act  provides  that  after  the  registration 
of  every  such  deed  the  debtor  and  the  creditor,  and  all  parties,  may 
come  to  the  Court  of  Bankruptcy  upon  the  footing  of  that  regis- 
tration, and  take  action  and  get  judgment  on  almost  every  question 
that  can  possibly  arise  under  the  deed.  The  matter  is  a  record  of 
the  Court,  and  it  would  be  strange  that  the  Court  should  not  have 
jurisdiction  bver  its  own  record.  Moreover,  the  statute  provides 
that  when  the  registration  has  been  entered,  and  the  matter  has 
become  a  record  of  the  Court,  a  certificate  shall  issue,  and  that 
certificate  is  to  issue  under  the  seal  of  the  Court,  and  to  suppose 
that  if  a  certificate  of  that  description  under  the  seal  of  the  Court 
is  obtained  from  the  Court  upon  a  fraudulent  representation  it 
caunot  be  recalled,  is,  in  fact,  to  suppose  that  the  Court  cannot 
exercise  the  most  ordinary  jurisdiction.  I  have  no  hesitation  in 
saying  that  where  a  matter  is  to  be  registered  by  an  officer  of  the 
Court,  who  is  amenable  to  the  Court  in  respect  of  such  registration, 
and  where  the  thing  to  be  registered  is  to  be  a  record  of  the  Court 
on  which  the  Court  has  to  act,  and  with  referenqe  to  which  the 
Court  has  duties  to  perform,  the  Court  has  jurisHction,  without  its 
being  given  in  express  words  by  the  Act  of  Parliament,  to  cancel 
that  registration.  With  reference  to  Re  Wilde  (3),  before  the 
present  Chief  Judge  in  Bankruptcy,  I  may  say,  that,  although  he 
does  not  go  into  his  reasons  in  his  judgment,  I  have  no  doubt  what- 

(I)  5  C.  B.  155.  (2)  1  Q  B.  886. 

(3)  17  W.  R.  3G8. 
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ever  that  the  case  was  well  considered  before  that  judgment  was 
given.  I  believe  it  is  the  unanimous  opinion  of  all  the  Com- 
missioners that  this  jurisdiction  exists.  In  a  case  like  the  present 
it  is  a  most  proper  and  salutary  jurisdiction.  The  appeal  will  be 
dismissed  with  costs. 

Solicitors:    Messrs.    Vizard,    Crowdery    &    Co.;    Mr.   W,   W. 
Wynne. 


L.  J.  G. 

1870 
Jon.  29. 


Ex  ^rU  NICHOLSON.    In  re  NICHOLSON. 

Creditors*  Deed — Bankruptcy  Act,  1861,  s.  192 — Inequality. 

By  a  deed  expressed  to  be  made  between  N,  of  the  first  part,  /).  (a  creditor 
of  N,)  of  the  second  part,  and  all  N,*s  creditors  of  the  third  part,  and  regis- 
tered under  sect.  192  of  the  Bankruptcy  Act,  1861,  N.  and  D.  covenanted 
with  all  the  other  creditors  for  payment  to  them  of  a  composition  of  4e.  in 
the  pound  on  their  debts ;  and  all  the  creditors  released  N,  from  the  original 
debts,  subject  to  a  proviso  making  the  deed  void  on  defaalt  in  payment  of  the 
composition,  and  N.  assigned  over  his  property  to  2>.  absolutely : — 

Eeld,  that  this  deed  was  not  on  its  face  void  as  giving  an  undue  advantage 
to  2). 

BisseU  V.  Jones  (1)  followed. 

1  HIS  was  an  appeal  from  an  order  of  Mr.  Registrar  Brouffhamj 
refusing  to  dismiss  a  petition  for  adjudication,  a  deed  of  arrange- 
ment, which  was  relied  on  as  a  bar  to  proceedings  in  bankruptcy, 
being  in  his  opinion  inyalid. 

The  deed  in  question  was  dated  the  20th  of  December,  1869, 
and  made* between  Nicholsony  a  contractor,  of  the  first  part; 
J.  DouUan,  H.  Doulton^  and  J.  D.  DouUon^  of  the  second  part ; 
and  the  creditors  of  Niehobon  (expressly  including  the  DouUom), 
of  the  third  part ;  by  which,  after  reciting  a  proposal  for  Niehobon 
to  pay  to  the  creditors  in  satisfaction  of  their  debts  a  composition 
of  45.  in  the  pound,  the  payment  of  which  to  the  other  creditors 
was  to  be  guaranteed  by  the  Doultons,  and  reciting  that  Niehobon 
was  possessed  of  or  entitled  to  certain  plant  and  stock,  materials, 
horses  and  carts,  used  for  the  purposes  of  his  business,  and  had 
been  carrying  on  certain  contracts,  which  were  still  pending,  made 
by  him  with  the  Metropolitan  Board  of  Works,  and  with  the  West 

(1)  Law  Rep.  4  Q.  B,  49. 
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Have  Commissioners,  and  with  the  trustees  of  the  Stanford  Town      L.  J.  6. 
Estate  at  Brighton,  and  that  it  was  part  of  the  proposal  that  the        1870 
plant,  stock,  and  other  chattels  should  be  assigned  to  the  DouUons,     Ex  parte 
and  the  contracts  be  assigned  to  them,  or  dealt  with  as  they    N^^«o**<>*^- 
should  direct,  the  debtor  and  the  Doultons  jointly  co?enanted    Nichouok. 
with  each  of  the  other  creditors  to  deliver  to  the  other  creditors 
the  joint  and  several  promissory  notes  of   Niehohon  and  the 
Douttons  for  payment  to  the  several  creditors  of  the  composition 
on  their  several  debts  by  such  instalments  and  at  such  times  as 
had  been  agreed    upon.     Nichdeon  then  covenanted  with  the 
DouUons  to  give  them  his  promissory  notes  for  the  amount  of  such 
instalments,  such  notes  being  made  payable  at  the  same  times  as 
the  instalments.    The  creditors,  including  the  DouUons,  then  re- 
leased Nicholson  from  their  debts,  subject  to  a  proviso  making  the 
deed  void  as  against  any  creditors  the  promissory  notes  given  to 
whom  should  not  be  duly  paid.    Nicholson  assigned  the  stock  and 
chattels  absolutely  to  the  DovUons,  and  covenanted  with  them  to 
assign  on  request  the  contracts  to  them  or  any  two  or  one  of  them, 
and  in  the  meantime  to  deal  with  the  contracts  as  they  should 
direct. 

This  deed  was  duly  registered  under  the  192nd  section  of  the 
Bankruptcy  Act,  1861.  The  DouUons  were  entered  as  creditors  for 
£12,361,  which  was  by  far  the  largest  debt,  being  considerably 
more  than  double  the  amount  of  the  debts  of  all  the  other 
assenting  creditors. 

Shortly  before  the  registration  of  this  deed  a  dissenting  creditor 
filed  a  petition  for  adjudication.  After  the  registration  Nicholson 
applied  that  the  proceedings  might  be  stayed,  and  the  petition 
dismissed.  The  Registrar  refused  the  application,  being  of  opinion 
that  the  deed  was  invalid,  as  giving  Messrs.  Douiion  a  higher 
security  than  the  other  creditors,  and  he  declined  to  refer  the 
point  to  the  Chief  Judge.    Nicholson  appealed. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Doria,  for  the  appeal  motions : — 

This  deed  was  framed  on  the  authority  of  Dewhirst  v.  Jones  (1), 
and  its  validity  is  supported  by  BisseU  v.  Jones  (2),  and  Wells  v. 
Bacon  (S). 

(1)  3  H.  &  C.  60.  (2)  Uw  Hep.  4  Q.  B.  49.  (3)  5  B.  &  S.  196. 
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L.  J.  G.         [The  Lord  Justice  Giffard  : — ^I  do  not  at  present  see  how  to 

1870        distinguish  this  case  from  Bissell  v.  Jones  (1),  but  I  feel  some 

Ex  parie     difficulty  as  to  tlie  rcUio  decidendi,  and  as  I  am  not  bound  by  that 

Nicholson,    authority,  I  wish  to  hear  the  case  argued  on  principle.] 

NioHouoK.       The  arrangement  is  not  on  the  face  of  it  void ;  it  may  be  a  very 

reasonable  arraugement.    It  is  true  that  the  DouUom  might  in  a 

particular  state  of  the  assets  get  paid  in  full,  or  even  get  more, 

but  if  the  assets  are  small,  they  may  not  only  get  no  dividend, 

but  be  out  of  pocket  besides ;  and  the  latter  alternative  is,  d  priori, 

at  least  as  likely  as  the  other.    Whether  the  arrangement,  then, 

is  reasonable,  is  a  matter  for  the  creditors  to  decide ;  the  Court 

cannot  decide  whether  such  a  deed  is  reasonable  or  not :   Ex  parte 

Cowen  (2). 

Mr.  Serjeant  Sargooi,   and    Mr.  Boffley,  for    the  dissentient 
creditor : — 

The  cases  cited  do  not  govern  this.  la  Dewhird  v.  Jones  (3)  the 
surety  was  not  a  creditor.  In  Bissell  v.  Jones  the  assignment  was 
in  trust  to  pay  creditors.  Here  the  Dovltons  have  property  as- 
signed to  them,  so  that  they  get  a  substantial  security ;  the  other 
creditors  get  nothing  but  personal  security,  as  the  property  is  not 
impressed  with  any  trust.  Suppose  the  Doultons  parted  with 
Nidwlson's  assets,  and  then  became  bankrupt,  his  creditors  would 
be  without  remedy.  There  must  be  equality  between  the  cre- 
^  ditors  in  order  to  make  a  composition  deed  binding :  Ex  parte 

CocJcbum  (4) ;  Thompson  v.  Knight  (5).  It  is  against  the  policy 
of  the  Act  that  the  Doultons,  with  their  large  debt,  should  bo 
able  to  carry  an  arrangement  like  this.  If,  however,  the  Court 
be  against  us  on  the  present  materials,  we  wish  an  opportunity 
for  further  inquiry,  as  there  are  many  bills  of  exchange  in  the 
list  of  debts,  and  we  canuot  ascertain  whether  the  deed  has  been 
properly  assented  to. 

Sir  G.  M.  Giffard,  L.  J. : — 

If  I  had  dissented  from  the  decision  in  Bisseil  v.  Jones,  I  should 

(1)  Law  Rep.  4  Q.  B.  40.  (3)  3  H.  &  C.  60. 

(2)  Ibid.  2  Ch.  663.  (4)  3  D.  J.  &  S,  175. 

(5)  Law  Rep.  2  Ex.  42. 
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have  taken  time  to  consider  this  case,  as  a  unanimous  decision  L.  J.  G. 

of  the  Court  of  Queen's  Bench  is  entitled  to  great  respect^  but,  1870 

after  having  heard  the  question  discussed,  I  do  not  dissent  from  ^x  parte 

that  decision.     The  only  difiference  between  the  two  cases  is,  that  Nicholbox. 

Jn  re 

in  Bissell  v.  Jones  (1)  the  creditors  got  the  security  of  the  debtor's  Nicbolson. 
property  for  payment  of  their  composition,  and  in  this  case  they 
do  not.  I  think,  however,  that  this  famishes  no  suflBcient  distinc- 
tion ;  for  the  question  whether  the  creditors  should  require  the 
security  of  the  assets,  or  rest  satisfied  with  promissory  notes,  is  one 
which  they  may  well  decide  for  themselves.  I  agree  that  all  deeds 
of  this  kind  must  deal  equally  with  the  creditors ;  thus,  to  put  an 
extreme  case,  if  a  deed  were  simply  to  provide  that  one  class  of 
creditors  should  receive  a  larger  composition  than  another,  that 
could  not  bind  dissenting  creditors,  for  it  would  be  on  the  face  of 
the  deed  unfair ;  but  I  see  nothing  on  the  face  of  this  deed  from 
which  I  can  infer  that  the  arrangement  was  not  fair,  nor  do  I  see 
that  Messrs.  DouUona'  interest  prevented  their  voting  in  favour  of 
it.  The  creditors  might  be,  and  probably  were,  satisfied  that  they 
would  not  get  more  than  45.  in  the  pound  by  resorting  to  their 
legal  remedies.  I,  of  course,  should  have  looked  at  the  transaction 
very  strictly  if  there  had  been  any  evidence  tending  to  shew 
want  of  honafdes.  The  order  must  be  reversed,  with  a  statement 
of  the  opinion  of  the  Court  that  the  deed  is  not  on  its  face  invalid ; 
but  this  is  to  be  without  prejudice  to  any  objections  to  it  that  may 
arise  from  facts  which  may  be  brought  forward  in  the  course  of 
farther  inquiry. 

Solicitors :  Mr.  J.  Anderson  Rose  ;  Messrs.  Lewis,  Munns,  <&  Co. 

(1)  Uw  B«p.  4  Q.  B.  49. 
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L.O.  GIBBS  V.  HARDING. 

and  L.  J.  G. 

1870  Husband  and  Wife — Agreement  for  Separation — Specific  Performance, 


Jan.  24, 25.  An  agreement  between  a  husband  and  the  father  of  the  wife,  that  the  hus- 

band  and  wife  should  live  apart,  and  that  the  husband  should  execute  a  deed 
of  separation  containing  all  usual  and  proper  clauses,  and  securing  an  annuity 
for  the  maintenance  of  his  wife  and  child,  and  that  the  expense  of  the  agreement 
and  deed  should  be  borne  equally  by  the  husband  and  the  father,  decreed  to 
be  specifically  performed. 

Decree  of  Stuart ^  V.C,  affirmed. 

15 T  articles  of  agreement  dated  the  8th  of  July,  1865,  and  made 
between  T.  A.  Harding  of  the  one  part  and  J.  Gibla,  the  father  of 
Harding's  wife,  of  the  other  part,  after  reciting  that  diflTerencea  had 
arisen  between  Harding  and  his  wife,  it  was  agreed  between  Gibbs 
and  Harding  that  Harding  and  his  wife  should  live  apart,  and  that 
Harding  would  execute  and  sign  a  deed  of  separation,  to  contain 
all  usual  and  proper  clauses,  and  also  to  secure  the  sum  of  £40  a 
year  for  the  maintenance  of  the  wife  and  her  child ;  and  that  the 
costs  of  the  deed  of  separation  and  of  the  agreement  should  be 
paid  in  equal  portions  by  the  parties  to  the  agreement.  The  agree- 
ment was  signed  by  Gibbs  and  by  Harding^  and  also  by  Harding's 
wife. 

A  deed  of  separation  was  prepared  by  the  solicitor  of  Gibbs,  pur- 
porting to  charge  the  annuity  on  some  land  belonging  to  Harding  ; 
but  Harding  refused  to  execute  the  deed,  and  thereupon  the  bill 
in  this  suit  was  filed,  praying  specific  performance  by  Harding  of 
the  agreement.  Harding^  by  his  answer,  alleged  that  the  agree- 
ment was  invalid,  and  also  that  he  ought  not  to  be  called  upon  to 
charge  his  land. 

The  Vice-Chancellor  Stuart  made  a  decree  directing  specific 
performance  of  the  agreement,  and  ordering  a  proper  deed,  to  be 
settled  by  the  Judge,  securing  the  annuity,  to  be  executed  by  the 
Defendant ;  as  reported  (1),  where  the  facts  of  the  case  are  more 
fully  stated. 

The  Defendant  Harding,  appealed. 

(L)  Law  Rep.  8  Eq.  490. 
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Mr.  Dickinson,  Q.C.,  and  Mr.  W.  W,  Kardake,  for  the  Appel-        I-  G. 

1      .  and  L.  J.  O. 

laiit: — 

1870 


IlABDlVO. 


1.  There  is  no  covenant  by  the  trustee  to  indemnffy  the  husband, 
nor  any  agreement  to  execute  any  deed  which  shall  contain  such  a  «. 
coyenant:   Walrand  y.  Walr&nd  (1).     The  agreement  is  that  the 
husband  should  execute  a  deed,  not  that  the  trustee  should. 

2.  The  agreement  points,  although  not  in  express  terms,  to 
depriving  the  husband  of  the  custody  of  the  child.  This  is 
contrary  to  the  policy  of  the  law:  Vansitiart  v.  Vanaittart  (2). 

3.  There  is  no  agreement  to  charge  the  annuity  on  land  or 
other  property.  Therefore  the  deed  prepared  is  unreasouable : 
Coufdesa  of  Momington  v.  Eeane  (3). 

4.  If  there  is  any  remedy,  it  is  at  law. 

Mr.  Greene,  Q-C,  and  Mr.  Baffshawe,  for  the  Plaintiffs : — 

It  is  usual  to  have  a  covenant  by  trustees  to  indemnify  the  hus- 
band against  the  debts  of  the  wife,  and  OMa  is  ready  to  give 
such  a  covenant,  but  it  is  not  necessary :  Wilaon  v.  Wilaon  (4) ; 
Humt  V.  Hunt  (5).  But,  independently  of  that,  a  contract  like 
this  will  be  enforced  where  the  husband  and  wife  are  in  a  hostile 
position :  Vanaittart  v.  Vanaiiiari ;  Williama  v.  Baily  (6).  As  to 
the  security  to  be  given  for  the  annuity,  the  Plaintiffs  do  not  ask 
any  particular  form,  but  the  Defendant  refuses  to  execute  any  deed 
at  all ;  so  that  the  question  raised  in  Countesa  of  Morninffton  v. 
Keane  does  not  arise  here.  There  is  no  provision  that  the  wife 
shall  have  the  custody  of  the  child.  We  think  the  deed,  as  pre- 
pared by  the  solicitors  of  the  Plaintiff,  is  sufiBcient,  but  we  are 
willing  to  take  a  deed  as  settled  by  the  Court,  and  in  fact  that 
direction  in  the  decree  was  inserted  at  the  request  of  the  Defen- 
dant. Wilaon  v.  WHaon  went  beyond  this  case.  Moreover,  if 
there  was  no  other  consideration,  Oibba  has  agreed  to  pay  half  the 
costs. 

Mr.  W.  W.  KaralaJce,  in  reply : — 

There  is  nothing  in  the  agreement  to  shew  that  Oibba,  or  any- 

(1)  Joh.  18.  (4)  1  H.  L.  C.  638 ;  6  BL  L.  C.  40. 

(2)  2  De  a.  &  J.  249.  (6)  4  D.  h\  &  J.  221. 

(3)  Ibid.  292.  (6)  Law  Rep.  2  Eq.  731. 
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L.  C.       body  else  will  covenant  to  indemnify  the  husband  against  his  wife's 

debts,  which  is  always  necessary,  and  without  which  neither  agree- 

^...y^       ment  nor  deed  can  be  enforced  against  the  husband.     The  agree- 

^^**       ment  to  pay  half  the  costs  of  a  deed  which  cannot  be  executed  is 

Hariiiko.     not  sufficient  as  a  consideration.    The  agreement  must  be  taken  to 

be  voluntary  unless  it  shews  that  there  was  consideration. 

LoKD  Hatherlev,  L.C. : — 

We.  are  not  called  upon  in  this  case  to  decide  whether  there 
could  be  an  injunction  on  such  an  agreement,  but  only  to  decree 
specific  performance  of  an  agreement. 

The  Court  would  not  execute  an  agreement  without  considera- 
tion, or  an  agreement  between  husband  and  wife  without  the  inter- 
vention of  a  trustee,  unless  the  husband  and  wife  were  at  arm's 
length,  as  in  the  case  of  Baierrum  v.  C&uniess  of  Boss  (1).  In 
Wibon  V.  Wilson  (2),  the  agreement  was  with  trustees  and  the 
question  did  not  arise. 

The  wife  in  this  case  was  not  a  party,  though  she  signed  tlie 
agreement ;  meaning  thereby,  as  I  apprehend,  merely  to  testify  her 
assent ;  and  the  Court  looks  at  all  agreements  of  this  kind  as  being 
made  independently  of  the  wi£e. 

The  father  of  the  wife,  being  competent  to  contract,  agreed  with 
the  husband  that  the  wife  should  live  apart  from  her  husband,  and 
the  husband  agreed  to  execute  a  deed  and  to  secure  the  payment 
of  a  certain  sum  on  condition  of  a  deed  of  separation  being  executed 
containing  all  usual  and  proper  clauses ;  and  if  that  is  not  done 
the  husband  is  entitled  to  say  that  he  will  not  secure  the  annuity. 

The  bill  is  now  filed,  asking  that  the  husband  may  be  decreed  to 
execute  a  proper  deed,  and  the  deed  prepared  contains  a  covenant  to 
indemnify  the  husband  against  the  debts  of  the  wife,  which  in  all 
these  cases  is  the  consideration  given  to  the  husband,  and  this  case 
does  not  go  beyond  Wilson  v.  Wilson.  There  is  also  the  contract  to 
pay  the  expenses  of  the  agreement  and  deed,  and  this  Court  will 
certainly  execute  an  agreement  as  to  property  founded  on  the  cir- 
cumstance that  the  husband  and  wife  are  to  live  apart.  As  to  the 
child,  it  was  but  reasonable  that  an  arrangement  should  be  made 
for  her  maintenance,  as  she  was  under  seven  years  of  age. 

(1)  1  Dow.  235.  (2)  1  H.  L.  0. 638;  6  H.  L.  C.  4a 
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The  case  is  on  all  fours  with  Wilson  v.  Wilson  (1),  and  as  to  the       L.  a 
form  of  the  decree,  we  are  told  that  the  direction  as  to  the  settle- 

1870 


GiBBS 

V. 


ment  of  the  deed  by  the  Court  was  introduced  at  the  desire  of  the 
Appellant. 

As  to  costs:  there  was  no  contract  for  charging  the  annuity  HABPiyg 
on  real  estate^  and  if  the  case  rested  there  no  costs  would  have 
been  giyen ;  but  the  Defendant  has  insisted  that  there  has  been  no 
contract,  and  that  being  so  there  will  be  no  variation  in  the 
decree  as  to  costs.  The  only  alteration  will  be  a  direction  that  the 
deed  is  to  be  a  deed  of  separation  and  that  the  costs  of  the  deed  are 
to  be  borne  by  OiUbs  and  by  Harding  equally. 

Sir  G.  M.  Gifpabd,  L.J. : — 

The  only  questions  in  this  case  are,  whether  there  was  a  suffi- 
cient contract  with  sufficient  consideration,  and  whether  there  was 
any  illegah'ty  in  contracting  as  to  the  maintenance  of  the  child.  I 
cannot  doubt  that  there  was  a  contract  that  the  husband  and  wife 
should  live  apart  and  that  Oihhs  should  pay  half  the  costs  of  the 
agreement  and  deed ;  and  I  do  not  thiuk  that  there  is  any  ille- 
gality in  the  condition  as  to  maintenance  of  the  child.  A  separa- 
tion deed  containing  all  usual  and  proper  covenants,  must  be 
prepared  under  the  direction  of  the  Court  and  executed  by  all 
proper  parties.  The  Defendant  must  pay  the  costs  of  the  suit 
and  of  the  appeal,  and  the  expense  of  the  deed  must  be  borne  by 
QUks  and  Harding  equally. 

Solicitors  for  the  Plaintiffs :  Messrs  Few  &  Co.,  agents  for  Messrs. 
Bradford  dt  Foote,  Swindon. 

Solicitor  for  the  Defendants:  Mr.  W.  Moon,  agent  for  Messrs. 
Townsend  dt  Ormond,  Swindon, 

.    (1)  1  H.  L.  C.  538;  5  H.  L.  C.  40. 
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Jan,  26. 


L.  a  EVANS  V.  BAGSHAW. 

mnd  L.  J.  O. 

1870  PariUi<m'-Beversumer'--Praeiice^Pleading'--Aequirnig  New  Title-^ 

Amendment, 

A  tenant  in  oomtnon  in  Tevereion  cannot  maintain  a  Buit  for  partition. 

If  a  Plaintiff  has  no  title  to  maintain  bis  suit  at  the  time  when  the  bill  is 
filed,  he  cannot  carry  on  the  suit  by  subsequently  acquiring  a  title  and 
amending  the  bill  accordingly. 

Decree  of  the  Master  of  the  Rolls  affirmed. 

1  HE  original  bill  in  this  suit  was  filed  by  a  married  woman  and 
her  husband,  and  their  mortgagee,  for  a  partition  of  certain  real 
estate,  of  which  the  married  woman  was  tenant  in  common  in  fee  in 
one-sixth.  The  Defendants,  by  their  answer,  stated,  as  was  the 
fact,  that  the  husband  had  been  bankrupt  before  the  mortgage  was 
executed,  and  that  all  his  interest  in  right  of  his  wife  was  there- 
fore Tested  in  his  assignees ;  and  the  Defendants  submitted  whether 
such  a  suit,  being  in  fact  a  suit  by  the  wife  as  reversioner,  could 
be  maintained.  The  mortgagee  thereupon  bought  the  life  estate 
from  the  assignees  of  the  husband,  and  the  bill  was  amended  by 
stating  that  fact. 

The  Master  of  the  Bolls  was  of  opinion  that  the  original  bill, 
being  by  a  reversioner  for  a  partition,  could  not  be  maintained,  and 
that  the  Plaintiffs  could  not  carry  on  the  suit  upon  a  title  different 
from  that  which  they  originally  stated ;  and  he  dismissed  the  bill 
with  costs  as  reported  (1). 

The  Plaintiffs  appealed. 

Sir  B.  BaggaHay^  Q*C.,  and  Mr.  Speed,  for  the  Plaintiffs : — 

We  admit  the  rule  that  the  owner  of  a  reversion  cannot  main- 
tain a  suit  for  partition.  But  there  is  no  real  reason  for  the  rule ; 
at  law  it  probably  prevailed,  because  the  reversioner  could  not 
make  a  tenant  to  the  praecipe ;  but  this  is  a  very  peculiar  case. 
It  is  true  that  the  original  bill  was  wrong,  but  the  suit  has  been 
rendered  maintainable  by  the  amendment ;  and  why,  then,  should 
the  Plaintiffs  be  put  to  the  expense  of  dismissing  the  bill  and  filing 

(1)  Law  Bep.  8  £q.  469. 
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a  fresh  bill?    Attorney- General  v.  Porireve  of  Avon  (1)  was  a  very       L.  0. 
different  case.    It  is  true  that  where  a  Plaintiff  has  no  title  at  all  he 

1870 


Evans 

V. 


cannot  amend  by  introducing  a  title  on  a  new  state  of  facts :  PUking- 

ion  y.  WignaU  (2).    But  here  the  Plaintiffs  had  the  inheritance,  and 

had  an  interest.    Suppose  that  the  defect  had  not  been  known,  and    Bagshaw. 

that  the  Court  did,  as  often  is  done,  direct  an  inquiry  as  to  title, 

and  it  then  appeared  that  the  owner  of  this  life  estate  was  not 

before  the  C!ourt,  surely  he  could  have  been  made  a  party  by  a 

supplemental  bill,  and  the  partition  would  have  gone  on. 

Mr.  Jessely  Q.C.,  and  Mr.  W.  Pearson,  for  the  Defendants,  were 
not  called  upon. 

Lord  Hatherley,  L.C.  : — 

As  regards  the  substance  of  the  case,  no  doubt  the  Master  of  the 
Bolls  was  right.  This  bill  was  filed  by  a  married  woman  and  her 
husband,  and  their  mortgagee,  for  a  partition  of  real  estate,  of 
which  she  was  tenant  in  common  in  fee  in  one-sixth.  But  her  hus- 
band was  a  bankrupt  before  the  execution  of  the  mortgage,  and  all 
his  interest  was  then  vested  in  the  assignees  under  the  bankruptcy, 
so  that  the  married  woman  was  in  effect  the  owner  of  a  reversion 
only. 

The  case,  therefore,  falls  within  the  ordinary  rule  that  the  Court 
will  not  allow  a  partition  suit  to  be  maintained  by  a  reversioner. 
This  rule  is  not  merely  technical,  but  is  founded  on  good  sense  in 
not  allowing  the  reversioner  to  disturb  the  existing  state  of  things. 
There  might  be  a  tenant  for  life  of  the  whole,  and  several  tenants 
in  common  in  reversion,  in  which  case  the  inconvenience  would  be 
obviously  very  great.  At  all  events,  the  rule  is  unquestionably 
settled. 

The  objection  was  taken  by  the  answer ;  then  the  mortgagee 
acquired  the  estate  of  the  bankrupt,  and  he  now  says  that  he  can 
maintain  this  suit;  but  there  he  is  wrong,  for  it  is  settled  that  such 
a  suit  cannot  be  maintained.  If  the  old  practice  had  prevailed, 
and  a  supplemental  bill  had  been  filed,  the  matter  would  have  been 
quite  clear.  We  can  only  follow  the  decision  of  the  Master  of  the 
Bolls,  and  we  must  dismiss  this  appeal  with  costs. 

(1)  11  W.  R.  1050.  (2)  2  Madd.  240. 
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Sir  G.  M.  Giffard,  L  J. : — 

In  this  case  the  Plaintiff  might  have  dismissed  his  bill,  and 
filed  a  new  one ;  but  as  it  is,  unfortunately,  we  cannot  make  a 
decree.  The  rule  is,  that  a  reversioner  cannot  maintain  a  bill  for 
a  partition ;  and  if  a  Plaintiff  files  a  bill  when  he  is  not  entitled 
to  do  so,  he  cannot  afterwards  acquire  such  a  title  as  will  enable 
him  to  maintain  the  suit.  The  appeal  must  be  dismissed  with 
costs. 

Solicitors:  Messra.  Taylor,  Eoare,  &  Taylor;  Messrs.  Burt, 
Stevens,  &  Cave, 


L.O. 

and  Lu  J.  G. 
1870 

JfarobO. 


SMITH  V.  SMITH. 

Wm —  Class — Remoteness. 

Bequest  of  residue  after  the  death  of  the  testator's  wife  to  the  testator's 
children  then  living,  and  such  issu^then  living  of  any  children  then  deceased 
as  should  attain  the  age  of  twenty- three  years  as  tenants  in  common  accord- 
ing to  the  stocks  and  not  to  the  individual  objects,  and  so  that  the  issue  of 
deceased  children  might  take  by  way  of  substitution  the  shares  of  their 
respective  parents : — 

Beld,  void  for  remoteness. 

Decision  of  Malins,  Y.C.,  reversed. 

James  smith,  by  his  will  dated  the  3rd  of  January,  1866, 
devised  his  real  estate  to  trustees  on  trust  to  pay  the  rents  to  his 
wife  for  her  life ;  and  he  gave  the  sum  of  £7000  to  trustees  on 
trust  to  invest  the  same  and  to  permit  his  wife  to  receive  the 
annual  income  thereof;  and  also  to  pay  unto  or  permit  his  wife  to 
receive  the  annual  income  of  his  residuary  personal  estate  until 
his  children  should  respectively  become  entitled  to  their  shares  in 
the  capital  of  the  residuary  personal  estate  under  the  devise  thereof 
thereinafter  contained,  she  his  said  wife  maintaining,  educating, 
and  bringing  up  his  children  until  they  should  respectively  attain 
the  age  of  twenty-three  years ;  and  after  the  decease  of  his  wife 
upon  trust  to  sell  his  real  estate  and  convert  his  personal  estate, 
and  to  pay  and  divide  the  money  arising  therefrom,  and  also  the 
said  sum  of  £7000,  "  Unto  and  equally  between  and  among  all 
such  children  of  mine  then  living,  and  such  issue  then  living  of 
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my  child  or  children  then  deceased^  as  shall  either  before  or  after 
the  death  of  my  said  wife  attain  the  age  of  twenty-three  years,  as 
tenants  in  common  in  course  of  distribution  according  to  the  stocks, 
and  not  to  the  number  of  individual  objects,  and  so  that  the  issue 
of  deceased  children  may  take  by  way  of  substitution  the  share  or 
respective  shares  only  which  the  parent  or  respective  parents  would 
if  living  have  taken."  The  testator  further  directed  his  trustees  to 
stand  possessed  of  the  share  of  his  daughter  Margard,  upon  trust 
to  make  a  settlement  thereof  for  the  benefit  of  herself  and  her 
children  as  in  the  will  mentioned. 

The  testator  died  in  March,  1867,  and  a  suit  was  instituted  for 
the  administration  of  his  estate,  in  which  suit  several  questions 
were  raised,  and  amongst  them,  whether  the  gilt  of  the  residue  was 
not  void  for  remoteness. 

The  Vice-Chancellor  Molina  on  the  27th  of  July,  1867,  made  a 
decree  declaring  that  the  bequest  of  the  residue  to  the  children 
living  at  the  decease  of  the  testator's  wife,  and  attaining  twenty- 
three  years,  was  a  valid  bequest ;  but  that  the  bequest  to  the  issue 
living  at  the  death  of  the  wife  was  void  for  remoteness ;  and  de- 
claring the  widow  entitled  to  the  income  of  the  testator's  residuary 
estate ;  but  that  she  was  entitled  to  the  income  of  the  expectant 
shares  of  the  testator's  children  until  such  time  only  as  the 
children  respectively  attained  the  age  of  twenty-three  years,  or 
died  under  that  age ;  and  that  on  their  attaining  the  age  of  twenty- 
three  they  were  or  would  be  entitled  to  the  income  of  their  respec- 
tive expectant  shares  for  their  own  benefit  (1). 


L.C. 
and  L.  J.  O. 
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(1)  1807.  July  27.  The  Vicb- 
Chakcellob  thoaght  that  the  gift 
to  the  children  was  good.  If  it  bad 
been  a  gift  to  children  and  grandchild- 
ren who  should  attain  the  age  of 
twenty-three,  it  would  have  been  void 
as  to  both,  because  though  the  children 
would  necessarily  be  ascertained  in 
time,  the  grandchildren  would  not,  and 
the  gift  to  the  whole  class  would  fail. 
But  this  gift  was  not  in  that  form.  It 
was  a  gift  as  to  all  the  testator's  child- 
ren who  should  survive  the  wife  and 
attain  twenty-three ;  that  was  a  valid 


gift,  and  if  all  the  children  attained 
twenty-three  and  survived  the  wife 
then  the  substituted  gift  did  not  come 
in  at  all.  If  any  child  attained  the 
age  of  twenty-three  and  predeceased  the 
wife,  leaving  issue,  the  substituted  gift 
would  be  void  for  remoteness,  because 
the  class  of  issue  would  not  necessarily 
be  determined  within  the  limits  laid 
down  by  the  rules  as  to  perpetuity. 

As  to  the  duration  of  the  wife's  in- 
terest the  will  was  obscure  and  con- 
tradictory, but,  upon  the  whole,  Uis 
Honour  thought  that  the  testator  in- 
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The  eldest  son  and  the  widow  appealed.  Some  of  the  children 
had  attained  the  age  of  twenty-three  years,  but  it  did  not  appear 
that  any  of  them  had  issue. 

Mr.  Olasse,  Q.C.,  and  Mr.  Brodrick,  for  the  Appellants,  con- 
tended that  this  was  an  indivisible  gift  to  a  class,  and  was  void  for 
remoteness.  One  of  the  children  might  have  died  immediately 
before  the  death  of  the  widow,  leaving  a  child  less  than  a  year  old, 
and  in  that  case  the  vesting  would  be  postponed  for  more  than 
twenty-one  years  after  the  death  of  the  widow.  The  rule  was 
clearly  laid  down  in  CatUin  y.  Brown,  (1) 

Mr.  Cotton,  Q.C.,  and  Mr.  Nalder,  for  the  other  parties  to  the 
suit,  contended  that  the  gift  might  be  separated  into  two  gifts :  one 
to  the  children,  which  was  good,  the  other  to  the  issue  of  deceased 
children,  which,  no  doubt,  would  be  bad.  There  appeared  to  be 
in  the  decree  as  drawn  up  some  error  as  to  the  life  interest  of  the 
widow. 

Lord  Hatherley,  L.C,  said  that  the  Court  was  always  desirous 
to  give  effect  to  the  wishes  of  a  testator,  but  here  the  rule  of  law 
interfered,  as  the  gift  would  carry  the  limitations  bc?yond  the 
period  of  a  life  or  lives  in  being,  and  twenty-one  years  afterwards. 
The  Vice-Chancellor  seemed  to  have  attempted  to  give  effect  to 
the  bequest  by  giving  the  widow  the  life  interest  in  the  shares  of 
the  children  only  until  they  respectively  attained  the  age  of 
twenty- three  years ;  but  there  were  no  words  in  the  will  which 
would  give  anything  to  the  children  at  that  time.  She  was  to 
maintain  them  up  to  a  certain  age,  but  it  was  consistent  with 


tended  his  wife  to  have  the  income 
of  the  £7000  and  the  rents  of  the 
real  estate,  bat  that  all  the  rest  was 
clothed  with  trusts  for  the  children. 
If  the  testator  intended  the  wife  to 
take  the  income  during  her  life  why 
did  he  say  ''until  his  children  should 
become  respectively  entitled,"  &c.  ?  His 
Honour  thought  that  the  wife  was  only 
intended  to  get  the  income  until  the 
children  respectively  attained  the  age 


of  twenty-three.  As  each  child  attained 
twenty-three  the  wife  lost  the  income 
of  a  share. 

Then  who  was  to  have  the  income 
during  her  life?  It  must  either  be 
accumulated  or  the  children  must  have 
it,  and  upon  the  whole  will  His  Honour 
thought  that  the  children  must  take  it 
themselves. 

(1)  11  Hare,  372. 
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that  direction  that   her   life  interest  was   to  continue,  and   the        L  0. 

question  was,  what  shares  they  would  take  at  her  death.    There 

was  but  one  class,  and  the  Court  could  not  make  two  classes  of        .^.^ 

thetn.     It  was  impossible  to  ascertain  within  the  proper  period       Smith 

how  many  shares  the  fund  would  be  divisible  into,  and  the  whole       Smith. 

gift  was  involved  in  that  uncertainty.     The  gift  was  therefore 

void. 

Sib  G.  J\r.  GiFFARD,  L.J.,  said  that  the  gift  to  the  wife  was 
for  life.  This  construction  was  supported  by  the  direction  to  convert 
after  the  death  of  the  widow.  Then  in  the  gift  of  the  residue 
there  was  but  one  class,  and  some  of  that  class  might  not  come 
into  esse  within  tlie  legal  period.  The  only  thing  to  be  urged 
against  that  was  the  direction  as  to  the  share  of  the  daughter 
Margaret,  but  that  was  quite  consistent  with  the  bequest  to  the 
class. 

The  ultimate  gift  was  void  for  remoteness,  and  the  widow  was 
entitled  to  the  whole  income  for  life,  subject  to  the  charge  of 
maintaining  such  of  the  children  as  had  not  attained  the  age  of 
twenty-three  years. 

Solicitors  for  all  parties :  Messrs.  Hicke  &  Son. 
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,^,^^         Comj>afiy — Contributory — Subscriber  of  Memorandum — Paid-up  Shares — Fay* 

Feb.  14, 15.  ment  in  kind. 

Nine  persons  bought  a  moiety  of  a  colliery  from  P.  for  £10,000,  and  the 
ten,  after  working  it  for  some  time,  agreed  to  form  a  company  for  carrying 
it  on,  and  a  company  was  accordingly  registered,  the  memorandum  of  asso- 
ciation of  which  was  subsciibed  by  the  owners  of  the  colliery  for  numbers 
of  shares  proportioned  to  their  respective  interests ;  the  nominal  amount  of 
shares  subscribed  for  being  £20,000.  The  memorandum  stated  nothing  as  to 
the  shares  being  treated  as  paid-up  shares,  but  the  articles  provided  that  all 
the  shares  subscribed  for  in  the  memorandum  should  be  treated  as  fully 
paid  up.  The  colliery  was  made  over  to  the  company,  but  no  other  payment 
was  made  by  any  of  the  subscribers  of  the  memorandum.  No  other  shares 
than  those  subscribed  for  by  the  memorandum  were  ever  allotted : — 

Held  (reversing  the  decision  of  MalinSy  V.C.)i  that  the  subscribers  of  the 
memorandum  of  association  were  not  liable  as  contributories,  for  that  the 
shares  must  be  taken  as  having  been  fully  paid  up  by  the  handing  over  the 
colliery. 

IHIS  case  came  before  the  Court  on  motion,  by  way  of  appeal 
from  a  decision  of  Yice-Chancellor  Medina  placing  the  names  of 
the  Appellants  on  the  list  of  contributories  of  the  Baglan  HaU 
Colliery  Company,  Limited. 

In  and  for  some  time  previous  to  the  year  1867  ten  persons 
were  carrying  on  in  partnership  the  business  of  a  colliery,  known 
as  ''  The  Baglan  HaU  CoUieriea.*'  /.  Cr.  Parker,  who  was  one  of 
them,  had  been  the  owner  of  the  colliery^  which  he  purchased  in 
1865,  and  the  other  nine  persons  had  paid  him  £10,000  for  a 
moiety  of  it,  which  sum  they  contributed  in  different  proportions. 
After  carrying  on  the  business  for  some  time  without  much  success, 
they  in  1866  borrowed  £3000,  and  then  £1000  on  mortgage  of 
the  colliery.  Matters  stood  thus  when  the  company  was  formed. 
It  was  deposed  that  at  the  time  when  the  purchase  was  made,  and 
subsequently  when  the  above  mortgages  were  made,  the  colliery 
was  valued  by  surveyors  as  fully  worth  £20,000. 

In  May,  1867,  the  company  was  registered  as  a  limited  company. 
The  memorandum  of  association  stated  the  objects  of  the  com- 
pany to  be  '^  the  working  of  the  properties  known  as  the  Baglan 
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Hall  Collieries,  in  the  county  of  OlamorffaUf  and  any  other  colliery      L.  J.  G. 
or  collieries  in  the  same  county  or  conveniently  adjacent,"  [then        1870 
followed  an  enumeration  of  acts  incidental  to  the  carrying  on        j^re 
of  collieries]  "and  the  doing  all  such  other  acts  and  things  as  ^j^^^q^ 
may  be  in  any  manner  incidental  or  conducive  to  the  attainment        — 
of  the  above  objects."     The  nominal  capital  was  stated  to  be 
£25,000,  divided  into  500  shares  of  £50  each.     The  memorandum 
as  originally  drawn  stated  that  of  these  shares  300,  numbered 
consecutively  from  1  to  300,  were  called  A.  shares,  and  that  those 
numbered  consecutively  from  301  to  500  were  called  B.  shares,  and 
that  these  200  B.  shares  were  allotted  to  Parker  on  the  terms  men- 
tioned in  the  articles ;  but  the  whole  of  this  statement  was  struck 
out  in  the  memorandum  as  registered.    The  ten  partners  sub- 
scribed the  memorandum  for  400  shares  in  all,  Parker  for  200, 
and  the  others  for  numbers  of  shares  corresponding  to  tlieir 
interests  in  the  concern.    No  other  person  subscribed  the  memo- 
randum, and  no  other  shares  were  ever  taken.     The  original  table 
of  signatures  to  the  memorandum  described  the  200  shares  for 
which  Parker  signed  as  B.  shares,  and  the  others  as  A.  shares ;  but 
this  description  was  also  struck  out  in  the  memorandum  as  regis- 
tered.    Parker  was  also  originally  entered  as  subscribing  for  twelve 
A.  shares,  as  well  as  the  200  B.  shares,  but  in  the  memorandum  as 
altered  be  subscribed  for  200  shares  only. 

The  articles  recited  that  the  several  persons  whose  names  were 
subscribed  to  the  memorandum  of  association  were  possessed,  in 
the  respective  proportions  of  the  numbers  of  shares  set  opposite 
to  their  respective  names,  of  the  colliery,  which  was  vested  in  Parker 
as  a  trustee  for  them,  subject  to  the  mortgages  for  £3000  and 
£1000^  and  that  the  same  persons  were  desirous  of  framing 
regulations  for  the  management  of  the  said  collieries.  The  articles 
then  proceeded,  **  It  ia  agreed  that  the  provisions  of  Table  A.  in 
the  first  schedule  to  the  CompanieB  Ad,  18()2,  shall  not  apply  to 
this  company,  but  that  the  following  shall  be  the  articles  of  asso- 
ciation of  the  company."  The  material  part  of  the  2nd  clause 
was  as  follows : — 

"The  nominal  capital  of  the  company  shall  be  £25,000,  divided 
into  500  shares  of  £50  each,  but  400  only  of  such  shares  shall  be 
allotted,  until  a  resolution  of  the  managing  committee  shall  autho- 
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L.  J.  6.      rize  the  issue  of  the  remainder  thereof.  ....  The  said  500  shares 

1870        shall  be  sub-divided  into  two  classes,  and  300  of  such  shares  shall 

In  re       ^  called  A.  shares,  and  200  of  such  shares  shall  be  called  B. 

CoLLmi?^^  shares,  and  the  said  200  B.  shares  in  addition  to  twelve  A.  shares 

shall  be  allotted  as  fully  paid  up  shares  to  the  said  /,  G.  Parker, 

in  respect  of  his  interest  in  the  said  collieries  and  the  property 
and  effects  thereof,  upon  the  terms  that  the  holder  or  holders  of 
the  B.  shares  shall  not  be  entitled  to  participate  in  the  profits 
in  any  year  in  which  the  net  profits  shall  be  insufficient  to  pay 
a  dividend  at  the  rate  of  20  per  cent,  on  such  of  the  300  A. 
shares  as  shall  for  the  time  being  be  subscribed  for  and  allotted 
and  fully  paid  up ;  but  the  whole  of  such  profits,  in  case  the  same 
shall  not  in  any  year  exceed  20  per  cent,  on  the  A.  shares  so  sub- 
scribed for,  allotted  and  paid  np,  shall  be  divided  amongst  the 
holders  of  the  A.  shares  exclusively,  and  if  such  profits  in  any  year 
shall  be  more  than  sufficient  to  pay  a  dividend  of  20  per  cent,  on 
the  A.  shares  for  the  time  being  subscribed  for,  allotted,  and  paid 
up,  but  shall  not  be  sufficient  to  pay  a  dividend  of  20  per  cent,  on 
both  the  said  A.  shares  and  the  200  B.  shares,  then  the  surplus 
profits  of  such  year  over  and  above  the  20  per  cent,  on  the  said 
A.  shares  shall  be  applicable  to  and  applied  in  payment  of  a 
dividend  on  the  said  B.  shares  pro  raid.  But  if  the  profits  in  any 
year  shall  be  sufficient  to  pay  a  dividend  of  20  per  cent,  on  both 
the  said  A.  and  B.  shares,  the  whole  of  the  A.  and  B.  shares  shall 
participate  in  the  profits  in  such  year  pari  passu.'* 

19.  ^The  whole  of  the  200  A.  shares  subscribed  for  in  the  me- 
morandum of  association  and  the  whole  of  the  200  B.  shares  shall 
be  deemed  to  be  fully  paid  ilp,  and  every  subscriber  for  the  said 
400  shares  shall  be  credited  in  the  books  of  the  company  with  the 
full  amount  payable  in  respect  of  his  shares ;  and  every  shareholder 
who  may  have  advanced  any  moneys  for  the  purposes  of  the  col- 
lieries previously  to  the  registration  of  the  company  shall  be  cre- 
dited with  the  amount  of  his  advances  with  interest  after  the  rate 
of  5  per  cent,  per  annum,  from  the  date  of  each  advance  in  the 
books  of  the  company." 

On  Ist  of  June,  1867,  ParJcer^  in  whom  the  legal  estate  in  the 
colliery  was  vested,  executed  a  declaration  of  trust  in  favour  of  the 
company. 
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Before  the  registration  of  the  company  a  negotiation  had  been      L  J.  G. 
going  on  with  a  Mr.  Ashwell,  for  a  loan  of  £7000,  on  mortgage.        1870 
This  was  continued  after  the  registration,  and  the  colliery  was       jj^„ 
mortgaged  to  AshweU  for  £7000,  Parker  joining,  and  covenanting  ^^^^^  ^^ 

for  payment,  and  the  old  mortgages  being  paid  oflF  out  of  the       

£7000,  thus  leaving  £3000  applicable  to  working  the  colliery, 
which  sum  Parker^  in  his  evidence,  stated  to  have  been  misapplied. 
.  The  colliery  was  afterwards  sold  by  the  mortgagee,  under  his 
power  of  sale,  for  £4500. 

An  order  having  been  made  for  continuing  under  the  supervision 
of  the  Court  a  voluntary  winding-up  of  the  company,  the  share- 
holders other  than  Parker  resisted  being  placed  on  the  list  of  con- 
tributories,  and  the  question  having  been  adjourned  into  Court,  Vice- 
Chancellor  MaliriB  decided  that  they  must  all  be  upon  the  list  as 
holders  of  the  numbers  of  shares  for  which  they  had  subscribed 
the  memorandum,  treating  such  shares  as  shares  on  which  nothing 
had  been  paid  (1). 


(1)  1870.    Jan.  17. 

Sib  R.  Maliks,  V.C.  : — 

I  have  no  doubt  as  to  the  conclnsion 
at  which  I  ought  to  arrive  in  this  extra- 
or<Hnary  case,  for  the  reasons  1  will 
Itroceed  to  state. 

The  case  presented  to  me  is  this :  A 
body  of  gentlemen  are  induced  to  join 
in  working  a  colliery  by  Mr.  Parker, 
who  is  the  owner  of  one  moiety.  The 
owners  of  the  other  moiety  became 
liable  to  pay,  in  respect  of  their  moiety, 
sums  amounting  altogether  to  £10,000. 
They  came  to  the  conclusion  that  there 
was  no  way  by  which  they  could  escape 
unlimited  liability,  except  by  register- 
ing under  the  Companies  Act,  and 
accordingly,  on  the  14th  of  May,  1867, 
the  company  was  registered  as  a  limited 
company. 

The  memorandum  of  association 
states  the  objects  for  which  the  com- 
pany is  established  to  be — the  working 
(not,  be  it  observed,  the  purchase,  but 
the  "  working/')  of  the  properties  known 


as  the  Baglan  Hall  Colliertes,  in  the 
county  of  Olamorgan,  and  any  other 
colliery  or  collieries  in  the  same  county 
or  conveniently  adjacent  It  further 
states  the  liability  of  the  members  to 
be  limited,  and  the  capital  of  the  com- 
pany to  be  £25,000,  divided  into  500 
shares  of  £50  each.  The  persons  sub- 
scribing the  memorandum  subscribe  it 
for  400  shares  in  all,  Parker  being  put 
down  for  200,  the  rest  being  subscribed 
for  by  the  nine  persons  against  whom 
the  present  application  is  made.  Their 
intention  in  doing  this  was  to  go  on 
with  the  expensive  and  perilous  opera- 
tion of  working  a  colliery  without  being 
liable,  whatever  the  extent  or  effect  of 
their  trading  might  be,  to  be  called 
upon  by  any  labourer,  by  any  trades- 
man who  supplied  them  with  goods,  by 
any  person  who  lent  them  money,  or 
by  any  person  whatever,  to  pay  a  single 
farthing.  They  were  to  have  the  chance 
of  making  the  large  profits  which  they 
expected  out  of  a  concern  which  had 
up  to  that  time   been    unsuccessful. 
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In  re 


Tlie  shareholders,  other  than  Parker^  appealed. 


Mr.  Cotton,  Q.C.  and  Mr.  B.  B.  Rogers  for  some  of  the  Appel- 
BAQLAVHALLlants,  Tellcd  on  Drummond's  Case  {\\  and  PeWs  Case (2).    They 

COLLIEBY  Co. 


without  incurring  further  liability  to 
|)ay  anything.  If  the  laws  of  the 
country  sanction  such  a  proceeding 
they  are  in  a  most  lamentable  state. 
The  Comjianiea  Act,  1862,  has,  indeed, 
left  the  liability  of  persons  forming 
these  companies  far  behind  what  it 
ought  to  be ;  but  it  appears  to  me  from 
the  23rd  section  of  the  Act  to  have 
been  clearly  the  intention  of  the  Legis- 
lature that  those  who  associate  them- 
selves and  form  a  company  must,  by 
the  memorandum  of  association,  be- 
come membera  of  the  company  in  such 
a  manner  as  to  throw  uix)n  themselves 
some  liability.  I  take  it  that  the 
memorandum  of  association  may  be 
signed  in  respect  of  paid-up  shares,  as 
well  as  in  respect  of  shares  not  paid  up ; 
but  I  thiuk  it  perfectly  clear  that  where 
it  is  signed  in  respect  of  paid-up  shares 
it  must  also  be  signed  in  respect  of  at 
least  seven  shares  which  are  not  paid 
up;  and  if  it  cannot  be  found  upon 
the  face  of  the  memorandum  of  asso- 
ciation that  any  shares  are  signed  for 
which  are  not  paid  up,  that,  in  my 
opinion,  vitiates  the  whole  transaction 
as  regards  the  protection  of  the  shares, 
and  renders  every  share  liable  to  be 
called  upon  for  the  nominal  amount  for 
which  it  is  issued.  In  the  present  case 
there  is  nothing  uix)n  the  memorandum 
to  lead  any  person  looking  at  it  to  look 
into  the  articles  of  association ;  but  any 
|)erson  looking  at  this  memorandum  is 
in  my  opinion  entitled  to  aB6um3  that 
the  shares  were  taken  subject  to  the 
ordinary  liability  to  pay  up  the  nominal 
amount  in  full. 


But  it  has  been  contended  that  who- 
ever looked  at  the  memorandum  was 
bound  to  go  on  to  the  articles  of  asso- 
ciation. I  confess  I  have  very  great 
doubt  about  that,  and  where  the  shares 
are  described  in  the  memorandum  of 
association  in  the  ordinary  manner,  as 
if  they  were  liable  to  calls  to  the  full 
amount,  I  must  hold  that  a  ]x;rsou 
dealing  with  the  company  is  not  bound 
to  look  at  the  articles  of  association,  but 
is  entitled  to  assume  the  liability  of 
those  who  sign  the  memorandum  of 
association  to  be  that  which  it  appears 
ujK)n  the  face  of  the  document  to  be — 
a  liability  of  the  nominal  amount  of 
the  shares.  If,  indeed,  the  shares  had 
been  described  as  A.  and  B.  shares  in 
the  memorandum,  then  I  think  that 
would  have  thrown  upon  the  person 
looking  at  the  memorandum  the  obli- 
gation to  look  at  the  articles  of  asso- 
ciation to  see  what  the  liabilities  or 
privileges  of  these  different  classes  of 
shares  were ;  but  in  the  absence  of 
that  I  think  there  is  no  such  obli- 
gation. 

But  assuming  him  bound  to  look  at 
the  articles,  when  he  comes  to  clause  2 
he  finds  that  the  shares  are  divided 
into  300,  called  A.  shares,  and  200 
called  B.  shares.  And  what  is  the 
difference  between  them  ?  Only  this : 
that  as  between  Mr.  Parker^  who  holds 
the  200  shares,  and  the  other  share- 
holders, he  is  not  a  participator  in  any 
dividend  till  the  holders  of  the  A. 
shares  have  had  20  per  cent,  profit. 
When  they  have  had  20  per  cent,  then 
Parker  is  to  participate  with  them,  and 


(1)  Law  Rep.  4  Ch.  772. 


(2)  Law  Rep.  5  Ch.  11. 
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idso  referred  to  Forbes  and  JudcTs  Case  (I);  MigoUts  Case(Tj\ 
Baron  de  Seville's  Case  (3) ;  LeifehUd^s  Case  (4) ;  SnelTs  Case  (5) ; 
In  re  Anglesea  Colliery  Company  (6). 


L.J.  G. 

1870 


not  Wore.  But  how  is  a  person,  looking 
at  the  memorandum  and  articles,  to 
imow  which  are  A.  and  which  are  R 
shares  ?  He  may  spell  it  out  hy  this, 
that  tbe  B.  shares  are  stated  to  he  held 
by  Mr.  Parker^  and  he  may  infer,  that 
as  Mr.  Parker  holds  200  shares,  those 
4ire  the  B.  shares,  and  that  all  which 
he  does  not  hold  are  A.  shares.  The 
second  clause,  therefore,  does  not  affect 
the  case. 

Then  they  rely  upon  the  19th  clause. 
The  whole  of  the  200  A.  shares  sub- 
scribed for  in  the  memorandum  of 
assodatioD,  and  the  whole  of  the  200 
R  shares^  shall  be  deemed  to  be  fully 
paid  up.  Where  are  the  200  A.  shares  ? 
I  cannot  find  them,  there  is  not  a  word 
about  them.  Persons  intending  to  deal 
with  the  company,  who  look  at  the 
memorandum  and  articles,  are  not  to 
be  bound  to  a  minute  investigation; 
ibey  are  not  to  be  obliged  to  go  to 
'Consult  solioiton  and  counsel  as  to  what 
is  the  proper  interpretation  of  the 
articles.  It  was  intended  in  the  memo- 
randum of  association  to  give  certain 
privileges  to  the  A.  and  B.  shares ;  was 
it  not  the  duty  of  the  promoters  in  the 
-memorandum  of  association  to  describe 
which  shares  belonged  to  one  class,  and 
which  to  the  other  ?  or,  at  all  events, 
were  they  not  bound  to  inform  the 
public  whether  there  were  two  such 
-classes  or  not  ?  A  person  reading  these 
articles  is  not  informed  which  are  A. 
and  B.  shares ;  he  can  only  spell  it  out 
in  the  way  I  have  just  suggested.  If 
-the  shares  had  been  described  in  the 


memorandum  of  association  as  A. 
shares  and  R  shares,  no  doubt  this 
19th  clause  would  have  shewn  that 
these  shares,  A.  and  R,  were  to  be 
deemed  fully  paid-up  shares,  and  the 
persons  dealing  with  the  company 
would  have  notice  of  that  fact.  But 
there  would  have  remained  the  ques- 
tion, whether  it  was  competent  to  any 
persons  to  form  a  company  upon  the 
basis  of  fully  paid-up  shares  only ;  for 
if  not,  the  consequence  would  be,  that 
the  provisions  of  the  19th  clause  would 
be  absolutely  void ;  and,  in  my  opinion, 
they  were  so  void. 

The  general  law  upon  the  subject  is 
settled,  namely,  that  every  person  is 
liable  for  the  number  of  shares  for 
which  he  subscribes  the  memorandum 
of  association.  This  was  settled  by 
JEffan^  Case  (Law  Bep.  2  Ch.  427) ; 
and  MigoUfs  Com  (Law  Bep.  4  Eq. 
238.) 

Baron  de  BeviUe's  Case  (Law  Rep. 
7  Eq.  11)  was  this :  the  Baron  sub- 
scribed a  memorandum  of  association  of 
a  company  for  450  ordinary  shares  and 
138  paid-up  shares.  Now,  subscribing 
the  memorandum  in  these  terms  could 
not  deceive  anybody,  because,  on  look- 
ing at  the  memorandum  alone,  it  could 
be  seen  at  once  that  he  was  liable  for 
450  shares  to  the  full  nominal  amount, 
and  that  upon  138  shares  he  was  not 
liable,  because  the  very  basis  ol  the 
contract  was  that  they  were  to  be 
treated  as  paid  in  fiill.  But  the  Master 
of  the  Bolls  expressed  a  clear  opinion, 
that  if  he  had  subscribed  for  the  138 


(1)  Law  Bep.  5  Ch.  270, 

(2)  Ibid.  4  Eq.  238. 

(3)  Ibid.  7  Eq.  11. 
Vol.  V. 


(4)  Law  Bep.  1  Eq.  231. 

(5)  Ibid.  5  Ch.  22. 

(6)  Ibid.  2  Eq.  879 ;  1  Ch.  555. 
2  F  I 
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Ml.  Everitt  for  other  Appellants. 

Mr.  Olatsey  Q.C.9  and  Mr.  Ccddecott,  for  the  official  liquidator : — 

PelTs  Case  turns  on  the  ground  that  there  was  an  unimpeached 
agreement  for  sale  to  the  company,  and  on  this  all  the  decisions  of 


paid-up  shares  only,  he  wonld  bare 
been  liable,  for  that  a  man  cannot  sab- 
scribe  for  paid-np  shares  only.  He 
says:  ^A  person  cannot  sign  the 
memorandum  of  association  for  shares 
generally,  and  afterwards  say  that 
some  or  all  of  them  are  paid-up  shares, 
unless  money  or  money's  worth  was 
actually  paid  by  him  or  on  his  behalf 
for  those  particular  shares;  and  also, 
if  he  sign  the  memorandum  of  associ- 
ation in  respect  of  shares  there  stated 
to  be  paid-up  shares,  while  they  are 
not  really  paid  up,  he  will,  in  my 
opinion,  be  liable  to  pay  the  amount 
due  on  the  shares.  The  Court  cannot 
make  the  distinction  between  one  set 
of  shares  and  another  which  does  not 
appear  on  the  memorandum  of  associ- 
ation, and  he  is  therefore  liable  for  all." 
I  asked  the  learned  counsel  who  have 
addressed  me  for  the  Respondents  in 
this  case,  whether  any  Appellate  Judges 
had  ever  expressed  any  dissent  from 
the  mie  laid  down  by  the  Master  of 
the  Rolls  in  this  case.  I  was  not  in- 
foiined  that  they  had ;  on  the  contrary, 
the  learned  counsel  told  me  that  they 
thought  the  decision  in  that  case  per- 
fectly right.  Then  what  is  the  rule  ? 
The  Court  cannot  make  the  distinction 
between  one  set  of  shares  and  another 
which  does  not  appear  upon  the  memo- 
randum of  association,  and  the  penon 
subscribing  is  therefore  liable  for  all. 
Here  nothing  appears  on  the  face  of 
the  memorandum  of  association  but 
that  these  gentlemen  were  liable  for 
the  number  of  shares  written  opposite 
their  names.  The  views  I  entertain 
on  this  subject  are  ooropletely  those 


which  were  expressed  by  the  Master  of 
the  Rolls,  which  appear  to  me  to  be 
founded  on  the  soondest  principles  of 
law,  common  sense,  and  honesty.  I 
say  ''honesty,*  for  I  do  not  think  it 
becoming  for  men  to  oontend  that  they 
are  at  liberty,  by  any  device,  to  embark, 
in  commerce  so  as  to  take  the  chance 
of  gaining  their  ends  and  getting  whai 
profit  they  can,  but,  if  they  are  losers, 
not  to  be  liable  for  a  single  forthing. 

But  these  gentlemen  say,  '*  We  have 
paid  np  our  shares,  we  contributed  it 
colliery,  and  by  contributing  a  colliery 
we  paid  up  our  shares."  What  is  the> 
law  on  this  subject  ?  No  doubt  it  is. 
settled  by  DrummonePs  Com  (Law 
Rep.  4  Ch.  772),  Pelts  Caw  (Law  Rep. 
5  Gh.  11),  and  many  other  cases,  that  a 
man  who  agrees  to  take  shares  is  not 
bound  to  pay  for  them  in  money ;  he 
may  pay  for  them  in  money's  worth  r 
but  I  apprehend  it  is  equally  clear  that 
the  delivery  of  goods  or  money's  worth, 
which  is  to  relieve  from  the  payment 
of  money,  must  be  something  given  U> 
the  company  in  lieu  of  the  money  after 
it  is  formed,  and  that  that  which  is 
given  to  the  company  before  its  for- 
mation will  not  do. 

Now,  in  Peir$  Case  and  in  Drum- 
mond^s  Case  the  original  liability  to 
take  and  pay  for  shares  was  not  dis- 
puted. But  how  was  that  liability  got 
rid  of?  In  .DrummoncTs  Case  by  the 
delivery  to  the  company  of  something 
which  the  Lord  Justice  CHffard  thought 
equivalent  to  money,  after  the  formation 
of  the  company ;  so  in  PeUs  Case,  by 
the  delivery  to  the  company,  after  ita 
formation,  of  something  equivalent  ta 
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that  class  rest*    Here  we  say  there  was  no  agreement^  for  how  are     L.  J.  G. 
a  body  of  persons  to  contract  with  themselves  ?    The  daim  to        ^^^ 
freedom  from  liability  rests  on  this :  that  the  handing  over  of  the       in  re 
colliery  was  a  payment  of  £20,000 ;  but,  there  being  no  effectiye  o^^^^^^o^ 

contract,  the  sound  view  is  that  the  colliery  is  to  be  taken  only  at       

its  real  value,  according  to  the  decision  of  the  Master  of  the  Bolls 
in  PeiFs  Case.  The  formation  of  this  company  was  a  mere  device 
for  escaping  the  liability  to  pay  just  debts,  and  it  comes  within  the 
observations  of  the  Lord  Chancellor  in  Forbes  and  JudcCs  Case  (1). 
A  company  where  all  the  partners  take  paid-up  shares,  and  nothing 
else^  is  not  within  the  spirit  of  the  Act.     In  Lei/chilcTs  Case  (2) 


money.  But  in  Forbes  and  JudcTs 
Que  (Law  Bep.  5  Cli.  270X  the  Master 
of  the  Bolls  does  not  seem  to  ac- 
quiesce in  this  Tiewof  the  Lord  Justice 
Qiffard,  I  am  disposed  to  agree  with 
the  Master  of  the  Bolls;  but  of 
course  I  take  the  law  from  the  Judge  of 
Appeal.  Happily,  however,  I  do  not 
think  either  Drummond^s  Case,  PelVs 
0am,  or  Forbes  and  Judd^s  Case  has 
any  application  to  the  present,  because 
in  all  those  cases,  as  I  have  already 
said,  the  question  arose,  not  upon  pay- 
ment of  money,  but  upon  the  delivery 
of  that  which  was  money's  worth  after 
the  formation  of  the  company ;  while 
in  this  case  it  is  not  pretended  that 
from  the  day  of  the  r^istration  of  the 
memonmdum  of  association  there  was 
deUvered  to  this  company  anything 
worth  a  single  farthing  by  any  one  of 
these  gentlemen.  They  resist  their 
liability  on  the  sole  ground  that  they 
nffateted  their  company  in  respect  of 
paid-up  shares  only.  But  even  if  it 
had  been  stated  on  the  £Etce  of  the 
memorandum  of  association  that  the 
shares  were  all  paid-up  shares,  that,  in 
my  opinion,  in  accordance  with  the 
view  expressed  by  the  Master  of  the 
Bolls  in  De  Beville*s  Case,  would  have 
rendered  the  registration  absolutely 
void,  and  they  would  still  have  been 
liable  for  the  full  amount  of  the  shares. 

2F 


The  memorandum,  however,  having 
been  subscribed  in  the  general  form,  I 
am  clearly  of  opinion  that  they  must  all 
be  put  upon  the  list  as  contributories 
for  the  whole  amount  of  their  shares. 
LeifeJiUd^s  Case  (Law  Bep.  1  £q.  231) 
was  an  early  esse,  the  point  was  not 
raised  in  it^  and,  indeed,  could  not  have 
been  raised,  for  Leifchild  was  not  a 
subscriber  of  the  memorandum. 

Upon  the  general  question  I  have 
only  this  renuirk  to  make :  if  I  were 
to  accede  to  the  arguments  of  the 
Bespondents  in  this  case,  the  result 
would  be,  that  persons  who  had  been 
carrying  on  a  colliery  unsuccessfully 
might  then,  by  registering  it  with 
paid-up  shares,  carry  on  that  colliery 
from  that  day  forward,  employing 
working  men,  and  when  the  workmen 
ask  for  their  wages,  turn  r^und  and 
say,  "  We  are  a  limited  company,  we 
registered  in  respect  of  fully  paid-up 
shares ;  that  is  notice  to  you,  and  you 
must  look  to  the  colliery,  and  the 
colliery  only ;"  and  these  poor  men 
might  go  to  the  colliery  to  get  it,  and 
how  are  they  to  get  it  for  their  weekly 
wages  ?  Such  principles  will  meet  with 
no  sanction  from  me ;  and  I  decide  that 
the  respondents  must  be  put  on  the  list 
of  contributories. 

(1)  Law  Bep.  6  Ch.  270. 

(2)  Law  Bep.  1  Bq.  231. 
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L.  J.  6.      the  point  was  not  raised.    If  the  register  is  not  made  tip  according 
1870       to  the  requirements  of  section  25,  creditors  are  entitled  to  treat  the 
In  re       shares  as  not  paid  np.    Bwrge^B  Case  (1).    Now  here  no  register 
a>LLTOYCo.^  conld  be  correct,  but  a  mere  copy  of  the  memorandum. 

Mr.  CoUrelly  for  Parker,  and  AshtoeU  the  mortgagee,  supported 
the  decision  of  the  Yice-Chancellor,  and  referred  to  Felling  and 
Bimington's  Case  (2) ;  SewelTs  Case  (3) ;  Droiiwich  Patent  8aU 
Company  v.  Curzon  (4), 

Mr.  Cotton,  in  reply. 

Sir  G.  M.  Giffard,  L  J. : — 

There  appears  to  be  some  confusion  in  the  views  entertained 
of  cases  of  this  nature,  and  it  will  be  well  in  the  first  place  to 
consider  what  are  the  rules  applicable  to  the  subject.  The  only 
sections  of  the  Companies  Act  that  need  be  referred  to  are  the 
7th,  11th,  12th,  23rd,  and  25th.  The  7th  provides  for  the  limita- 
tion  of  liability,  the  11th  provides  for  the  memorandum  of  associa- 
tion, and  the  23rd  provides  that  those  who  subscribe  the  memo- 
randum are  to  be  deemed  to  have  become  members  of  the  company. 
Taking  these  sections  together,  a  person  who  subscribes  the  memo- 
randum of  association  is  to  be  held  to  have  agreed  to  be  a  share- 
holder for  the  number  of  shares  in  respect  of  which  he  subscribes 
it — ^to  take  them,  and  to  pay  a  proper  consideration  for  them. 
The  12th  section  provides  that  the  memorandum  of  association  can 
only  be  altered  in  certain  particulars  and  in  a  particular  way ;  if, 
therefore,  the  memorandum  and  the  articles  are  inconsistent  the 
articles  must  give  way ;  but  there  is  not  any  inconsistency  between  a 
memorandum  which  is  general  in  its  terms,  and  articles  which  state 
that  the  payment  for  the  shares  is  to  be  made  in  a  particular  way 
according  to  the  terms  of  a  contract  referred  to  in  the  articles ; 
nor  do  I  see  that  payment  in  kind  according  to  a  subsequent 
contract  with  the  company  is  inconsistent  with  such  a  memorandum. 
If  there  be  a  contract  of  such  a  nature  that  on  bill  filed  by  the 
company  it  could  not  be  set  aside,  a  payment  for  shares  in  kind 
according  to  that  contract  is  legal.    The  25th  section  imposes  on 

(1)  Uw  Rep.  5  Eq.  420.  (3)  Law  Rep.  8  Ch.  181. 

(2)  Ibid.  2  Ch.  714.  (4)  Ibid.  3  Ex.  35. 
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the  company  the  duty  of  keeping  a  register  of  its  members,  shew-     L.  J.  G. 
ing  to  what  extent  the  shares  are  paid-up.  1870 

Several  of  the  cases  on  the  subject  were  reviewed  by  me  in  }^ 
Drummond*8  Case  (1),  and  may  be  rapidly  run  over.  La  Evans*  colltot  Oo^ 
Case  (2)  the  decision  simply  was,  that  a  man  by  signing  a  memo-  — 
randum  of  association  contracts  to  become  a  shareholder^  and  if  he 
takes  no  shares  he  will  be  held  liable  in  respect  of  that  contract  if 
there  are  shares  in  existence  which  can  be  attributable  to  him. 
There  can  be  no  mistake  about  what  was  decided  in  Migottts 
Case  (3),  which  is  a  case  quite  distinct  from  ^Evans's  Case.  It  was 
decided  that  Migattiy  by  signing  a  memorandum  of  association 
contracted  with  the  company  to  take  five  shares,  and  that  taking 
five  paid-up  shares  which  belonged  to  Carter,  not  to  the  company, 
was  taking  shares  from  Carter,  and  not  from  the  company,  and 
that  therefore  he  had  never  fulfilled  the  contract  with  the  company 
which  he  had  entered  into  by  signing  the  memorandum  of  associa- 
tion. In  Baron  de  BeviHe's  Case  (4)  the  Master  of  the  Bolls  said : 
^  A  person  cannot  sign  the  memorandum  of  association  for  shares 
generally,  and  afterwards  say  that  some  or  all  of  them  are  paid-up 
shares,  unless  money  or  money's  worth  was  actually  paid  by  him  or 
on  his  behalf  for  those  particular  shares ;  and  also,  if  he  sign  the 
memorandum  of  association  in  respect  of  shares  there  stated  to 
be  paid-up  shares,  while  they  are  not  really  paid-up,  he  will  in 
my  opinion  be  liable  to  pay  the  amount  due  on  the  shares." 
That  is,  if  a  man  contracts  to  take  shares  he  must  pay,  either  in 
money  or  money's  worth,  and  payment  in  either  will  be  a  satis- 
faction.  Then  in  PdTs  Case  (5),  the  Master  of  the  BoUs  allowed 
the  agreement  between  Pell  and  the  company  that  he  should  hand 
over  property  to  the  company,  and  that  his  shares  should  be 
taken  as  fully  paid-up  shares,  to  stand  so  far  as  the  value  of  the 
property  went,  but  directed  an  inquiry  as  to  its  value.  This  was 
varied  on  appeal,  and  the  agreement  not  being  impeached,  it  was 
held  that  the  shares  must  be  taken  as  fully  paid-up  by  the  hand- 
iDg  over  the  property.  In  Forbes  and  Judds  Case  (6)  the  Master 
of  the  Bolls  thought  that  Migottis  Case  and  Drwmmond^s  Case 

(1)  Law  Bep.  4  Ch.  772.  (4)  Law  Rep.  7  Eq.  11,  14. 

(2)  Ibid.  2  Ch.  427.  (5)  Ibid.  8  Eq.  222. 

(3)  Ibid.  4  Eq.  238.  («)  Ibid.  5  Ch.  270. 
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L.  J.  G.      were  in  conflict,  bnt  the  distinction  betwe^i  them  appears  to  me 
1870        to  be  broad  and  jilain.     He  farther  suggested  that  if  the  arrange- 
In  f^       ment  by  which  the  company  incurred  the  obligation  to  purchase 
^^^JJj^^Q^  certain  property  from  the  shareholders  was  antecedent   to  the 
— ^        formation  of  the  company,  tiie  transaction  was  forbidden  by  the 
Act|  and  the  obligations  of  the  shareholdera  could  not  be  satisfied 
by  ii     When  that  case  came  before  the  Court  of  Appeal  the 
Lord  Chancellor  was  clearly  of  opinion  that  if  the  obligation  on 
the  part  of  the  company  was  a  valid  and  subsisting  obligation  when 
the  shares  were  to  be'  paid  for,  the  time  when  it  was  contracted 
was  of  no  importance.    That  case  may  be  taken  as  settling  the  law 
on  the  subject,  and  we  only  have  to  apply  the  law  to  the  facts. 

Here  was  a  colliery  in  which  at  first  Parker  alone  was  interested. 
He  sold  a  moiety  to  certain  gentlemen  for  £10,000,  which  was 
paid.  The  colliery  was  then  subject  to  two  mortgages  for  £3000 
*  and  £1000.  The  owners  went  on  working  the  colliery,  not  very 
successfully,  and  then  determined  to  form  a  limited  company,  in 
order  to  avoid  incurring  further  personal  liability.  It  was  the 
policy  of  the  Companies  Act  to  enable  this  to  be  done,  and  with 
the  soundness  of  that  policy  we  have  nothing  to  do.  The 
memorandum  of  association  was  signed  by  Parker  for  200  shares, 
and  by  all  the  other  part  owners  for  shares,  the  nominal  amounts 
of  which  were  equal  to  the  sums  they  had  respectively  paid  to 
Parker  iot  their  interests  in  the  colliery.  The  memorandum  states 
the  object  of  the  company  to  be  the  working  this  colliery  aud 
any  other  collieries  in  the  same  county,  or  conveniently  adjacent, 
and  the  doing  all  such  other  acts  as  may  be  incidental  or  conducive 
to  the  attainment  of  any  of  the  above  objects.  It  was  urged  that 
purchasing  the  colliery  was  not  one  of  the  objects ;  but  the  com* 
pany  could  not  work  the  colliery  without  first  acquiring  some 
interest  in  it>  and  I  think,  therefore,  that  the  purchase  of  it  was 
an  act  ''conducive"  to  the  attainment  of  the  primary  object. 
Then,  when  we  come  to  the  articles,  the  distinction  between 
A.  and  B.  shares  in  the  second  clause  occasions  no  difficulty,  though 
nothing  is  said  about  them  ui  the  memorandum ;  it  is  merely  pro- 
vided that  one  elass  is  to  be  postponed  to  the  other  in  the  division 
of  profits.  Then  any  person  intending  to  deal  with  the  company,  and 
looking  at  the  articles,  would  see,  from  the  19th  article,  that  all 
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the  400  shares  subscribed  for  were  fully  paid-up  shares,  and  would     L.  J.  G, 
&id  from  the  register  that  the  additional  100  shares  were  never       1870 
issued ;  and  he  also  would  find  from  the  articles  that  the  allottees       jn  re 
•of  the  400  shares  must  hand  over  the  colliery  to  the  company  n^^^J^ 

4is  the  consideration  for  their  shares.     According  to  the  decided       

^cases,  this,  in  the  absence  of  fraud,  was  an  effectual  paying  up 
of  the  shares  in  full.  The  test  to  be  applied  is  this :  could  the 
•company  by  any  proceeding  have  set  aside  the  transaction  by 
which  it  was  arranged  that  the  owners  of  the  colliery  were  to 
have  paid-up  shares  as  the  price  of  their  interests  in  the  colliery  ? 
^nd  I  say,  on  the  evidence,  that  the  company  clearly  could  not. 
It  was  urged  that  the  parties  only  agreed  with  themselves,  and 
that  therefore  there  was  no  contract  But  every  company  is  started 
by  parties  agreeing  among  themselves,  and  it  is  idle  to  say  that  they 
have  nobody  to  agree  with.  There  is  nothing  in  the  evidence  to  shew 
that  any  person  has  been  deceived.  It  appears  probable  that  if  the 
additional  £3000  which  was  raised  by  the  last  mortgage  had  been 
applied  in  working  the  colliery  the  concern  would  have  prospered. 
The  case  is  precisely  the  same  as  PeU^s  Case  (1),  and  it  must  be  held 
-that  the  persons  who  subscribed  the  memorandum  of  association  have 
paid  all  that  they  were  bound  to  pay.  Creditors  have  no  ground 
for  complaint,  for  persons  who  are  about  to  enter  into  transactions 
of  magnitude  with  an  individual  make  inquiry  into  the  state  of 
his  circumstances ;  and  so,  if  they  enter  into  them  with  a  limited 
•company,  it  is  their  own  &ult  if  they  do  not  inquire  into  the 
nature  of  the  memorandum  and  articles,  and  look  to  the  register  of 
shareholders.  In  this  case  there  was  no  concealment,  and  it  would, 
in  my  judgment,  be  a  total  misapplication  of  the  Act,  to  say  that 
a  transaction  like  the  present  is  not  authorised  by  it.  If  strangers, 
no  misrepresentation  being  made,  choose  to  deal  with  a  company 
^without  inquiry,  they  have  no  right  to  complain  when  it  turns  out 
that  the  shareholders  are  under  no  personal  liability.  Persons, 
however,  who  enter  into  a  transaction  of  this  nature  must  expect 
to  have  it  strictly  examined,  and,  under  all  the  circumstances,  the 
Appellants  must  bear  their  own  costs,  both  below  and  here. 

Solicitors :   Mr.  Beoke ;  Mr.  W.  M.  WHkinsan ;  Messrs.  Valpy^ 
•4&  CJuijplin  ;  Mr.  D,  A.  Bivclta ;  Messrs.  Nokes,  Carlisle  dt  Francis. 

(1)  Law  Bep.  6  Ch.  11. 
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^  ^'  ^'  In  re  EUROPEAN  BANK. 

1870 

—  Ex  parte  ORIENTAL  COMMERCIAL  BANK. 

Jan,  29 ;  ^ 

Ftb.  8, 18.  Notict-^  Overdue  BiU  of  Exchange^Fmud--Equitie8  attaching  to  Bill  of 

Exchange, 

P.y  the  manager  of  the  0.  bank,  abstracted  moneys  of  the  bank,  and* 
bought  with  them,  on  the  21st  of  March,  1867,  oertaui  overdue  bills  of  ex* 
change.  On  the  4th  of  April,  1867,  the  E,  company,  promoted  by  P.,. 
was  registered,  of  which,  till  Jnly  in  that  year,  P.  was  the  sole  director.. 
On  the  6th  of  April,  1867,  P.  sold  these  bills  to  the  E.  company,  and  paid 
himself  for  them  out  of  their  funds.  The  E,  company  were  still  the  holders. 
The  bills  having  been  proved  against  the  company  on  which  they  were- 
drawn: — 

Eeldf  that  the  E,  company  were  not  affected  with  notice  of  the  title  of  the 
0.  bank  through  the  knowledge  of  P.,  as  P.  could  not  be  taken  to  have  dis- 
closed to  the  E,  company  his  own  fraud : 

But  heldf  that  the  claim  of  the  0.  bank  to  the  bills,  as  having  been  pur- 
chased with  their  money,  was  an  equity  attaching  to  the  bills ;  that  the  E^ 
company,  having  purchased  them  when  overdue,  took  subject  to  this  equity ; 
and  that  the  0.  bank  were  entitled  to  the  benefit  of  the  proof. 

XHIS  was  an  appeal  from  an  order  of  the  Yicc-ChanceUor  Malins- 
dismissing  a  summons  taken  out  by  the  Oriental  Commercial  Bank 
with  reference  to  certain  bills  drawn  on  and  accepted  by  the  Euro- 
pean Bank,  which  was  now  in  course  of  winding  up^  but  able  to 
pay  its  debts  in  fulL  The  Eastern  Commercial  Bank  were  the 
holders  of  the  bills,  but  the  Oriental  Comm>ercial  Bank  claimed  the 
proceeds  on  the  ground  that  the  bills  were  bought  with  their 
moneys  by  one  Demetrio  Pappa;  that  the  Eastern  Commercial 
Bank  had  notice  of  this  through  Demetrio  Pappa  ;  and  that> 
whether  they  had  notice  or  not,  they  could  stand  in  do  better  posi- 
tion than  Demetrio  Pappa  woidd  have  stood  if  he  had  not  parted 
with  the  bills,  because  they  were  overdue  when  he  transferred 
them. 

The  bills  in  question  were  bought  by  Demetrio  Pappa  on  the 
21st  of  March,  1867,  for  158. 4d.  in  the  pound.  They  were  at  that 
time  overdue.  Demetrio  Pappa  had  an  account  with  the  National 
Bank  of  Scotland  in  the  name  of  Qeorge  John  Pappa,  a  relation  of 
his,  which  account,  in  his  afiSdavits,  he  alleged  to  be  his  own.    On< 
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the  19tli  of  March,  1867,  a  sum  of  £2594  68.  Id.  was  paid  into     L.  J.  G. 
this  account,  and  on  the  21st  of  March  a  sum  of  £2300  was  drawn       1870 
out  and  applied  in  the  purchase  of  the  bills  in  question,  along  with        j„  „ 
bills  of  the  Oriental  Commercial  Bank  for  £2000.  ^"ba^ 

In  1866,  after  a  Petition,  upon  which  an  order  for  winding  up  the     Expcaie 
Oriental  ComTnereial  Bank  was  afterwards  made,  had  been  pre-  oo^J^^^x. 
sented,  D.  Pappa^  who  was  the  manager  of  the  bank,  sent  out      ^j^ 
O,  J.  Pappa  to  PairaSf  as  he  alleged,  on  his  private  business,  but, 
as  he  admitted,  with  instructions  also  to  receive  the  debts  due  to 
the  bank  and  to  settle  its  debts.    He  denied  that  the  bills  of  the 
European  Bank  were  purchased  with  moneys  of  the  Oriental  Conh 
mereial  Bank  collected  abroad  by  O.  J.  Pappa,  and  the  Vice-Chan- 
cellor,  upon  the  evidence  before  him,  considered  that,  although 
there  was  great  reason  to  suspect  that  D.  Pappa  had  made  the 
purchase  with  assets  of  the  Oriental  Cotnmereial  Bank,  it  was  not 
proved  with  sufiScient  distinctness  that  he  had  done  so,  and  that 
the  case  of  the  applicants  therefore  failed. 

On  the  appeal  motion  the  Oriental  Commercial  Bank  adduced 
fresh  evidence  which  proved  most  indisputably  that  the  £2594  6^.  Id. 
paid  into  the  account  of  G^.  J.  Pappa  on  the  20th  of  March,  1867, 
was  made  up  of  two  sums  of  £2094  6a  Id.  and  £500,  and  that  the 
larger  of  these  two  sums  arose  from  assets  of  the  Oriental  Commer- 
eial  Bank  which  O.  J.  Pappa  bad  coUected  abroad,  and  had  handed 
over  to  B.  Pappa  on  his  return. 

The  Eastern  Commercial  Bank  was  a  limited  company,  of  which 
Demetrio  Pappa  was  the  promoter.  It  was  registered  on  the  4th 
of  April,  1867,  under  a  memorandum  of  association  dated  the  2nd 
of  April,  and  articles  dated  the  4th  of  April,  in  that  year.  Pappa 
was  the  managing  director,  and  until  July,  1867,  he  was  the  only 
director.  He  sold  the  bills  in  question  to  the  Eastern  Commercial 
Bank  on  the  6th  of  April,  1867,  at  16&  in  the  pound,  and  paid 
himself  for  them  by  a  cheque  which  he,  as  managing  director,  drew 
on  the  funds  of  that  company. 

Mr.  Jackson^  and  Mr.  W*  W.  Eardake,  for  the  Oriental  Com- 
mercial Bank,  in  support  of  the  appeal  motion : — 

The  money  with  which  these  bills  were  purchased  is  proved  to 
have  been  our  money,  and  D.  Pappa  could  not  hold  them  as 
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L.  j.a.      against  us.    The  Eastern  Oammercial  Bank  can  be  in  no  better 

1870        position  than  he^  for  he  was  the  sole  managing  director ;  he^  in 

]^        &ct,  was  the  bank;  -he  had  the  sole  management  of  it,  and  the 

Em>nBAN    bj^nt  must  be  held  to  have  notice  of  all  he  knew.    If  notice  to  a 

Ex  parte     p^^son  in  his  position  is  not  notice  to  the  company  which  he 

Ooi^B^L  ™*^*g^>  ^'^y  amount  of  fraud  may  be  perpetrated.    The  doctrine 

Bank.      of  Oclyer  v.  Finch  (1),  Kennedy  v.  Ctreen  (2),  and  Beunti  v.  Loose* 

more  (3),  cannot  apply  against  us^  as  we  do  not  claim  under  Pappa, 

but  by  a  title  paramount.    In  re  Oarew^s  EdcdeAct  (4)  is  for  us  on 

die  point  of  notice,  and  In  re  Peruvian  BaUtoays  Company  (5)  does 

not  conflict  with  it.    We  have  a  title  even  at  law :  Lee  v.  Zagwry  (6). 

But  if  the  Court  is  against  us  as  to  notice,  still  the  circumstance 

that  the  bills  were  overdue  when  bought  is  equivalent  to  notice : 

IkdaUe  V.  La  Nauze  (7) ;  Holmes  v.  Kidd  (8) ;  Cdttenridge  v.  Farqu- 

hitrson{9);  Ex  parte  Swan  (10). 

Mr.  Pearson,  Q.C.,  and  Mr.  Loeoek  WM,  for  the  Eastern  Com* 
mereiai  Bank,  were  desired  by  the  Court  to  confine  themselves 
to  the  question  as  to  the  bills  being  overdue  when  they  were 
purchased : — 

No  doubt  the  indorsee  of  an  overdue  bill  takes  it  subject  to  its 
equities,  but  they  must  be  equities, attaching  to  the  bill,  equities 
between  the  holder  and  the  drawer  or  acceptor.  No  other  equity  is 
recognised.  This  is  the  result  of  the  cases  which  are  collected  in 
Mi  parte  Swan;  and  Charles  y.  Marsden  (11)  contains  strong  dicta 
shewing  that  the  equity  goes  no  further. 

The  Lord  Justice  Giffabd  : — Why  is  not  an  equity  between 
the  indorser  and  a  third  party  to  be  enforced  ? 

The  law,  we  submit,  is,  that  it  is  not  to  be  enforced,  nor  is  it 
expedient  that  it  should. 

Mr.  W.  W.  Karalake,  in  reply. 

(1)  5  H.  L.  C.  905.  (6)  8  Taunt  114. 

(2)  8  My.  &  K.  699.  (7)  I  Y.  &  0.  Ex.  394. 

(3)  9  Hare,  449.  (8)  3  H.  &  N.  891. 

(4)  31  Beav.  39.  (9)  1  Stark.  259. 

(5)  Iaw  Rep.  2  Ch.  617.  (10)  Law  Rep.  6  Eq.  344. 

(11)  1  Taunt.  224. 
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Feb.  18.    Sir  Q-.  M.  Giffard,  L. J.,  after  stating  the  facts  and.    L.  J.  G. 
reviewing  the  evidence,  continued : —  1870 

I  have  read  the  evidence  at  some  length  in  consequence  of  the    ^^^^ 
nature  of  the  charge,  and  I  do  not  hesitate  to  say  that  it  is  proved      Bakk. 
to  demonstration  that  the  £2094  6«.  Id.  was  the  amount  arising    q^J^^ 
from  the  discount  of  bills  belonging  to  the  Oriental  Cawmercial  Coioieroial 

Bank,  and  that  this,  with  a  sum  of  £500,  forms  the  sum  which        

appears  in  the  trust  account  under  date  of  the  19th  of  March  as  a 
sum  of  £2594  60.  Id.,  and  that  the  sum  of  £2300  under  date  the 
21st  of  March,  on  the  other  side  of  the  account,  was  drawn  out  and 
applied  in  the  purchase  of  the  bills  from  Melas,  Brothers,  of  which 
the  bills  in  question,  amounting  in  all  to  £1000,  formed  part,  the 
rest  being  bills  for  £2000  on  the  Oriental  Commercial  Bank.  To 
speak  plainly,  and  in  such  a  case  there  ought  to  be  plain  speaking, 
Demelrio  Pappa  has  sworn  that  which  is  not  true,  and  has  applied 
to  his  own  purposes  the  moneys  arising  from  the  discount  of  bills, 
which  bills,  he  knew,  belonged  to  the  Oriental  Commercial  Bank, 
A  grosser  fraud  there  cannot  be.  Now  at  all  events  the  facts  have 
been  proved,  and  it  remains  to  be  seen  what  the  law  is  as  applicable 
to  these  facts.  The  bills  and  moneys  belonging  to  the  Oriental 
Commercial  Bank  were  not  received  either  by  George  John  Pappa 
or  Demelrio  until  after  the  presentation  of  the  Petition  for  winding 
up  that  bank ;  therefore  no  question  of  account  as  between  the 
bank  and  Dem^trio  Pappa  arises.  The  £237  paid  over  by  John 
Qeorge  Pappa  to  the  liquidator  has  nothing  to  do  with  this  matter ; 
it  is  in  no  way  concluded  by  any  receipt  given  by  or  settlement  of 
accounts  with  the  official  liquidator :  and  if  the  bills  in  question 
were  now  in  the  hands  of  Demetrio  Pappa,  beyond  all  question  the 
Oriental  Commercial  Bank  could  follow  their  moneys  into  them, 
and  assert  a  right  to  a  proportional  part  of  the  proceeds.  Is  then 
the  IkLstem  Comm^ercial  Bank  in  any  better  position  than  Demetrio 
Pappa  would  have  been  ?  In  my  opinion  they  were  not  affected 
with  notice  through  Demetrio  Pappa.  He  purchased  the  bills 
before  the  Eastern  Commercial  Bank  was  formed.  He  stood  in  the 
relation  of  vendor  to  that  bank,  and  though  he  was  managing 
director  and  something  more,  and  paid  himself  by  cheque,  he  is 
not  in  the  position  of  a  partner  in  an  ordinary  firm,  but  of  agent 
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L.  J.G.     actJDg  for  the  bank  as  principaL    He  cannot  be  taken  to  have  dis- 
1870       closed  his  own  fraud :  Kennedy  v.  Green  (1)  therefore  applies. 
7,1  ^  But  the  want  of  notice  is  not  conclusive  on  the  case.    The  bills 

^  aS^    were  overdue  when  the  Hastem  Commercial  Bank  took  them,  there 

Exparie     Were  equities  affecting  the  bills,  and  the  Eastern  Commercial  Bank 

cSmS^al  ^^  ^^  better  title,  either  legal  or  equitable,  than  Demdrio  Fappa 

^^-       had.     The  law  on  this  subject  cannot  be  better  stated  than  is 

done  by  yice-Chancellor  Malin^  in  his  judgment  in  Ex  parte 

Swan  (2). 

In  this  case  there  is  an  equity  attaching  directly  to  the  bills. 
The  result  therefore  is  that  the  Oriental  Commercial  Bank  can 
follow  their  moneys  into  the  bills  in  the"  possession  of  the  Eastern 
Commercial  Bank,  precisely  in  the  same  way  as  though  Demetrio 
Pappa  had  not  parted  with  them.  I  have  not  calculated  the  exact 
amount  which  was  applied  in  payment  of  these  bills,  but  as  the 
amount  applied  in  payment  of  them  and  the  other  bills  was 
£2300,  and  the  £2300  was  drawn  against  a  sum  of  £2594  6a.  Id.y 
which  was  made  up  of  a  sum  of  £2094  6«.  Id.  belonging  to  the 
Oriental  Commercial  Bank  and  of  £500  belonging  to  Demetrio 
Pappa,  and  it  must  be  taken  according  to  the  case  of  PenneU  v. 
BeffeU  (3),  that  these  two  sums  contributed  rateably,  it  will  follow 
that  the  Oriental  Commercial  Bank  is  entitled  to  so  much  of  the 
proceeds  of  the  bills  as  is  represented  by  their  proportion  of  the 
purchase-money,  and  the  Eastern  Commercial  Bank  to  so  much  as 
is  represented  by^  the  £500 ;  the  proportion  will  be  somewhere 
about  four-fifths  and  a  fraction,  and  a  fraction  less  than  one-fifth. 
There  will  be  a  declaration  to  this  effect  and  payment  accordingly. 
The  amounts  can  be*  calculated.  As  regards  costs,  the  European 
Bank  are  in  the  position  of  Plaintiffs  in  an  interpleader  suit^  and 
must  have  them  both  here  and  below  out  of  the  fund.  The  other 
parties  must  bear  their  own  costs.  The  Oriental  Commercial  Bank 
have  failed  in  part,  that  is  as  regards  the  £500,  and  tliey  completed 
their  case  by  evidence  which  was  not  before  the  Vice-Chancellor. 
The  practice  of  the  Court  admits  of  the  introduction  of  new 
evidence  on  an  appeal  motion ;  but  where  there  is  an  incomplete 
case  in  the  Court  below,  and  a  complete  one  only  on  the  appeal,  I 

(1)  3  My.  &  K.  699.  (2)  Law  Rep.  6  Eq.  359,  360. 

(3)  4  D.  M.  &  G.  372. 
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shall  as  a  general  rule  adopt  the  course  of  refusing  to  give  any  L.  J.  G. 

costs.  1870 

The  order  of  the  Vice-Chancellor  will  be  discharged  and  the  j^ 

order  I  have  suggested  substituted  for  it.   If  the  additional  evidence  E^opeak 

had  been  before  him  I  gather  from  his  judgment  that  his  order  Ezparu 
would  have  been  the  same  as  that  which  I  now  make. 


Solicitors :  Messrs.  Upton  dt  Co. ;  Messrs.  Taylor  <St  Jaqud. 


Obiektal 

gommsbcial 

Bank. 


In  re  GENERAL  COMPANY  FOR  THE  PROMOTION  OF     L.  j.  a 

LAND  CREDIT.  •  isTo 


Company  for  Foreign  Business  registered  in  England — Winding-up  Order —        ^^*  ^'*^»  26. 

Shares  transferable  by  delivery,  """" 

If  it  appears  from  the  memorandum  and  articles  of  association  of  a  com- 
pany that  some  kind  of  management  and  business  in  England  is  contem- 
plated, the  company  comes  within  the  provisions  of  the  Companies  Act, 
1862,  and  may  be  properly  r^tered  under  that  Act,  although  all  the 
subscribers  to  the  memorandum  and  all  the  directors  are  foreigners  residing 
abroad. 

But  if,  after  it  has  been  registered,  such  a  company  does  not  carry  on 
business  in  this  country,  proceedings  may  be  taken  to  have  it  wound  up ;  and 
the  Court  has  jurisdiction  to  make  a  winding-up  order,  although  all  its  share- 
holders are  foreigners  and  it  has  never  transacted  any  business  in  England. 

The  articles  of  association  of  a  limited  company,  registered  under  the  Com- 
panies Act  of  1862,  conferred  a  power  on  the  directors  to  issue  certificates  of 
shares  transferable  by  delivery.  Qumre,  whether  this  provision  was  legal. 
But  heldf  that  if  it  was  not  legal  it  would  not  render  the  company  illegal  nor 
preclude  it  from  being  wound  up  under  the  order  of  the  Court 

The  decision  of  Matins,  V.C,  reversed. 

In  this  case  there  were  two  appeals  from  ordere  of  Vice-Chan- 
eellor  MaHns,  dismissing  two  petitions  for  the  winding-up  of  the 
Oeneral  Company  for  the  Promotion  of  Land  Credit ,  Limited. 

The  company  was  registered  under  the  Companies  Act,  1862,  on 
the  24th  of  June^  1865,  with  a  registered  office  in  Westminster,  and 
a  nominal  capital  of  £5,000,000,  in  500,000  shares  of  £10  each. 

The  objects  of  the  company,  as  stated  in  the  memorandum  of 
association^  were  as  follows : — 

A.  To  procure  the  capital  for  any  company  in  any  country,  but 
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L.  J.  G.     particularly  in  the  States  of  the  Oerman  Confederation,  formed  for 

1870       the  purpose  of  carrying  into  effect  any  object  based  on  land,  such 

In  re       ^  companies  formed  for  the  purposes  of  agriculture,  land  credit, 

^1^^    mortgages,  and  guarantees  for  real  estate^  and  to  issue  the  capital 

FOB  THE     of  such  companies,  and  to  subscribe  foiv  purchase,  and  dispose  of 

Laud  Gbbdit.  the  shares,  bonds,  and  securities  of  these  companies,  or  any  other 

*"^       securities  on  real  estate,  mortgage  securities,  bonds  secured  on 

real  estate,  or  leUre»  de  gagsj  to  make  loans  on  such  shares,  bonds, 

and  securities,  and  to  sell,  buy,  exchange,  and  otherwise  deal  with 

and  utilize  the  same. 

B.  To  receive  moneys  on  deposit,  account  current,  or  otherwise, 
with  or  without  allowance  of  interest^  and  to  receiye  on  deposit 
title  deeds  and  other  securitiea 

C.  To  enter  into  treaty,  act  or  unite  with,  assist,  amalgamate, 
buy  up,  or  absorb  any  other  company,  either  English  or  foreign, 
haying  for  its  object  land  or  real  estata 

D.  To  act  as  managers  or  direct  the  management  of  state  do- 
mains, of  the  property  and  estates  of  communes,  corporations, 
foundations,  or  private  persons^  either  in  the  capacity  of  stewards 
or  receivers,  or  in  that  of  lessees  or  tenants,  with  power  of  ad- 
vancing at  a  discount  all  or  any  of  the  ae<;ruing  rents,  royalties,  or 
incomings,  to  advance  money  on  or  purchase  any  such  estates  or 
properties,  and  to  make  resales  thereof  in  every  country  where 
such  resale  is  legally  permitted. 

E.  To  transact  on  commission  the  general  business  of  a  land 
agent,  or  the  business  of  an  establishment  for  the  purchase,  sale, 
and  guarantee  for  third  parties  of  every  sort  of  freehold  property  or 
freehold  rights  or  interests. 

F.  To  do  all  other  things  whatsoever  which  the  company  shall 
think  directly  or  indirectly  incidental  or  conducive  to  any  of  the 
aforesaid  objects,  or  likely  to  be  advantageous  to  the  company  ia 
connection  therewith. 

The  memorandum  of  association  was  subscribed  by  seven 
foreigners,  all  described  as  residing  at  BrusseU. 

The  articles  of  association  provided,  among  other  things,  that  the 
expression  ^^  nominative  shares "  should  mean  shares  upon  which 
scrip  certificates,  as  provided  by  clause  14,  should  not  have  been 
delivered  (Art.  1).    That  any  person  having  signed  the  memoian- 
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dum  of  association  or  an  application  for  shares  in  such  form  as  the     !<•  J-  O. 
directors  might  determine,  should  be  deemed  to  baye  accepted  the       1^0 
shares  allotted  to  him  (Art.  6).    That  the  directors  might  issue  to       inn 
«very  holder  of  any  share  on  which  one^half  of  the  nominal  amount     oo^inr 
had  been  paid  up,  a  scrip  certificate  to  bearer  in  respect  of  such     ^^  ™> 
shares,  certifying  that  the  holder  of  such  certificate  was  the  owner  LANDGuDrr. 
of  the  shares  and  that  60  per  cent  of  the  amount  of  such  share  had        ^^ 
been  paid  (Art  14).    That  the  company  might  commence  to  carry 
on  business  when  shares  to  the  amount  of  £2>0()0,000  had  been 
subscribed  and  the  deposits  paid  (Art  16).     That  every  share 
in  respect  of  which  a  scrip  certificate  in  conformity  with  Article  14 
had  been  issued  might  be  transferred  by  mere  deliyery  of  such 
certificate  (Art  21).    That  no  person  diould  be  registered  as  a 
transferee  of  a  share  of  which  no  scrip  certificate  had  been  issued 
thereon  called  *^  nominative  shares/*  without  the  sanction  of  the 
board  of  directors  (Art  23).     That  every  instrument  of  trandfer 
of  a  nominative  share  should  be  presented  to  the  company  accom- 
panied by  the  certificate  of  the  share  to  be  transferred,  and  such 
evidence  as  they  might  require  to  prove  the  title  of  the  transferee ; 
and  that  upon  such  certificate  and  evidence  being  produced  the 
company  should  register  the  transferee  as  a  member  (Art.  24). 
That  the  first  general  meeting  should  be  held  at  a  time  and  place, 
on  the  continent  of  Europe  or  at  London,  to  be  appointed  by  the 
directors,  that  all  other  ordinary  general  meetings  should  be  held 
once  a  year  at  eadk  time  and  place  as  might  be  appointed  by 
the  directors  (Art  39).   That  extraordinary  general  meetings 
should  be  held  at  the  registered  ofBce  upon  the  requisition  of 
shareholders  holding  shares  to  the  amount  of  £500, 000,  to  be  left 
at  the  registered  office  (Arts.  41,  42).    That  notices  of  meetings 
and  of  dividends,  and  all  other  notices  required  to  be  given  by  the 
company  to  its  shareholders,  should  be  given  by  advertisements  in 
the  London  Qazeite  and  in  one  of  the  newspapers  of  Paris, 
Brussels,  Vienna,  Munich,  and  Amsterdam,  to  be  selected  by  the 
directors  (Art.  43).     That  local  meetings  might  be  held  at  Ports, 
Brussels,  Amsterdam,  or  any  other  city  or  town  which  the  company 
or  the  directors  might  deem  convenient  (Art  52).    That  the 
affairs  of  the  company  should  be  managed  by  a  director  delegate, 
assisted  by  a  committee  of  management  (Art  67).    That  for  the 
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L.  J.G.  first  seven  years  H.  Langrand  Dutnonceau,  of  Brusteh,  should  be 

1870  the  director  delegate  (Art.  72).       That  seyen  persons  therein 

In  re  named  (all  of  whom  were  foreigners,  and  one  only  redded  in 

oSwii  England)^  should  be  the  first  directors  (Art  76).    That  notices  of  - 

FOB  THE  dividends  should  be  inserted  in  the  London  Oazette  (Art.  128). 

Pbomotiok  of  ^  ^ 

Land  Cbedit.  That  the  books  of  account  should  be  kept  in  such  country  and  at 
^~  such  place  as  the  directors  should  appoint,  and  duplicates  of  these 
books,  or  such  extracts  or  copies  from  them  as  the  Companies  Aety 
1862,  should  require,  should  be  kept  at  the  registered  office 
(Art.  132) ;  and  that  the  annual  balance  sheets  and  reports  should 
be  published  in  one  or  more  of  the  newspapers  most  in  circulation 
in  the  different  countries  where  the  company  should  have  trans- 
actions (Art*  135).  That  in  any  country  where  the  law  should 
permit  the  company  might  appear  and  defend  by  the  chairman  of 
the  board  or  by  a  director  specially  delegated  for  the  said  pur- 
pose (Art  149);  and  that  the  company  might  from  time  to 
time,  under  their  common  seal,  agree  to  refer  to  arbitration,  in 
accordance  with  the  Railway  Companies  Arbitration  Ad,  1859, 
any  differences  between  itself  and  any  other  company  or  person 
(Art  150). 

No  meetings  of  the  company  or  its  directors  were  ever  held 
in  England,  All  its  registered  shareholders  were  foreigners, 
living  out  of  England,  but  it  had  an  agent  at  the  registered 
office,  who  made  the  returns  of  shareholders  to  the  Registrar 
of  Joint  Stock  Companies.  By  the  return  for  1868  it  appeared 
that  there  were  only  six  registered  shareholders,  holding  in  the 
Aggi^g&te  120,260  shares,  179,740  shares  being  entered  as  ^*  shares 
to  bearer." 

One  Petition  was  presented  by  the  Intemalional  Land  Credit 
Company,  Limited,  an  English  company,  who  claimed  to  be  cre- 
ditors of  the  company  for  £457,000,  and  were  also  stated  to  be  the 
real  owners  of  100,000  shares  in  the  company,  of  which  one  of 
their  officers  residing  in  Brussels  was  the  registered  holder.  The 
International  Company  had  their  registered  office  at  the  same 
house  as  that  of  the  General  Company,  and  their  secretary  was  the 
agent  in  London  of  the  General  Company. 

The  second  Petition  was  presented  by  Messrs.  Bos  and  Dubourcq^ 
two  of  the  directors  of  the  Banque  Eypothecaire  Neerlandaise,  at 
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Amsterdam,  on  behalf  of  the  bank,  who  ^vere  creditors  of  the 
company  for  about  £10,000. 

The  property  of  the  company  wai^  stated  to  consist  of  shares  in       j„  ^^ 
various  foreign  companies,  and  an  estate  in  Hungary  mortgaged  to    CENSRAt 
the  Inlernaiionoi  Land  Credit  Company.  fob  thi 

The  Petitioners  gave  evidence  that  the  company  was  unable  to  La>t)  Cbedft. 
pay  its  debts,  and  had  ceased  to  carry  on  business  for  more  than  a       "~~~ 
year. 

The  Petitions  were  opposed  by  the  Princess  de  Beuss,  who  was 
the  holder  of  twenty  fully  paid-up  shares. 

The  yice*Chancellor  dismissed  both  Petitions,  being  of  opinion 
that  the  company  was  a  purely  foreign  company,  and  that  even  if 
it  came  within  the  provisions  of  the  Companies  Ad^  1862,  it  was  not 
such  a  company  as  the  Court  ought,  in  its  discretion,  to  order  to  be 
wound  up  in  this  country  (1).  ' 


(1)  1869.    Dec  18. 
Sib  R.  Maunb,  Y.C.  : — 

These  are  two  Petitions  for  the  pur- 
pose of  winding  up  the  General  Com' 
pony  for  the  Promotion  of  Land  Credit, 
LimUed,  Both  Petitions  are  by  cre- 
ditors for  a  very  large  amount 

If  this  is  to  be  regarded  as  a  company 
subject  to  the  provisions  of  the  Act  of 
1862 ;  if,  in  other  words,  it  had  been 
an  English  company,  the  facts  presented 
being  that  it  has  ceased  to  carry  on 
business,  and  that  it  is  unable  to  meet 
its  engagements,  the  case  would  be 
brought  strictly  within  the  Act  of 
Parliament,  and  the  order  to  wind  up 
would  be  a  matter  of  course,  and  as 
such  it^has  been  treated  by  counsel 
who  have  appeared  to  oppose  these 
Petitions.  But  these  Petitions  are  ob- 
jected to  on  the  ground  that  this  is  not 
properly  a  company  to  which  the  Com" 
paniee  Act,  1862,  is  applicable ;  and,  as 
I  understand  the  arguments,  even  if 
the  Act  of  Parliament  is  strictly  appli- 
cable, yet  inasmuch  as  the  power  of  the 
Court  to  wind  up  the  company  is  a  dis- 
cretionary power,  it  is  a  case  in  which 
the  discretion  of  the  Court  ought  to 
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be  exercised,  not  by  winding  up  this 
company,  but  by  refusing  the  order 
which  is  asked  for. 

Now  with  regard  to  its  being  a  com- 
pany subject  to  the  provisions  of  the 
Act,  I  think  there  can  be  no  doubt 
whatever  that  it  was  the  intention  of 
the  Legislature  in  passing  that  Act  to 
make  provisions  which  were  applicable 
to  companies  which  properly  and  sub- 
stantially may  be  called  English  com- 
panies. It  was  no  part  of  the  object  of 
the  l^islature  to  make  enactments  in 
this  country  for  regulating  the  mode  of 
conducting  foreign  joint  stock  com- 
panies, because  this  Act  of  Parliament 
provides  not  only  how  they  are  to  be 
wound  up,  but  in  many  respects  how 
they  are  to  be  conducted.  I  repeat,  it 
was  not  the  object  of  this  Act  of  Par- 
liament to  regulate  the  mode  in  which 
foreign  countries  should  conduct  their 
joint  stock  companies,  nor  could  it  have 
been  nor  was  it  any  object  of  this  Act 
of  Parliament  to  provide  the  mode  in 
which  such  companies  should  be  wound 
up  when  they  were  unable  to  carry  on 
their  business. 

The  company  now  before  nie  is  a 
G  1 
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^^^  Mr.  JVy,  Q.C.,  and  Mr.  C.  J,  HiU,  for  the  Petitioners  in  the 

GmmkL     fi]^  Petition^  and  Mr.  Glasse,  Q.C.9  and  Mr.  Waller,  for  the  Peti- 
jSiTthb     tioners  in  the  second  Petition : — 
L^^C^it'     ^^^  being  a  company  registered  under  the  Companies  Ad,  1862, 


company  established  for  the  purchase 
of  land  and  the  investment  of  money,  as 
I  understand,  in  land,  principally  in  the 
Oerman  Confederation;  but  although 
the  words  of  the  memorandum  of  asso- 
ciation would  have  warranted  them  in 
buying  land  in  England,  or  in  invest- 
ing money  in  land  in  England,  yet  it 
is  perfectly  clear  it  never  was  one  of 
the  objects  of  this  company  to  invest 
money  on  property  in  England,  but 
their  objects  were  intended  from  the 
very  beginning  to  be  confined  to  foreign 
investments  in  the  Oerman  Cottfedero' 
iion,  in  Austria,  Hungary,  and  coun- 
tries other  than  England,  It  is  a  re- 
markable thing,  as  bearing  out  this 
circumstance,  that  the  memorandum  of 
association  was  signed  by  seven  per- 
sons who  are  all  foreigners  and  all  resi- 
dent in  Bdgium,  and  who  are  so  de- 
scribed in  the  memorandum  of  associa- 
tion. No  doubt  the  memorandum  of 
association  provided  that  there  should  be 
a  place  of  business  in  England;  they 
have  fixed  upon  a  particular  place  in 
WtitminsUr ;  but  the  operations  of  the 
company  being  intended  originally  not 
to  be  in  this  country,  the  result  has 
been  that  no  single  operation  ever  has 
been  carried  on  in  this  country.  This 
is  to  all  intents  and  purposes  a  mere 
foreign  company,  it  has  never  had  a 
transaction  of  business  in  this  country. 
Every  director  is  a  foreigner,  and  the 
directors'  meetings  have  been  held  in 
Belgium;  there  never  has  been  a 
directors'  meeting  in  London  or  in  any 
part  of  England,  What  have  they 
done  in  England  f    Thqrhave  had  a 


person  who  goes  to  the  office,  they  have 
an  officer,  but  what  is  the  business 
transacted  there?  They  keep  a  regis- 
ter of  shareholders.  It  appears  that 
the  register  consists  of  less  than  ten 
names.  What  was  this  person  doing  at 
the  office  from  Monday  morning  until 
Saturday  night?  If  letters  came  he 
received  them,  redirected  them  to  Brus- 
sels, and  put  them  into  the  post  Can 
that  be  called  carrying  on  business  ?  I 
have  been  referred  to  the  199th  section  of 
the  Act,  which  applies  to  unregistered 
companies.  Undoubtedly  wherever 
thero  is  a  registered  office  that  is  the 
place  of  business  within  the  meaning  of 
the  Act ;  but  where  there  is  no  registered 
office,  the  principal  place  of  business  is 
to  be  what  may  be  called  the  domicile 
of  the  company.  Now  whero  is  the 
place  in  which  this  company  has  carried 
on  its  business  ?  Certainly  not  in  Eng^ 
land.  The  registered  office  in  England 
has  been  a  mero  colourable  thing, 
for  what  purpose  I  cannot  tell.  Very 
likely  it  suited  their  convenience  to 
have  a  registered  office  in  London,  and 
to  register  the  company ;  they  thought 
they  would  derive  some  advantage  from 
it|  but  I  have  no  hesitation  in  saying 
that  this  is  a  company  which  never 
ought  to  have  been  registered,  and  I 
am  satisfied  that  if  the  Registrar  of  Joint 
Stock  Companies  could  have  kno^vn, 
when  these  articles  were  presented  to 
him  for  r^istration,  that  thero  never 
would  be  any  business  of  this  company 
transacted  in  England,  that  it  was  to 
all  intents  and  purposes  a  foreign  com- 
pany for  foreign  objects,  to  invest  in 


TOL.  v.] 


CHANCEBT  APPEALS. 


369 


^th  a  registered  office  in  Enffland^  is,  for  the  purposes  of  the  Act, 
an  English  company,  and  the  CSourt  has  jurisdiction  to  wind  it  up. 
The  Act  does  not  require  that  the  members  of  a  company  in- 
corporated \mder  it  shall  be  English,  or  that  the  business  of  the 
company  shall  be  carried  on  in  England.    The  language  of  the 


foreign  land,  to  carry  on  their  business 
in  a  foreign  country,  he  would  have 
said,  "  this  is  not  the  object  of  the  Act 
of  Parliament  and  I  decline  to  register 
the  company,  and  if  you  think  I  am 
wrong  you  must  apply  to  the  Court  of 
Queen's  Bench  for  a  mandamuBj  and 
that  Court  will  decide  the  question." 
However,  the  difficulty  was  that  he 
<»uld  not  know  at  that  time  that  the 
company  would  not  substantially  carry 
on  its  business  in  London^  because,  as 
the  articles  of  association  authorized 
them  to  do  so,  for  aught  he  knew 
they  might  have  made  it  their  principal 
place  of  business,  and  if  they  had  done 
so,  undoubtedly  the  &ct8  which  have 
been  jjresented  to  me  would  have 
oUiged  me  to  make  an  order  to  wind 
it  up. 

Now,  under  these  circumstances,  is 
it  ex  debito  justUim  that  I  should  make 
an  order  to  wind  up  this  company? 
The  passage  which  has  been  relied  upon 
in  the  judgment  of  Lord  Cranvxyrth  in 
Bowes  V.  Hope  Mutual  Society  (11  H. 
L.  C.  402)  has  been  very  often  cited  to 
me,  and  I  am  very  familiar  with  it. 
The  passage  referred  to  is,  that  where  a 
•company  is  unable  to  meet  its  engage- 
ments it  is  ex  dd>ito  justitia  that  an 
order  to  wind  up  should  be  made.  But 
to  what  was  Lord  Cranworih  there 
directing  his  attention?  Clearly  to  a 
company  which  was  within  the  pro« 
visions  and  objects  of  the  Act  of  Par- 
liament. I  have  already  said  that  if  this 
had  been  a  company  properly  within  the 
provisions  and  objects  of  the  Act  of 
Parliament  I  should  have  followed  the 
dictum  of  Lord  Cranwo^ih^  and  I  should 


have  said  that  this  is  a  case  in  which 
the  company,  having  carried  on  opera- 
tions and  having  incurred  debts  to  a 
large  amount,  and  being  unable  to  pay 
these  debts,  it  is  a  matter  of  course  now 
to  make  an  order  to  wind  up.    But 
Lord  Oranworth  was  not  directing  his 
attention  to  such  a  case  as  that  which 
I  have  before  me,  namely,  the  case  of  a 
company  which  has  no  business  what- 
ever in  this  country.  If,  then,  I  am  not 
bound  to  make  this  order,  ought  I  as  a 
matter  of  discretion,  under  aU  the  cir- 
cumstances of  this  case,  to  make  an 
order?    I  must  have  some  regard  to 
the  practicability  of  working  out  the 
order  if  I  make  it,  and  although  it  is 
perfectly  true,  as  has  been  argued,  that 
where  an  order  to  wind  up  is  made,  and 
there  are  foreign    contributories,  this 
Court  has  the  means  of  reaching  them 
by  putting  them  on  the  list  of  contri- 
butories, if  they  do  not  appear  to  shew 
cause;  yet  even  in  that  case  there  is 
very  great  difficulty  in  obtaining  a  suffi- 
cient remedy  and  enforcing  calls.  I  feel 
that  there  would  be  the  very  greatest 
difficulty  in  working  this  out^  and  why 
should  I  do  it  ?    Many  cases  have  been 
cited  to  shew,  and  there  is  no  doubt 
whatever,  that  this  Court  may  make  an 
order  to  wind  up  a  company  where  the 
operations  are  to  be  wholly  abroad,  as 
in  the  case  of  the  Madrid  and  Valencia 
Railway  Company  (3  De  G.  &  Sm. 
127),  where  the  railway  was  to  be  made 
in  Spain,     The  circumstance  of  the 
operation  of  the  company  being  in  a 
foreign  country  was  not  fatal  to  the 
order  to  wind  it  up.    Vice-chancellor 
Knight  Bruce  there  says :  *'  On  reading 
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6th  seetiotiy  ^'  any  seven  or  more  perBons,''  cannot  be  so  restrictecL 

The  Court  cannot  look  behind  the  registration,  or  refuse  to  recog- 

jn  ^       nise  a  company  once  registered.     The  only  opposition  to  theso 

GnnaiAL  

OoxPAinr 

irOB  TBB  ^}ig  ppoepectus  I  find  this  passage,  *  The 
Land  Cbedzt.  ^^^^  o^  the  company  will  be  conducted 
by  a  board  of  direotore  of  London,  as- 
sisted by  a  highly  influential  committee 
in  Madrid^  "  So  that  the  business  was 
to  be  tiansacted  in  London;  the  rail- 
way was  to  be  made  in  Spain,  but  the 
supplies  of  money  were  to  come  from 
London,  the  banking  accounts  were  to 
be  kept  in  this  country,  the  board  of 
directors  met  in  this  country,  and  here 
all  the  substantial  business  was  trans- 
acted, except  that  they  sent  engineers 
and  a  staff  of  workmen  out  to  Spain  to 
make  the  railway.  Then  he  says,  '*  As 
this  was  one  of  the  stipulations  under 
which  the  company  was  formed,  it  may, 
I  think,  be  treated  as  subject  to  English, 
or  at  least  as  not  exclusiyely  subject  to 
Spanish  law,  and  under  the  cireum- 
atances  of  the  case  in  other  particulars 
I  think  it  proper,  notwithstanding  the 
connection  of  the  undertaking  with  a 
foreign  country,  to  make  the  usual 
order  for  dissolving  and  winding  up  the 
company."  It  is  perfectly  plain  from 
that  judgment,  and  from  the  judgment 
of  Lord  CoUenham  (2  Mac.  &  G.  169) 
confirming  that  decision,  that  they  both 
proceeded  upon  the  ground  that  sub- 
stantially the  business  of  the  company 
was  conducted  in  this  country,  that  it 
was  an  English  company,  formed  for 
the  purpose  of  expending  its  capital  in 
a  foreign  country,  but  still  an  English 
company. 

I  pressed  the  learned  counsel  to  tell 
me  of  any  case  in  which  an  order  to 
wind  up  a  foreign  company  has  been 
made ;  that  is,  where  all  the  operations 
were  foreign,  where  all  the  funds  were 
in  a  foreign  country,  and  where  nothing 
had  been  done  in  this  country  except 


the  registration  of  the  company.    No 
such    case    has    been   cited.      Many 
cases  have  been  cited  in  which  the 
orders  were  evidently  made  upon  the 
ground  that  the  company  was  substaa— 
tially  an  English  company.    The  first 
was  the  case  of  the  Madrid  and  Va- 
lencia BaUway,  which  I  have  just  re- 
ferred ta    Then  there  is  the  case  of  the 
Factage  Farisien  (U  L.  J.  (Ch.)  140)^ 
which  was  a  company  in  which  the 
management  of  the  business  was  in< 
London,  although  the  money  no  doubt 
was  to  be  spent  in  a  foreign  country, 
namely,  in  Fari$,    It  was  a  company 
established  for  parcels  delivery  in  Parts  ;: 
the  funds  were  supplied  in  London, 
there  was  a  board  of  directors  in  Fari$, 
but  the  business  was  substantially  car- 
ried on  in  England,  and  therefore  that 
brought  it  properly  within  the  provi- 
sions of  the  Act.    The  Peruvian  Rail^ 
ways  Company  (Law  Rep.  2  Gh.  617) 
in  the  same  manner  was  a  company 
whose  funds  were  to  be  expended  in  a^ 
foreign  country  in  making  a  railway  in 
Feru,  just  as  in  the  case  of  the  Madrid 
and  Valencia  Company  the  railway  was- 
te be  made  in  Spain,   In  the  Feruvian 
Railways  Company  so  much  of  the- 
money  as  was  necessary  to  construct 
the  railway  was  to  be  spent  in  a  foreign 
country,  but  there  was  an  English  body 
of  directors  keeping  a  banking  account 
in  England,  managing  all  their  affairs- 
in  England,  and  keeping  all  their  books 
of  accounts  here,  so  that  if  a  persou. 
went  to  the  office  of  that  company  he 
might  obtain  all  the  information  that 
he  wanted,  and  also  see  the  directors,  if 
he  wanted  to  transact  any  business  with 
them.   That  is  not  like  this  case,  where 
a  person  might  go  to  the  office  and  find. 
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petitions  comes  from  a  shareholder,  and  the  Court  will  not  allow 

fpersons  to  register  themselves  as  an  English  company,  and  get  fJl 

•the  benefit  of  limited  liability  mider  the  Act,  and  then  object  to       in  re 

Genibal 

OOJCPANT 

I  refer  to  the  caae  of  the  Union  Bank      >«>»  ™b 

-  Fbom OnON  OF 
qf  Calcutta  (3  De  G.  &  Sm.  253,  257),  La»d  Cridit. 

which  appears  to  me  to  be  particularly  — -* 
applicable  to  the  point  now  before  me. 
That  was  the  case  of  a  bank  carrying 
on  business  in  Calcutta,  and  the  Vice- 
Chancellor,  Knight  Bruce,  says:  ''I 
assume  (without,  however,  deciding) 
that  according  to  the  true  construction 
of  these  Acts  this  Court  has  power  to 
direct  the  winding-up  of  the  company 
80  far  as  this  can  be  done  in  the  ab- 
sence from  the  jurisdiction  of  a  large 
number  of  its  members.  It  is  not, 
however,  in  every  case  within  the  pro- 
visions of  the  Acts  that  the  Court  will 
interfere  under  them.  It  is  incumbent 
on  the  Court  not  to  act  under  these 
statutes  where  there  are  judicial  grounds 
for  holding  it  not  to  be  expedient  to  do 
so."  That  states  the  general  proposition, 
that  it  is  a  discretionary  power,  that  the 
Court  is  to  consider,  having  regard  to 
all  the  surrounding  circumstances,  and 
all  that  is  brought  before  it,  whether 
it  is  proper  that  the  Court  should  in- 
terfere, or  whether  there  are  judicial 
grounds  for  withholding  its  interference. 
The  Vico-Chancellor  then  says,  "  This 
company  was  established  in  India,  and 
is  an  Indian  company ;'' — ^this,  I  say,*  is 
a  company  established  in  Belgium,  and 
is  to  all  intents  and  purposes  a  Belgian 
company  —  **  but  has  correspondents 
here  and  very  possibly  in  other  parts  of 
Europe,  without  which  probably  its 
business  of  banking  could  not  be  trans- 
acted. Thsit,  however,  does  not  render 
it  necessary  to  act  under  the  statutory 
jurisdiction,  if  it  is  not  shewn  that  there 
exist  in  this  country  the  means  of  doing 
substantial  justice,  or  more  good  than 
harm  by  so  interfering."  In  the  present 


a  person  attending  occasionally,  merely 
asking  whether  there  are  letters  and  re- 
directing them ;  for  that  is  all  that  has 
'been  done  here. 

The  case  of  the  Commercial  Bank  of 
India  (Law  Rep.  6  Eq.  517)  is,  per- 
haps, the  nearest  approach  to  the  present 
case,  because  in  that  case  it  does  not 
appear  from  the  report  that  there  was 
any  board  of  directors  in  England^  It 
appears  that  the  business  was  principally 
conducted  in  Bomhay,  but  even  if  there 
was  no  board  of  directors  in  England  I 
must  say  I  think  there  is  a  marked 
difference  between  the  case  of  a  company 
.carrying  on  its  operations  or  having  its 
place  of  business  in  India,  which, 
though  not  in  all  respects  subject  to 
our  laws  or  amenable  to  the  orders  of 
this  Court,  yet  is  a  British  colony  or  a 
British  settlement,  and  a  company 
carrying  on  its  operations  in  Hungary, 
Austria,  or  Belgium.  However,  for 
the  reasons  which  Mr.  Cotton  explained, 
it  is  quite  clear  that  in  that  case  the 
company  being  mixed  up  with  another 
company  of  very  nearly  the  same  name, 
the  order  proceeded  upon  those  par- 
ticular grounds,  and  cannot  be  regarded 
as  an  authority  for  that  which  is  con- 
tended for  here,  that  in  such  a  company 
as  this  it  is  proper  that  I  should  ex- 
CYcise  jurisdiction  by  winding  the  com- 
pany up. 

Now,  I  come  to  what  I  think  is  a 
most  material  authority,  because  I 
apprehend  there  is  no  substantial  dif- 
ference between  an  application  to  wind 
up  under  this  Act  of  Parliament  and  an 
.application  to  wind  up  under  the  Acts 
cf  Parliament  which  were  in  force  at 
^the  time  when  Lord  Justice  Knight 
JBruce  was  sitting  as  Yice-Chancellur. 
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the  jurisdiction  to  wind  up  the  company.    GompanieB  carrying  on 
business  abroad,  and  consisting  mainly  of  foreign  shareholders,. 
2ii  f^       have  been  wound  up.    In  re  Madrid  and  Valencia  BaUway  Com^ 

GUTEBAL  

GOMPAHY 

Tw'^m?*   -  CM»  1  «n  clearly  of  opinion  that  if  I 

PBOHOnONOF  ,        /         ,*^    . 

Land  Csmdit.  '^^^  ^  make  the  order  to  wind  np  I 
— —  should  be  doing  a  great  deal  more  harm 
than  good ;  for  I  should  be  making  an 
order  which  it  would  be  impossible  for 
me  practically  to  carry  into  effect  The 
Vice-Ghanoellor  adds,  *'  In  my  opinion 
the  presumption  is  i^ainst  the  expe- 
diency of  interfering  in  this  case,  and  it 
is  incumbent  on  the  Petitioners  to  shew 
that  the  true  view  is  not  the  prima 
facie  view.  But  everything  that  I  have 
heard  strengthens  my  persuasion  that 
much  more  mischief  would  arise  from 
acting  on  this  Petition  than  from  de- 
clining now  to  interfere  and  leaving 
those  concerned  to  the  remedies  which, 
b^  the  law  of  this  country,  or  of  India^ 
or  of  both,  are  open  to  them,  inde- 
pendently of  the  two  statutes." 

Now,  that  case  was  decided  some  time 
ago.  It  goes  the  whole  length  of  my 
decision  in  the  present  case,  but  it  is 
most  material  to  observe  that  this  prin- 
ciple of  the  exercise  of  the  discretion  of 
the  Court  has  been  acted  upon  more 
recently  by  the  present  Lord  Chancellor 
when  Vice-chancellor,  in  the  case  of 
the  Natal,  Ac,  Company  (1  H.  &  M. 
639),  in  which,  upon  various  grounds, 
he  &:eated  it  as  a  discretionary  power; 
and  there,  on  account  of  all  the  cir- 
cumstances of  the  company,  and  par- 
ticularly the  limited  number  of  the 
shareholders,  he  declined  to  interfere, 
not  being  satisfied  that  it  was  expedient 
or  proper  that  an  order  should  be  made. 
The  very  same  reasoning  applies  to  the 
present  case,  because  there  the  share- 
holders were  very  limited  in  number ; 
and  here,  as  I  collect,  the  shareholders 
are  certainly  not  more  than  seven  in 
number.     It  is  said  there  are  other 


shareholders  who  are  not  upon  the  re- 
gister, but  who  ought  to  be  put  there. 
It  is  stated  that  they  hold  certificates 
of  shares  passing  by  delivery.  That  is 
a  thing  not  cognisable  under  the  Act  of 
Parliament,  and  I  think  if  I  do  not 
make  an  order,  and  the  Priuoe  De  la 
Tour  and  TaxiSy  who  has  been  referred 
to,  and  is  said  to  be  the  holder  of  shares 
to  an  enormous  amonot,  is  not  sum- 
moned before  me  to  shew  cause  why  he 
should  not  be  put  upon  the  register  of 
shareholders  in  England  in  respect  to 
these  transactions  relating  to  a  foreign 
country  to  which  he  belongs,  these 
parties  have  a  remedy  according  to  the 
law  of  the  country  in  which  they  have 
carried  on  their  business.  I  think  they 
ought  to  have  considered  before  they 
commenced  their  business  whether  the 
country  in  which  they  intended  to  carry 
on  their  business  would  afford  them  by 
its  laws  the  means  of  protecting;  their 
business  and  carrying  it  on.  But  it 
does  appear  to  me  the  very  height  of 
absurdity  that  I  am  to  sanction  this 
principle :  that  a  company  is  to  meet  in 
Brussels,  to  carry  on  all  its  operations 
there,  invest  its  moneys  in  foreign 
countries,  and  directly  they  find  them- 
selves in  difficulty  come  to  England 
and  ask  this  Courts  under  an  order  to 
wind  up,  to  apply  the  English  law  to 
this  company,  with  which  England  has 
nothing  to  do. 

With  regard  to  the  Petitioners  in  one 
of  the  Petitions,  they  are  for^gn  cre- 
ditors, and  certainly  I  cannot  regard 
them  as  having  in  the  slightest  degree 
entered  into  these  transactions  upon  the 
ground  of  the  English  law.  The  cre- 
ditors represented  in  the  other  Petition 
are  a  limited  company,  who  have  given 
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pany  (1)  ;  In  re  Peruvian  Railways  Company  (2) ;  In  re  Fadage 

Farisien  (3) ;  and  even  a  company  registered  in  India  haa  been 

wonnd  up  as  an  unregistered  company  nnder  the  Companies  Act, 

1862:  In  re  Commereial  Bank  qf  India  (4:).    And  in  Be  Union  Bank 

of  Calcutta  (5)  and  In  re  Natal  dko.  Company  (6)  the  jurisdiction 

was  not  denied,  although  the  order  was,  under  the  circumstances,  Lakd  Gbbdzt. 

in  each  case  refused.  ""^ 

In  the  present  case  the  company  did,  in  £Etct,  carry  on  business 
in  England,  for  they  had  an  office  here,  and  the  debt  with  the 
International  Credit  Company,  which  is  an  English  company,  must 
be  considered  to  have  been  contracted  here.  If  the  jurisdiction  is 
established  the  Petitioners  are  entitled  to  an  order  ex  ddnto 
justUise:  Botoes  y.  Hope  Mutual  Socidy  (7). 


credit  to  this  foreign  compaDy,  carrying 
on  its  business  in  the  manner  that  I 
have  stated.  I  must  presume  that  they 
gave  them  credit  and  took  the  shares, 
the  shares  which  are  said  to  be  held  by 
a  trustee  for  them,  not  upon  the  autho- 
rity of  the  English  law,  but  upon  the 
authority  of  and  in  reliance  upon  the  law 
of  the  country  in  which  the  business  of 
this  company  was  carried  on;  and  to 
the  laws  of  that  country  in  my  opinion 
they  are  bound  to  appeal  to  recover 
their  debt.  I  cannot  regard  them  as 
having  relied  upon  the  English  law  in 
a  case  in  which  they  were  bound  to 
know,  for  it  was  stated  that  they  were 
carrying  on  business  in  the  same  house, 
that  the  registration  of  this  company  in 
London  was  a  pure  fiction.  They  knew 
perfectly  well  that  no  business  was 
being  carried  on  there.  If  they  instruct 
their  counsel  gravely  to  tell  me  that  in 
giving  credit  for  a  quarter  of  a  million 
of  money  they  had  the  slightest  reliance 
on  that  room  in  which  a  man  was  sitting, 
calling  himself  a  clerk  of  this  company, 
with  a  book  containing  the  name  of 
eight  or  ten  persons  registered,  the  de- 
gree of  folly  is  greater  than  I  can  pos- 
sibly suppose  even  any  joint   stock 


oompany,  limited,  could  be  guilty  of. 
Fortified,  therefore,  by  these  numerous 
authorities  that  this  is  a  purely  discre- 
tionary power,  whether  I  regaid.  it  as  a 
oompany  that  ought  never  to  have  been 
registered,  or  that,  having  been  regis- 
tered, it  is  not  now  in  my  opinion  en- 
titled to  the  protection  of  this  Court 
under  the  Companies  Act^  on  every 
ground,  and  with  the  best  attention 
that  I  have  been  able  to  give  to  the 
case,  for  I  regard  it  as  a  case  of  very 
great  importance,  I  come  to  the  con- 
clusion, in  the  words  of  Vice-chancellor 
Knight  Bruce,  that  if  I  were  to  make 
an  order  to  wind  up  this  company  I 
should  be  doing  a  great  deal  more  harm 
than  good.  In  every  point  of  view  I 
consider  that  I  cannot  make  the  order, 
and  therefore  both  Petitions  must  be 
dismissed. 

(1)  3  De  G.  &  Sm.  127;  2  Mac 
&  G.  169. 

(2)  Law  Rep.  2  Ch.  617. 

(3)  34  L.  J.  (Ch.)  140. 

(4)  Law  Rep.  6  Eq.  517. 

(5)  3  Be  G.  &  Sm.  253 

(6)  1  H.  At  M.  639. 

(7)  11  H.  L.  a  389,  402. 
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L.  J.  6.  It  is  argaed  on  the  other  side  that  the  winding-up  order,  if  made, 

1870  would  be  nugatory,  because  the  assets  and  the  oontributories  are 

j^  abroad ;  but  by  the  comity  of  nations  an  English  order  may  be 

^J''*^'^  enforced  in  a  foreign  country.    The  only  question  will  be,  whether 

FOB  THx  there  was  a  properly  constituted  English  corporation,  and  on  this 

PbOMOTIONOP^,  .^  .111  1       . 

La^td  Credit,  the  register  will  be  conclusive. 

Mr.  Bond  Caxe,  for  other  creditors. 

Mr.  Karddkef  Q.C.,  and  Mr.  Locoek  Webb,  for  the  company. 

Mr.  Wiekens,  for  three  of  the  directors. 

Sir  BoundeU  Pahner,  Q.C.,  Mr.  Cotton,  Q.C.,  and  Mr.  Kekewich, 
for  the  opposing  shareholder : — 

This  is  not  a  company  within  the  Act  on  which  the  Cburt  has 
jurisdiction  to  wind  up,  or  if  it  is  technically  w^ithin  the  Act,  it  is 
not  such  a  company  as  the  Court,  in  the  exercise  of  its  discretion, 
will  order  to  be  wound  up.  It  is  essentially  a  foreign  company ; 
all  the  subscribers  of  the  memorandum  of  association  are  described 
as  of  Brussels;  all  its  directors  and  registered  shareholders  are 
foreigners,  and  all  its  business  and  capital  are  abroad.  The  re- 
gistered office  in  London  is  merely  nominal,  and  the  only  agent  in 
England  is  the  secretary  of  the  Intemaiionai  Company,  whose  office 
is  at  tlie  same  place.  It  is  said  that  the  latter  company  hold 
shares  in  this  company,  but  the*  shares  are  not  registered  in  their 
name  and  the  Court  cannot  treat  them  as  shareholders.  How  can  the 
Court  effectually  wind  up  such  a  company,  whose  sole  assets  consist 
of  arrears  of  calls  due  from  foreign  shareholders  living  abroad,  and 
real  estates  in  foreign  countries  ?  Foreign  Courts  recognise  the 
validity  of  the  English  law  only  in  cases  to  which  the  English 
law  is  properly  applicable.  But  we  contend  that  this  company  is 
not  properly  subject  to  English  law.  It  would  not  be  recognised 
as  an  English  corporation  by  a  foreign  Court.  On  the  other 
hand,  the  creditors  could  obtain  all  the  benefits  which  they  are 
now  seeking  under  the  convention  between  this  country  and 
Belgium  (Lindley  on  Partnership  (1),)  by  taking  proceedings  in 
the  Belgian  Courts.     Such  a  company  was  not  contemplated  by 

(1)  rage  1029. 
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the  Oompo/nies  Ad^  1862,  and  it  is  a  mere  fraud  on  this  Act  that      I.  J.  G. 
by  registering  itself  and  having  a  nominal  office  in  England  it        1870 
should  be  entitled  to  be  dealt  with  as  an  English  company.    The        /„  re 
•question  whether  an  Act  is  applicable  to  transactions  and  persons    q^^ 
in  foreign  countries  depends  upon  the  purview  and  objects  of  the  ^  tor  the 

FBOMonoiT  or 

Act :  Thompson  v.  Advocaie-Oeneral  (1) ;  WaJhee  v.  Attorney-  Land  Gbbdit. 
General  (2) ;  Jefferys  v.  Boosey  (3).  All  the  provisions  in  the 
Companies  Act,  1862,  contemplate  an  English  company,  having 
its  place  of  business  here,  though  it  may  have  foreign  shareholders 
and  deal  with  property  in  foreign  countries.  The  object  of  the 
Act  was  to  get  rid  of  technical  difficulties,  not  to  alter  the  rights  of 
the  creditors:  OaJces  v.  Turquand  (4).  The  certificate  of  the 
Begistrar  is  conclusive  that  all  the  formalities  required  by  the 
Act  have  been  complied  with :  Fed's  Case  (5) ;  but  it  is  not  con- 
clusive as  to  the  provisions  of  the  Act  being  applicable  to  the 
•company ;  this  was  decided  with  reference  to  a  company  registered 
under  the  Joint  Stock  Banking  Companies  Act,  1857,  in  In  re 
Northurnberland  and  Dwrham  District  Banking  Company  (6). 

But  assuming  that  the  Court  has  jurisdiction,  the  79th  section 
of  the  Act  gives  the  Court  a  discretion  as  to  making  or  refusing 
the  order :  In  re  Natal,  dc,  Company  (7).  No  doubt  in  the  case  of 
an  English  company  admitted  or  proved  to  be  insolvent  the  Court 
will,  as  a  matter  of  course,  make  the  order  on  the  Petition  of  a 
creditor ;  but  there  is  no  authority  to  shew  that  the  Court  is  bound 
to  wind  up  or  ever  has  wound  up  an  essentially  foreign  company. 
In  the  cases  of  the  Madrid  and  Valencia  BaUway  Company  (8),  the 
Fadage  Parisien  (9),  and  the  Peruvian  BaUways  Company  (10),  the 
great  body  of  the  shareholders  were  English,  and  the  directors  met 
and  transacted  the  business  of  the  company  in  England.  In  the 
case  of  the  Commercial  Bank  of  India  (11)  the  company  had  trans- 
ferred its  business  to  another  company  which  was  being  wound  up 
in  this  Court  under  the  Act,  and  the  assets  and  liabilities  of  the 
two  companies  were  inextricably  mixed  up  together.    But  in  In 

(1)  12  CL  &  F.  1.  (7)  1  H.  *  M.  639. 

(2)  Law  Rep.  1  CL  1.  (8)  3  De  G.  &  Sm.  127 ;  2  Mac.  & 

(3)  4  B.  L.  C.  815, 955.  G.  169. 

<4)  Law  Rep.  2  H.  L.  325.  (9)  34  L.  J.  (Ch.)  140. 

(5)  Ibid.  2  Ch.  674.  (10)  Law  Rep.  2  Ch.  617. 

(6)  2  l)e  G.  &  J.  357.  (11)  Ibid.  6  Eq.  517. 
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L.  J.  G.  re  Union  Bank  of  Caleittta  (1),  Vice-Chancellor  Knight  Bruce, 

1870  assumiDg  that  he  had  jurisdiction,  held  that  he  was  not  bound  ta 

j„  „  exercise  it,  and  refused  to  wind  up  a  company  carrying  on  business- 

CoMP^  ^  I^i(^f  being  satisfied  that  there  did  not  exist  in  this  country  the 

FOB  THE  means  of  doing  substantial  justice  or  more  good  than  harm  by 

Fbomotton  of  .  , 

Lasd  Cbedit.  interfering  \mder  the  winding-up  Acts.    This  is  a  precisely  similar 
""""       case,  and  the  creditors  and  the  company  should  be  left  to  enforce 
their  rights  in  the  foreign  Courts. 

But  there  is  another  objection  to  the  interference  of  the  Court. 
The  articles  give  power  to  the  company  to  make  shares  transfer- 
able by  delivery;  and  in  fetct,  it  appears  by  the  register  that 
more  than  179|000  shares  haye  been  made  so  transferable.  The 
Campaniea  Act,  1862,  gives  no  power  to  companies  to  issue  shares 
payable  to  bearer ;  on  the  contrary,  the  whole  Act  contemplates- 
that  there  shall  be  a  formal  deed  of  transfer.  See  especially 
sections  22,  23,  25.  The  registration  of  shareholders,  and  the 
entry  of  the  dates  when  they  become  and  cease  to  be  members, 
are  incompatible  with  the  notion  of  the  shares  passing  by  delivery. 
This  is  rendered  still  clearer  by  the  subsequent  statute,  the 
Companies  Act,  1867  (80  &  31  Vict  c  131),  which  for  the  first  time 
gives  powers  to  companies  to  issue  share  warrants  payable  to* 
bearer  in  the  case  of  fully  paid-up  shares.  The  result  is,  that 
the  articles  of  association  in  the  present  case  contained  illegal 
provisions,  and  ought  not  to  have  been  registered,  and  the  Court, 
by  making  the  order  now  asked  for,  will  be  carrying  into  effect  an 
illegal  registration.  It  will  be  impossible  to  enforce  any  calls 
upon  the  holders  of  these  scrip  [^shares,  because  they  are  not  legal 
transferees,  nor  are  they  on  the  register ;  and  as  these  shares  are 
the  only  ones  which  are  not  paid  up,  and  the  estates  are  mort-- 
gaged  to  their  full  value,  the  creditors  will  be  able  to  recover 
nothing  and  the  winding-up  will  be  inoperative. 

Sib  G.  M.  Gipfard,  L.  J. : — 

I  have  listened  to  the  arguments  in  opposition  to  this  Petition, 
and  I  have  paid  every  attention  I  could  to  the  judgment  of  the 
Yice-Chancellor,  but  I  confess  that  I  cannot  concur  in  those  argu- 

(1)  3  De  G.  &  Sm.  253. 
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ments  or  in  that  judgment.    If  I  were  to  do  so,  I  think  there      l.  J.  Q. 
would  be  great  danger  of  gross  injustice  being  done.  1870 

Now,  first  of  all,  who  are  the  Petitioners  ?    The  Petitioners,  in       jn  re 
the  first  Petition,  are  a  company,  and  they  aver,  and  it  is  not  con-    cto^JJ^ 
tradicted,  that  there  is  owinff  to  them  nearly  half  a  million  of  ^^oR'™^ 

'  .  Pbomotion  of 

money,  that  they  have  served  notice  on  the  company  and  the  Land  CfiUDir. 
company  have  not  paid  them ;  and  it  is  proved  in  evidence  that 
they  hold  in  this  company  capital  amounting  to  something  like  a 
miUion  sterling.  But  it  is  said  that  this  Court  cannot  make  the 
order  to  wind  up  this  company,  firsts  because  there  are  shares  in 
the  company  transferable  to  bearer,  and,  secondly,  because  it  so 
happens  that  the  persons,  property,  management,  and  directorship 
of  the  company  are  abroad. 

First  of  all,  whether  these  shares  are  so  transferable  to  bearer 
that  the  persons  who  hold  them  are  not  members  of  the  company 
is  not  a  matter  upon  which  I  think  it  the  least  essential  for  me  in 
the  present  state  of  the  case  to  give  any  opinion ;  either  those 
persons  are  members  of  the  company  and  ought  to  be  on  the 
register,  or  they  are  not  members  of  the  company,  and  then  that 
portion  of  the  articles  is  uUra  vires  ;  but  it  would  not  invalidate 
the  partnership  altogether,  or  render  the  company  not  a  company, 
but  would  simply  lead  to  this,  that  the  portion  of  the  articles  pro 
tarUo  would  be  null  and  void. 

Then  with  respect  to  the  persons,  property,  management,  and 
directorship  of  the  company  being  abroad,  in  order  that  a  company 
may  be  a  company  carrying  on  business  within  the  meaning  of  this 
Act  of  Parliament,  it  must  be  a  company  which  at  the  outset  con- 
templates some  description  of  management  in  this  country,  and 
some  description  of  carrying  on  business  in  this  country,  although 
in  substance  all  its  operations  may  be  abroad.  I  can  see  no  reason 
why  foreigners  should  not  be  persons  to  sign  the  memorandum  of 
association.  Just  observe  what  the  origin  of  this  Act  of  Parliament 
was :  When  first  joint  stock  compares  were  started  they  were  found 
imwieldy  associatioDS,  and  it  was  found  that  they  could  not  readily 
take  proceedings,  nor  could  proceedings  readily  be  taken  against 
them.  In  consequence  of  that  several  Acts  were  passed,  more  or  less 
imperfect^  but  the  object  was  really  to  clothe  an  ordinary  partnership 
with  something  in  the  shape  of  a  corporate  capacity,  in  order,  on 
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L.  J.  o.     the  one  hand,  that  they  might  sue,  and,  on  the  other  hand,  that 

1870        they  might  be  sued.    This  is  the  whole  history  of  these  Acts 

j„  ^       relating  to  joint  stock  companies.    The  last  Act  of  Parliament  on 

General     i\^q  subject  is  the  Act  of  1862,  and  if  we  attend  to  its  provisions 

FOB  THE  we  shall  see  plainly  that  any  persons,  if  they  contemplate  a  com- 
Lahd  Credit,  pany  which,  according  to  the  articles  of  association,  may  be 
""^  managed  and  may  be  carried  on  here,  and  may  have  a  director- 
ship here,  may  lawfully  sign  that  memorandum,  and  lawfully  go 
through  those  forms  which  are  necessary  in  order  to  have  the 
company  incorporated.  Of  course,  when  a  company  of  that  de- 
scription is  started,  no  one  can  tell  whether  it  will  succeed  in  this 
country  or  whether  it  will  succeed  in  some  other  country.  No 
one  can  tell  how  many  persons  resident  in  this  country  will 
become  shareholders ;  no  one  can  tell  whether  the  chief  part  of 
the  business  of  this  company  will  be  carried  on  here  or  will  be 
carried  on  elsewhere.  But  if  it  is  lawful  for  persons  to  start  a 
company  of  this  description,  when  once  the  company  is  started  it 
is  a  corporation,  and  if  it  does  not  carry  on  business  here,  the  fact 
that  it  does  not  carry  on  business  here  is  a  reason  why  persons  may 
take  proceedings  here  with  a  view  of  bringing  that  company  to  an 
end.    Sect.  79  bears  on  that. 

All  the  clauses  which  are  important  are  the  6th,  11th,  16th 
18th,  and  23rd: — [His  Lordship  read  these  clauses  and  con- 
tinued:— ]  The  effect  of  these  clauses  is,  that  any  number  of 
persons  may  agree  together  to  form  a  corporation,  and  if  the  thing 
which  is  contemplated  by  the  articles  is  a  thing  which  is  a  com- 
pany within  the  meaning  of  the  Act,  I  cannot  possibly  see  why 
foreigners  should  not  as  well  sign  the  memorandum  of  association 
as  any  other  persons. 

What,  therefore,  we  have  to  consider  in  the  present  case  is  this : 
looking  at  this  memorandum  of  association,  and  looking  at  these 
ai-ticles,  did  or  did  not  the  memorandum  of  association  and  the 
articles  contemplate  such  a  thing  as  is  mentioned  in  this  Act  ? 
Or  in  other  words,  is  it  within  the  contemplation  of  these  two 
documents  that  there  should  be  a  real  management  of  the  com- 
pany carrying  oh  business,  and  having  the  seat  of  its  business 
here?  Now,  let  us  turn  to  the  memorandum.  First,  we  find  that 
the  registered  office  of  the  company  is  to  be  situated  in  England; 
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then  the  objects  for  which  the  company  is  established  are  **  To     L*  J-  ^• 
procure  the  capital  for  any  company  in  any  coimtry,  but  particu-        i^o 


larly  in  the  states  of  the  Oerman  Confederation,  &c.,  to  receive       in  re 

ItSWQ  AT 

moneys  on  deposit,  account  current,  or  otherwise,  with  or  without     oompaitt 
allowance  of  interest,  and  to  receive  on  deposit  title  deeds  and  p^ J^  ^^ 
other  securities."     And  again:   "To  enter  into  treaty,  act  or  Land  Credit. 
unite  with,  assist,  amalgamate,  buy  up,  or  absorb  any  other  com- 
pany, either  English  or  foreign,  having  for  its  object  land  or  real 
estate/'    It  is  quite  clear  that  it  is  a  company  which  in  its  nature 
might  be  entirely  carried  on  within  the  limits  of  this  country,  if 
the  parties  so  pleased.    It  contemplated  operations  here,  and  it 
contemplated  operations  abroad.    No  doubt  the  great  majority  of 
companies  that  have  been  formed  here  do  contemplate  operations 
abroad. 

Then  we  come  to  the  articles  of  association.  The  6th  article  is 
in  the  ordinary  fonn,  and  the  14th  relates  to  the  provision  for 
making  shares  transferable  to  bearers.  I  do  not  intend  to  express 
any  opinion  about  that  provision,  for,  as  I  said  before,  if  it  is  alto- 
gether tiUrd  vires  it  does  not  make  the  whole  scheme  void,  but  it 
would  be  void  pro  ianio.  On  the  other  hand,  if  it  is  to  be  con- 
sidered'a  clause  applicable  to  the  Act,  it  would  follow  that 
although  you  transferred  shares  to  bearer  you  who  happen  to  be 
on  the  list  of  shareholders  do  not  get  rid  of  your  liability  imless 
you  take  care  that  some  other  person  is  put  on  in  your  place.  [His 
Lordship  then  referred  to  the  16th,  23rd,  24th,  39th,  128th,  149th, 
and  150th,  and  continued : — ]  With  respect  to  the  articles  from  the 
67th  to  the  90th,  which  relate  to  the  directors,  it  is  not  necessary 
to  refer  to  them  at  length ;  but  it  is  quite  dear  that  if  there  had 
been  a  large  business  and  a  large  body  of  shareholders  here, 
although  there  was  a  fixed  board  of  directors  for  seven  years,  these 
directors  could  have  delegated  their  power  to  any  one  for  the  pur- 
pose of  management,  and  in  that  case  there  would  have  been 
unquestionably  a  company  carrying  on  business  within  the 
meaning  of  the  Act 

No  doubt  the  memorandum  was  signed  by  none  but  foreigners, 
and  if  it  had  been  contemplated  originally  that  there  should  be  no 
management  here  and  that  there  should  be  no  business  here,  I 
can  understand  the  application  of  the  arguments  which  have  been 
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L.  J.  G.     addressed  to  me.    Bat  this  is  a  company  which  did  contemplate 
1870        management  and  a  business  here ;  and  it  was  incorporated  here 
j^       according  to  the  forms  prescribed  by  the  law  of  this  country; 
5"^*^^^     every  shareholder  who  became  a  member  of  this  company  con- 
FOBTHB     tracted  to  make  himself  liable  to  the  laws  of  this  conntry,  as 
Land  Cbbdit.  laid  down,  amongst  other  things,  in  this  Act  of  1862.      That 
being  so,  the  Petitioners  are  persons  who,  as  I  have  stated,  are 
creditors  to  the  amount  of  nearly  half-a-million  of  money,  and 
who  hold  in  this  concern  capital  amounting  to  a  million.    The 
company  appears  and  raises  no  objection,  but  we  haye   here 
shareholders  to  a  large  amount,  who  appear  and  say  that  the 
company  ought  not  to  be  wound  up.    The  question  which  I  asked 
at  first  was  this :   If  it  be  proved  that  this  is  a  corporation  within 
the  meaning  of  this  Act  of  Parliament^  what  practical  remedy  have 
these  creditors  except  by  getting  the  order  to  wind  up  ?    Their 
debt  is  proved.    I  cannot  take  it  that  it  is  a  foreign  debt,  and  it 
matters  not,  in  my  opinion,  whether  it  is  a  foreign  debt  or  not ;  but 
the  debt  is  not  disputed,  neither  is  it  disputed  that  these  Peti- 
tioners are  entitled  to  shares  to  the  amount  which  I  have  stated. 
But  it  is  said  that  in  my  discretion,  assuming  the  matter  to  be 
within  the  Act,  I  am  not  to  make  the  order  because  ther^  must  be 
a  difficulty  in  working  it  out.    But  every  one  of  the  persons  who 
contracted  to  be  members  of  this  company  contracted  to  make 
themselves  liable  to  the  particular  law  enacted  by  that  Act  of 
1862.    Then  it  is  said  that  although  I  make  this  order,  to  the 
foreign  Courts  recourse  will  probably  be  necessary.     But  accord- 
ing to  all  the  principles  of  international  law  the  foreign  Courts 
will  recognise  this  winding-up,  and  will  aid  in  carrying  out  any 
directions  that  may  be  given  under  it.    The  main  object  will  pro- 
bably be  for  the  purpose  of  realizing  the  company's  property,  and 
I  can  see  no  reason  why  this  company's  property  should  not  be 
realized  abroad  in  the  hands  of  the  liquidators.    That  being  so, 
my  opinion  is  that  there  would  be  a  denial  of  justice  if  the  order 
to  wind  up  was  withheld.    It  is  neither  more  nor  less  than  the 
mode  of  execution  which  this  Court  gives  to  a  creditor  against  a 
company  unable  to  pay  its  debts.    It  has  been  said  in  more  cases 
than^one  that  where  a  creditor  presents  a  Petition  the  order  to 
wind  up  is  due  to  him  ex  dehUo  Jtutitim.    I  do  not  say  that  that 
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would  apply  in  every  case,  but  in  this  case  most  undoubtedly  I     L.  j.  a. 
think  the  creditor  is  entitled  to  the  order  to  wind  up,  and  I  think        1870 
that  the  greatest  injustice  would  be  done  if  that  order  was  refused ;        i^  „ 
I  have  no  doubt  that  in  some  shape  or  other  it  can  be  worked  out    ^j^**^ 
How  are  the  Petitioners^  and  the  creditors  generally,  to  get  pay-     ^^^  thx 
ment  otherwise  than  by  a  winding-up  ?  and  why  is  a  company  Laio)  Grbdit. 
-constituted  under  the  Act  not  to  be  subject  to  the  provisions  of 
that  Act  in  favour  of  creditors  with  whom  it  has  contracted,  and 
who  must  be  taken  to  have  contracted  on  the  faith  of  those 
provisions  ?    I  shall  therefore  make  an  order  to  wind  up  the  com- 
pany, which  will  be  made  on  both  Petitions. 

Solicitors  for  the  Petitioners :  Mr.  Band  Bailey  ;  Messrs.  Baxter, 
Boss,  Norton,  &  Co. 

Solicitor  for  the  Compcmy :  Mr.  Holmes. 

Solicitors  for  the  opposing  Shareholders :  Messrs.  Freshfidi. 


In  re  TIMES  LIFE  ASSURANCE  AND  GUARANTEE  L.J.G. 

COMPANY.  1870 


Novation  of  DeU—Amalgamaiion  of  Companies-^PoHey-holders.  Marchld. 

C.  insured  his  life  in  the  T.  Company^  which  afterwards,  in  1857,  made 
over  its  business  to  the  A.  Company.  At  the  time  of  this  transaction  cir- 
•culars  were  sent  to  (7.,  informing  him  that  the  A.  Company  would  be  respon- 
sible on  the  policy,  and  requesting  him  to  pay  future  premiums  to  the  A. 
Company^  and  to  send  his  policy  to  the  A  Company  to  be  indorsed.  C. 
never  sent  his  policy  to  be  indorsed,  but  paid  the  premiums  to  the  A.  Com- 
pany, and  in  1863  accepted  a  bonus.  The  A.  Company  haying  become 
insolvent  shortly  after  the  death  of  C,  C.*s  assignee  applied  for  an  order  to 
wind  up  the  T.  Company  i — 

Edd  (affirming  the  decision  of  Jamea^  ^•O.),  that  C.  had  accepted  the  A. 
Company  as  his  debtor  in  place  of  the  T.  Company ^  and  that  the  Petitioner 
had  no  locus  standi  to  petition  for  the  winding  up  of  the  T.  Company. 

xHIS  was  an  appeal  by  Joseph  Nunneley  from  an  order  of  Vice- 
Ohancellor  James,  dismissing,  with  costs,  a  petition  to  wind  up  the 
Times  Life  Asstiranee  and  Quaraniee  Company. 

The  company  was  in<!orporated  in  1849  under  7  &  8  Vict.  c.  110, 
and  its  deed  of  settlement  contained  the  following  clauses,  whicli 
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L.  J.  G.  are  given  on  account  of  the  reference  to  them  in  the  judgment  of 
1870  the  Vice-Chancellor,  although  the  decision  in  the  Court  of  Appeal 
jn  re       ^d  not  turn  upon  them  : 

TiioES  Life 

AflBUBANoi       «  233.  That  the  board  of  directors  shall  cause  it  to  be  stated  m 

AHD 

GuABANTEE  evorv  policy  by  which  an  assurance  depending  upon  life  or  fidelity 
^^^  '  may  be  eflFected  with  the  company,  and  in  every  deed  by  which  an 
annuity  or  endowment  may  be  granted  or  secured  by  the  company^ 
that  the  subscribed  capital  or  other  the  stocks,  funds,  securities, 
and  property  of  the  company  which,  at  the  time  of  any  claim  or 
demand  made  in  respect  of  such  policy,  or  annuity,  or  endowment, 
shall  remain  unapplied  or  undisposed  of  in  pursuance  of  the  trusts, 
powers,  and  authorities  in  these  presents  or  any  deed  of  supple- 
ment thereto,  shall  alone  be  liable  to  make  good  all  claims  and 
demands  upon  the  company  in  respect  of  such  policy,  annuity,  or 
endowment;  provided  nevertheless,  and  it  is  expressly  declared 
and  agreed,  that  nothing  in  this  present  clause  contained,  or  to  be 
contained  in  any  such  policy,  deed,  or  contract,  shall  limit  or  is 
intended  to  limit  the  liability  of  the  shareholders  of  the  company 
or  any  of  them  or  their  respective  representatives  or  estates  for  or 
in  respect  of  the  performance  and  observance  of  the  contract  to  be 
expressed  in  every  such  policy  or  deed  according  to  the  terms 
thereof,  or  to  prejudice  or  affect  the  right  of  any  person  entitled 
thereunder  to  enforce,  pursuant  to  the  provisions  and  subject  to  the 
restrictions  of  the  aforesaid  statute,  every  or  any  judgment^  decree, 
or  order  against  the  person,  property,  or  effects  of  any  shareholder 
for  the  time  being,  or  any  former  shareholder." 

Clause  236  provided  machinery  for  passing  a  resolution  at  an 
extraordinary  general  meeting,  for  "dissolving"  the  company,  if 
such  dissolution  should  have  been  previously  recommended  by 
the  directors,  and  for  confirming  the  same  at  a  second  meeting  to 
be  held  within  twenty-one  days  after  the  former,  and  continued : 
"  And  if  such  resolution  for  dissolution  shall  be  confirmed  at  such 
second  meeting,  then  from  the  time  of  such  confirmation  the  com- 
pany shall,  except  for  the  purpose  of  winding  up  the  affairs  thereof, 
be  dissolved,  and  the  business  thereof  be  concluded ;  and  save  by 
the  means  aforesaid  no  dissolution  shall  be  had  of  the  company. 

"  287.  That  immediately  upon  the  dissolution  of  the  company. 
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the  board  of  drreotors  shall,  out  of  the  funds  or  property  of  the      L.J.G. 
oompanyy  pay  and  satisfy  all  inmiediate  daims  and  demands  on       1870 
the  company  arising  from  assoranceSy  annuities,  or  other  contracts       jn  re 
or  engagements,  and  shall,  if  practioaUe,  obtain  from  the  directors   ^I^J^i^'^  ' 
or  managers  of  some  other  assurance  company  an  undertaking  to  ^  ^ 
pay  and  satisfy  the  remainder  of  the  daims  and  demands  on  the    Goupamt. 
company  arising  from  assurance,  annuities,  endowments^  or  other 
contracts  or  engagements,  when  and  as  the  times  for  the  payment 
and  satisfaction  of  the  same  shall  successively  arise,  and  shall  cause 
to  be  transferred  to  some  of  the  trustees  of  such  other  assurance 
company,  or  as  the  directors  thereof  shall  direct^  so  much  of  the 
funds  or  property  of  the  company  as  shall  be  agreed  upon  between 
the  contracting  parties  as  sufficient,  with  the  premiums  that  may 
become  payable  in  respect  of  aU  existing  policies,  to  enable  the 
company  from  whose  directors  or  managers  the  undertaking  shall 
have  been  obtained  to  comply  therewith ;  •  .  •  and  if  any  funds  or 
property  of  the  company  shaU  remain  after  answering  the  purpose, 
and  all  other  claims  against  the  company,  shall  cause  the  same,  or 
so  much  thereof  as  shall  not  consist  of  money,  to  be  sold,  got  in, 
or  otherwise  converted  into  money,  and  shall  cause  the  money 
arising  from  the  remaining  funds  or  property  of  which  the  same 
shall  consist  to  be  paid  and  distributed  at  such  time  or  times  as 
they  shall  think  fit  to  and  amongst  the  shareholders  and  other 
hdders  of  shares  ia  the  capital  of  the  company,  according  to  their 
respective  rights  and  interests  therein." 

Clause  238  was  as  follows : — 

''  That,  notwithstanding  any  such  dissdution  of  the  company  as 
hereinbefore  provided  for,  ail  the  powers,  privil^es,  rights,  and 
duties  of  the  shareholders  of  the  company  and  of  the  officers  thereof, 
including  the  power  to  call  and  hold  meetings  of  the  company,  &c., 
&C9  and  induding  the  power  to  call  for  and  enforce  the  ps^rment  of 
further  instalments  or  shares,  shall,  until  all  claims  and  demands 
gliftll  have  been  respectively  satisfied  and  provided  for  as  aforesaid, 
and  until  the  final  division  shall  have  been  made  of  the  residue 
(if  any)  of  such  moneys  as  aforesaid,  remain  and  continue  in  full 
force  BO  liar  as  the  same  may  be  necessary  for  winding  up  the  con- 
oems  of  the  company  and  for  enabling  the  board  of  directors  to 
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L.  J.  a.  dispose  of  the  funds  and  property  of  the  company,  and  to  satisfy 
1870  and  provide  for  such  claims  and  demands,  and  to  make  such  pay- 
in  re       ments  and  distribution  as  aforesaid." 

Tun  Life 

^iasuEAKOE       In  December,  1852,  CharUs  Coke  Chridie  assured  his  life,  '*  with 

AND 

GuABiiKTEB  profits,"  with  the  company  for  two  sums  of  £100 ;  and  by  each  of 
Company.  ^^^  policies,  dated  the  10th  of  December,  1852,  after  reciting  that 
the  assured  had  paid  to  the  company  the  sum  of  £2  10^.  5d.  as 
the  premium  for  one  year  commencing  on  the  30th  of  November, 
1852,  it  was  witnessed  that  if  the  assured  should  pay  the  annual 
premium  of  £2  lOs.  5d.  to  the  directors  of  the  company  on  or 
before  the  30th  of  November  in  each  year,  **  the  stocks,  funds, 
and  property  of  the  said  company  shall,  according  and  subject 
to  the  provisions  of  the  said  deed  or  deeds  of  settlement  of 
the  said  company,  be  charged  with  and  become  and  be  liable 
to  pay  to  the  executors,  administrators,  or  assigns  "  of  the  assured, 
within  three  months  after  proof  of  his  death,  £100,  together 
with  *'  such  further  sums  as,  having  under  the  provisions  of  the 
said  deed  or  deeds  of  settlement  been  appropriated  as  bonus  to 
this  policy,  shall  have  been  added  to  the  sum  hereby  assured." 
The  policy  also  provided  that,  "the  capital  stock,  or  so  much 
thereof  as  for  the  time  being  shall  have  been  subscribed,  and 
other  the  stocks,  funds,  and  securities  and  property  of  the  said 
company  remaining,  at  the  time  of  any  claim  or  demand  made, 
unapplied  and  undisposed  of  in  pursuance  of  the  trusts,'powers,  and 
authorities  contained  in  the  said  deed  or  deeds  of  settlement,  shall 
alone  be  h'able  to  answer  and  make  good  all  claims  and  demands 
upon  the  said  company ;  .  .  .  and  all  persons  having  claims  against 
the  said  company  by  virtue  of  any  such  policy  shall  only  be 
entitled  to  make  such  claim  effectual  against  the  proper  funds  of 
the  said  company." 

In  January,  1857,  an  agreement  was  come  to  between  agents  of 
the  Times  Compcmy  and  the  Albert  Life  Assurance  Company ,  for 
the  transfer  of  the  business  of  the  former  company  to  the  latter. 
It  was  by  the  agreement  among  other  things  provided :  1.  That 
the  business  of  the  Times,  and  all  the  benefits  and  goodwill 
thereof,  should  be  made  over  absolutely  to  the  Albert;  and  in 
particular  that  the  Albert  should  be  entitled  to  all  premiums  and 
moneys  which  had  become  due  and  payable,  and  which  should 
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become  due  and  payable,  in  respect  of  policies  already  granted  L.  J.  G. 

or  which  should  be  thereafter  granted  by  the  Times  prior  to  the  1870 

payment  of  the  sum  thereinafter    agreed  to  be   paid   by  the  jyj^a 

Albert.  Ti^BsLim 

ASSUBANCB 

2.  That  the  Albert  should  "take  upon  themselves,  and  become  guarantee 
responsible  for,  the  payment  of  the  liabilities  of"  the  Times  in  Company, 
respect  of  all  the  life  and  guarantee  policies,  endowments,  and 
:annuities  already  granted  or  to  be  granted  by  them  prior  to  the 
payment  of  the  sum  thereinafter  agreed  to  be  paid  by  the  Albert, 
in  all  cases  where  the  policy  moneys  should  become  payable  by 
reason  of  the  dropping  of  any  life  or  lives  on  or  after  the  1st  of 
December,  1856,  or  by  reason  of  any  default  of  fidelity  where 
fidelity  should  have  been  guaranteed  on  or  after  the  1st  of  January, 
1857,  but  in  no  other  case ;  and  *'  shall  duly  pay  the  same  liabili- 
-ties  as  and  when  they  shall  become  due  and  payable,  and  fully 
indemnify  the  Times  and  the  members  of  the  same  company  of 
«nd  from  all  actions,  suits,  claims,  and  demands,  costs,  charges, 
damages,  and  expenses  in  respect  thereof  or  incident  thereto." 

4.  That  all  the  books,  papers,  and  documents  in  the  custody  of 
the  Times  should  be  delivered  over  to  the  directors  or  oflScers  of 
the  Albert. 

7.  That  the  Tim£S,  at  the  request  of  the  Albert,  should,  after  the 
payment  of  the  said  sum  of  money  thereinafter  agreed  to  be  paid, 
authorize  and  direct  the  holders  of  policies  in  the  Times  to  pay  the 
premiums  and  moneys  upon  or  in  respect  of  such  policies  to  the 
Albert 

10.  That  the  sum  of  £9500  should  be  paid  by  the  Albert  to  the 
Times. 

At  an  extraordinary  general  meeting  of  the  Times*  shareholders, 
Tield  on  the  13th  of  February,  a  resolution  was  passed,  that  the 
meeting  having  been  informed  by  the  directors  that  they  had 
entered  into  the  above  agreement  and  recommended  the  disso- 
lution of  the  company,  it  was  resolved  that  the  company  should 
be  dissolved.  This  resolution  was  duly  confirmed  at  a  second 
meeting,  held  on  the  16th  of  February,  and  by  the  4th  of  March 
the  transfer  of  the  business  was  completed. 

On  the  4th  of  March,  1857,  the  following  circular  letters,  under 

the  same  cover,  were  issued : — 

2H2  1 
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L.  ^'  O.  <<  2VmM  Jj^e  AasuranoB  and  QuaranUe  CompoMy, 

1870  »  32,  Ludgaie  Hitt,  London, 


In  re  **  4th  March,  1857. 

Amuranoe       "  Sir, — I  beg  to  inform  you  that  the  business  of  the  Times  Lif& 

GDA&Ijmm  -^^^^^^^^^  ^^  QMaraniee  Company  has  been  amalgamated  with 

Company,    the  Albeii  Life  Assurance  Company,  of  Na  11,  Waterloo  Place, 

PaU  MaU,  at  which  place  the  united  business  will  be  conducted 

henceforth,  under  the  title  of  the  Albert  and  Times  Life  Asauranee 

and  Ghiaraniee  Company,  which  company  is  now  responsible  for  the 

bum  assured  under  your  life  policy* 

**  I  hare  to  request,  therefore,  that  future  {payments  of  premium 
may  be  made  to  Harry  William  Smith,  Esq.,  the  actuary  and 
secretary  of  the  said  Albert  and  Times  Life  Assuranee  and  (Tuo- 
raniee  Company,  or  to  his  order. 

'*  I  have  the  satisfaction  of  adding  that  the  Albert  Life  Assura/nce 
Company  has  been  established  nearly  twenty  years,  and  that  by 
the  amalgamation  therewith  of  the  business  of  the  Times  Life 
Assurance  and  Quarantee  Company  considerably  increased  security 
is  afforded  to  the  policy-holders  of  the  latter ;  and  I  have  there- 
fore great  pleasure  and  confidence  in  soliciting  your  recommen- 
dation and  support  of  the  Albert  and  Times  Life  Assurance  and 
Quarantee  Company. 

**  I  am,  (&0., 

"  H.  B.  Sheridan,  Managing  Director.'* 

'^  Albert  and  Times  Assurance  and  Gfuarantee  Company, 
"  11,  Waterloo  Place,  PcJl  MaU,  London. 

"4th  March,  1857. 
« Sij.^ — ^With  reference  to  the  annexed  communication,  I  have 
the  pleasure  of  confirming  the  fact  that  the  above  company  has 
undertaken  the  risk  of  your  life  policy  effected  with  the  Times  Life 
Assurance  and  Guarantee  Company,  and  will  be  happy  to  make  the 
usual  indorsement  on  such  policy  on  your  forwarding  the  same  to 

this  office. 

^*  I  beg  to  hand  you  herewith  a  prospectus,  and  I  shall  be  happy 
to  supply  such  further  information  as  you  may  now  or  at  any 
future  time  require. 
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"  Soliciting  the  &TOur  of  your  influence  on  behalf  of  the  Albert  U  J.  G« 

'4md  Timei  Life  Assurance  and  Qua/romies  Company^  1870 

"  I  am.  Sir,  your  obedient  servant^  ^7» 

"  Earry  Wm.  Smith,  Actuary  and  Secretary."  Timbs  Lam 

Copies  of  these  circulars  were  received  by  ChrisHe.    He  did  not  Gui^Tss 
send  in  his  policy  to  be  indorsed,  but  paid  his  premiums,  as  re-    C^omfant. 
quested,  to  the  AJbeH  Company* 

In  March,  1863,  the  Albert  Company  issued  a  printed  circular 
^^to  persons  interested  in  life  policies."  One  of  these  circulars 
was  sent  to  Chmtie,  headed  <'  Timee  Policy,  No.  2819,  on  the  life  of 
Charles  Coke  Christie  ;  Albert  Medical  and  Family  Endowment  Life 
Assurance  Company ^  7,  Waterloo  Place,  PaU  MaU;*'  and  was  in 
the  form  of  a  letter  from  the  secretary  to  the  policy-holder, 
inclosing  a  report,  shewing  that  a  '^  further  allotment  of  Ihe 
surplus  profits  of  the  company  "  had  been  made  '^  to  the  assured." 
It  went  on  to  say  that  the  share  pertaining  to  *^  the  above-men- 
tioned policy "  might  be  applied  in  either  of  four  ways :  1,  in 
adding  to  the  amount  assured ;  2,  in  present  payment ;  8,  in  re- 
ducing the  premiums  payable  during  the  next  three  years;  4,  in 
reducing  all  premiums;  and  requested  to  know  which  of  the 
above  modes  the  person  addressed  selected.  On  another  page  were 
given  a  list  of  the  trustees,  directors,  &c.,  a  statement  of  the  '^  posi- 
tion, business,  and  progress "  of  the  company,  shewing  that  the 
assets  exceeded  £700,000,  the  subscribed  capital  was  £500,000, 
and  the  annual  income  &om  life  premiums  exceeded  £250,000. 
It  contained,  amongst  others,  this  passage:  '^The  directors  are 
desirous  of  asking  the  attention  of  the  proprietors  to  the  very  large 
■amount  of  the  company's  new  business,  greater  even  than  they 
themselves  anticipated,  whereby  the  advantage  of  the  transfers 
which  have  taken  place  of  other  businesses  to  this  company  is 
made  apparent."  .  •  .  ^'  The  above  sum  of  £50,000  has  now  to  be 
apportioned  amongst  the  policy-holders  according  to  their  respec- 
tive interests.  .  •  •" 

On  the  6th  of  July,  1863,  Charles  C.  Christie  filled  up  and  signed 
a  form  issued  by  the  Albert  Company,  stating  that  he  preferred  the 
'**  second "  mode  stated  in  their  circular  of  applying  the  share  of 
profit  pertaining  to  '^  my  Timss  policy.  No.  2319."  He  filled  up  and 
signed  a  similar  form  with  regard  to  the  other  policy.  No.  2320. 
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L.  J.  G.  Ou  the  5tb  of  September,  1863,  he  signed  the  following  cheque 
1870  or  order,  which  had  been  sent  to  him  by  the  Albert  Oompany, 
^e       signed  by  the  managing  director  :— 

Tutes  Life  ^^  t»^ 

GvA^nEE  "  -^^^^  ^f^  Assurance  Company,  Established  1838. 

OoMFANT.  Clhief  Office,  7,  Waterloo  Place,  PaU  Mall,  B.W. 

"  London,  5th  September,  1863. 
*^  London  and  Westminster  Bank,  1,  8t.  Jameses  Square. 

*'  Pay  to  myself  or  order  eleven  shillings  and  five  pence,  being 
the  amount  of  cash  bonus  allocated  to  the  31st  December,  1861, 
upon  policy  No.  2319  on  the  life  of  myself  effected  with  the  Time^ 
Life  Assurance  Company.  **  Charles  C.  Christie 

"  £0  ll5.  5d.  (legal  holder  of  the  above  policy). 

"  0.  O.  Kirby,  Managing  Director." 

He  also  signed  a  similar  cheque  with  regard  to  policy  2320,  and 
received  the  moneys  mentioned  in  the  two  cheques. 

By  an  indenture,  dated  the  16th  of  December,  1867,  the  two 
policies,  by  the  description  of  "All  those  policies  of  insurance  in 
the  Times  Assurance  Society  now  amalgamated  mth  the  Albert 
Assurance  Society,  dated  the  21st  of  October,  1852,  and  numbered 
respectively  2319  and  2320,"  were  assigned  by  Christie  to  the 
Petitioner,  J.  Nunndey ;  and  the  deed  was  forwarded  for  registra- 
tion to  the  manager  of  the  Albert,  who  registered  and  returned  it. 

In  December  1867,  and  December  1868,  the  Petitioner  paid 

premiums  to  the  Albert,  and  took  receipts  from' the  agent  of  the 

Albert,  in  the  following  form : — 

**  Albert  Life  Assurance  Company, 

7,  Waterloo  Place,  PaU  Mall, 
"Eeceipt  No.  A.  16,168.  s  .      .  rr       ^^  ,  ^  **  Jn.au, 

rn  T^  1.       ^T    ««^^  London,  S.W^ 

Suited  £?W      ;  Established  1838. 

_.^    ^  ^      '  ,       *      \       Received  this  22nd  day  of  December, 

Life  C.  C.  Christie.       s  ^Qr^Q  ^i       _    •       p     ^i.  i    i- 

.  ;  1868,  the  premmm  for  the  renewal  of 

Premmm,    £2    10    5    s  n  i-  .•      j  •    xi.  •    i.       i. 

'  \  Policy  mentioned  m  the  margin  hereof, 

\  the  amount  of  which  premium,  and  the 
for  twelve  months.  ^  p^^j^^  ^^  ^^ ^j^  j^  ^  received,  are  alsa 

'^^^  *  i  mentioned  in  the  margin. 

S.  B.  Bidder,  Manager. 
Per  J.  Barlow:' 


Manchester  Branch. 
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On  the  IStli  of  August,  1869,  Christie  died,  and  on  the  17th  of 
the  same  month  an  order  was  made  for  winding  up  the  Albert 
Company,  It  being  expected  that  this  company  would  not  be 
able  to  pay  its  liabilities,  Nunndey  presented  his  Petition  as  a 
creditor  for  winding  up  the  Times  Compantf»  Yice-Chancellor 
JameSj  without  hearing  counsel  for  the  Eespondents,  dismissed 
the  Petition,  being  of  opinion  that  Christie  had  accepted  the  lia- 
bility of  the  Albert  C(yinpany  in  substitution  for  that  of  the  Times 
Company  (I). 


L.  J.  Cr. 

1870 


Inrt. 
TuoB  Life 

AaSUBAKCE 

AMD 

GUARAlfTXE 

GOHPAHT. 


(1)  1870.  Feb.  14. 
Sib  W,  M.  Jambb,  V.C.  :— 

I  am  of  opinion  that  this  case  is,  in 
many  important  respects,  substantially 
different  from  that  of  the  Family  En- 
dowment Society,  in  which  I  made  an 
order  for  winding  up  the  society,  which 
order  was  afBrmed  by  the  Court  of  Ap- 
peal (Law  Rep.  5  Gh.  118). 

In  this  case  the  Petitioner  claims 
under  an  assignment  of  a  x^^^cy  ^~ 
signed  to  him  expressly  as  a  policy  "  in 
the  Times  Assurance  Society,  now  amal- 
gamated with  the  Albert  J*  He  took 
the  assignment  with  an  intimation  that 
the  policy  was  merely  at  that  time  a 
contract^  which  had  not  ripened  into  a 
claim,  with  a  society  which  was  amal- 
gamated with  another^ 

Then  when  we  look  to  what  took 
place  at  the  time  of  the  amalgamation, 
which  was  as  far  back  as  the  year  1857, 
nearly  thirteen  years  before  the  presen- 
tation of  this  Petition,  we  find  that  the 
circumstances  were  these.  The  policy 
of  the  Petitioner  (I  shall  consider  it  as 
his  policy)  was  a  policy  by  which  the 
Times  office  undertook,  in  consideration 
of  bis  paying  to  the  directors  of  that 
sodety  an  annual  sum  or  premium, 
that  the  assets  of  that  company  should, 
subject  to  the  provisions  of  their  deed 
of  settlement,  be  liable,  on  the  death  of 
the  life  assured,  to  pay  a  certain  speci- 
fied sum.  There  was  a  condition  that 
there  should  be  a  premium  paid  to  the 


directors  of  that  society.  No  premium 
since  that  year  has  ever  been  paid  to 
any  directors  of  that  society.  Possibl}^ 
and  even  probably,  that  circumstance 
having  arisen  through  default,  if  it  be 
a  default,  or  through  a  wrong,  if  it 
were  a  wrong,  of  the  society  itself,  in 
not  having  directors  or  officers  to  re- 
ceive it,  would  give  the  persons  who 
held  the  policy  a  right  of  action  against 
the  company  which,  by  its  own  act, 
bad  prevented  the  person  assured  from 
complying  with  the  terms  of  the  policy. 
That  is  by  the  way. 

But  the  society  also  in  its  deed  of 
settlement  had  a  provision,  of  which  1 
must  hold  that  every  person  who  con- 
tracted with  the  society  had  knowledge, 
just  as  if  every  word  of  the  deed  of 
settlement  had  been  written  in  extenso 
into  the  policy  of  assurance  itself.  By 
that  means  the  person  effecting  the 
assurance  had  distinct  notice  that  the 
company  was  to  be  dissolved  in  a  cer- 
tain manner  and  under  certain  circum- 
stances, and  the  assets  divided ;  that  is 
to  say,  that  the  company,  if  it  should 
be  minded  to  dissolve,  should  call  two 
general  meetings  for  that  purpose,  and 
upon  the  passing  of  a  resolution  to  that 
effect  at  the  confirmation  meeting  the 
company  should  be  dissolved.  Then 
every  creditor  who  had  a  present  de- 
mand capable  of  being  paid  or  satisfied 
must  have  the  amount  paid  or  satisfied. 
With  regard  to  outstanding  liabilities 
which  might  or  might  not  ripen  into 
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li.  J.  G. 
1870 


Inr€ 
Tons  Lira 
AmntANOi 

AKD 
GUABAKTBE 

GoMPAirr; 


Sic,  BoundeU  PcUmer,  Q.C.y  Mr.  Morgan^  Q.C.,  and  Mr.  Cook»on, 
for  the  Appellant : — 

This  case  is  covered  by  In  re  Family  Endowment  Society  (1), 


claims,  which  were  contingent  upon 
the  policieB  being  kept  up,  and  of  course 
expectant  upon  the  dropping  of  lives,  it 
was  expressly  provided  that  the  direc- 
tors were,  if  possible,  to  procure  from 
some  other  comply  an  undertaking  to 
pay  and  satisfy  the  liabilities,  and  then, 
having  made  their  terms  and  paid 
whatever  the  assets  would  allow  to 
that  other  company,  to  enable  them  to 
comply  with  their  undertaking,  they 
were  to  be  dissolved,  and  the  business 
concluded,  and  all  the  existing  assets 
divided  amongst  the  shareholdefs. 

That  was  the  position  in  whioh  the 
person  who  had  effected  the  policy 
placed  himself  in  regard  to  the  society. 
It  seems  to  me  that  this  may  have  been 
a  very  foolish  thing  for  him  to  do ;  but 
I  suppose  persons  would  assume  that, 
if  any  company  were  selected  to  take 
the  business  and  assets  of  their  com- 
pany, it  would  be  one  that  was  solvent 
and  respectable,  and  it  would  be  done 
honestly  and  bond  fdt ;  and  if  it  were 
done  honestly  and  hcndflde  there  does 
not  seem  to  be  any  substantial  objection 
to  it  Of  course  if  a  better  office  took 
the  liability,  it  would  be  difficult  to  say 
that  there  was  anything  which  would 
be  injurious  to  the  interests  of  the 
policy-holders.  Nor  must  we  try  the 
policy  of  such  a  provision  as  that  by 
the  Ught  which  is  now  thrown  retzo- 
spectiv^y  upon  it  by  the  iajct  of  the 
JJbwi^  eleven  years  afterwards,  having 
failed.  One  must  take  it  that  the  |hx>- 
vision  in  the  original  deed  of  settle- 
ment, at  the  time  it  was  made,  was 
intended  to  be  a  provision  for  the  trans* 
fer  tot  9khMifid€  and  substantial  office. 


If  it  were  otherwise  I  suppose  this  Court 
would  have  power  enough  to  prewut 
the  transfer  to  any  sham  office,  or  the 
doing  of  anything  which  vras  not  honest 
and  substantial. 

That  being  so^  the  policy-holder,  at 
all  events,  was  in  this  position :  when 
there  was  a  choice  given  to  him  as  to 
whether  he  would  take  the  security  of 
the  Albert^  he  migjbt  either  have  taken 
the  security  or  refused  it.  If  he  refused 
it,  he  might  have  enforced  suoh  datm 
as  he  might  have  at  that  time  against 
the  Titnee  office  for  their  breach  of  con- 
tract with  him. 

But  then  the  Albert  and  the  Times 
both  write  to  the  policy-holder,  and  say, 
"  We  have  made  arrangements  ** — not, 
as  has  been  pressed  upon  me^  arrange- 
ments for  the  amalgamation  of  the  two 
companies;  there  was  no  fraudulent 
representation  there;  what  they  have 
done  is,  they  have  said,  **We  have 
made  arrangements  for  the  amalggma- 
tioQ  of  the  business  of  the  two  com«- 
panies  "—that  is  to  say,  **  the  businesa 
of  the  Times  Life  Assumnee  Ccmpanif 
has  been  amalgamated  with  the  Albert 
Life  Assurance  Company^  of  No.  11, 
Waterloo  Place,  Pall  MaU,  at  which 
place  the  united  business  will  be  con- 
ducted henceforth/'  That  was  in 
truth  the  nature  of  the  transaction. 
One  office  was  taking  a  small  business 
of  a  snudl  assurance  office,  having  the 
benefit  of  the  existing  policies  and 
contracts  of  that  office.  Then  the 
Times  say  to  the  policy-holder:  **  The 
united  business  will  be  conducted  hence- 
forth under  t^e  title  of  the  Albert  amd 
Times  Life  Assurance  and  (huinmtee 


(1)  Law  Rep.  5  Ch.  118. 
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And  the  earlier  authority  of  Ex  parte  GHbson  (1)  tends  in  the  same 
direction.  There  is  not  enongh  to  discharge  the  Times  Company^ 
the  fair  oonstraction  of  what  took  place  being  that  the  liability 
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Company i  which  company  is  now  re- 
sponsible for  the  snm  assured  under 
your  life  policy;  and  we  have  the 
satisfaction  of  adding  that  the  Alhert 
Life  Asturance  Company  has  been  es- 
tablished nearly  twenty  yeais,  and  that 
by  the  amalgamation  therewith  of  the 
business  of  the  Times  Life  AMurance 
and  Qvaranted  Company  considerably 
increased  security  is  afforded  to  the 
policy-holdeiB  of  the  latter."  That  is 
to  say,  the  meaning  is,  not  that  you 
have  got  the  security  of  the  Alb&rt  in 
addition  to  the  security  of  the  Times^ 
which  is  to  continue  liable,  notwith- 
standing that  provision  in  the  deed  of 
settlement ;  but  you  have  got  the  se- 
-cority  of  a  much  better  office— of  an 
dder  and  larger  one.  Then  the  Albert 
say,  '*  We  shall  be  happy  to  make  the 
usual  indarsement  upon  your  policy 
on  your  forwarding  the  same  to  this 
office."  The  indorsement  appears  not 
to  have  been  mode ;  but  following  this 
the  policy-holder  goes  and  pays,  not  to 
the  directors  of  the  Times  Company^  or 
any  persons  whom  he  could  have  sup- 
posed to  be  the  directors  of  the  old 
Times  office,  but  to  the  directors  of  the 
company  who  were  carrying  on  the 
amalgamated  business,  the  premiums 
on  the  policy,  which  premiums  are  ac- 
cepted by  that  company. 

It  appeaiB  to  me,  if  the  case  were 
reversed,  upcm  that  alone,  if  he  had 
been  minded  to  say,  "I  am  not  a 
•creditor  of  the  Times,  which  is  an  in- 
solvent concern,  I  am  a  creditor  of  the 
Albert,^  that  the  Albert  would  not 
have  bnd  a  shadow  of  a  defence  to  such 
a  claim  on  behalf  of  the  policy-holder 
with  whom  they  had  so  dealt. 


Beyond  that,  there  is  this.  The 
policies  were  policies  with  participation 
in  profits ;  that  is  to  say,  participation 
in  profits  of  the  Times  office.  Then 
there  comes  a  time  when  it  is  arranged 
there  shall  be  a  participation  in  the 
profits  of  the  amalgamated  company, 
the  one  with  the  new  name  which  the 
Albert  has  taken ;  then  a  circular  is 
sent  to  every  policy-holder  giving  an 
account  of  the  policies,  and  in  what 
way  he  may  have  it,  either  in  addition 
to  the  amount  assured,  in  present  pay- 
ment, or  in  reducing  the  amount  of 
premium.  Accompanying  that,  there 
is  a  document  containing  a  very  full 
account  of  what  the  sociebr  is.  The  one 
I  have  before  me  is  one  issued  in  the 
year  1863 ;  but  they  are  all  in  the  same 
form.  It  gives  an  account  of  what  the 
office  is — "The  Albert  Medical  and 
Family  Endowment  Life  Assurance 
Company,  established  1838 ;"  there  is 
the  chief  office,  the  city  office,  the 
branch  office,  trustees,  directors,  and  so 
on.  Then  there  is  the  "  position,  busi- 
ness, and  progress**  of  the  company; 
the  assets  exceed  so  much,  the  subscribed 
capital  is  so  much,  the  annual  income 
is  80  much;  and  then  ''the  directors 
beg  leave  to  submit  to  the  proprietors 
a  statement  of  the  business  for  the  year 
1861,"  and  so  on.  Then  they  give  an 
account  of  what  the  whole  business  of 
the  society  has  been ;  what  the  profit 
upon  that  whole  business  has  been; 
and*  the  mode  in  which  the  proportion 
of  that  business  is  to  be  distributed 
between  the  policy-holders  of  the  whole 
comx^any,  entirely  excluding,  therefore, 
any  possibility  of  a  notion  on  behalf  of 
the  policy-holder,  that  when  he  received 
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of  the  Albert  Company  was  additional :  Kirwan  v.  Kirwan  (1)  ; 
Lindley  on  Partnership  (2) ;  Winter  v.  Innes  (3).  The  form  of 
receipt  for  premiums  is  consistent  with  our  contention :  Be  JIfan- 


this  circular  and  received  tbc  iDtimation 
that  a  bonus  bad  been  attributed  to  him, 
it  possibly  might  be  a  bonus  upon  the 
business  of  the  Albert^  kept  entirely 
separate  and  distinct  from  the  old  Times 
Life  Assurance  arid  Guarantee  Com~ 
panyy  if  such  a  thing  were  possible. 

It  is  quite  manifest  from  this,  that 
there  was  one  business  of  the  office, 
which  was  carrying  on  the  amalga- 
mated business  with  other  amalgamated 
businesses.  Then  there  is  an  ofifer 
made  to  this  policy-holder.  Ho  ac- 
cepts that  ofifer,  and  does,  upon  the 
footing  of  the  transfer  of  the  business 
to  the  Albert,  accept  a  share ;  it  is  a 
small  one,  it  is  true,  but  he  does  upon 
two  occasions  accept  a  share  of  the 
profits  of  the  Albert  Company,  as  being 
a  person  assured  with  the  Albert, 

After  that  Fam  of  opinion  that  there 
is  in  this  case  a  complete  novation. 
The  Albert  has  told  the  policy-holder, 
"  We  treat  you  as  a  policy-holder  of 
ours."  He  accepts  the  position  of  being 
a  policy-holder  of  the  Albert ;  and  after 
so  many  years  it  seems  to  me  that  it 
would  be  very  oppressive  upon  the 
shareholders  of  the  other  company  if  I 
were  compelled  to  come  to  a  dififerent 
conclusion  in  the  case  of  a  person  who, 
with  his  eyes  open,  has  really  dealt  with 
the  Albert, and  accepted  the  Albert  as  the 
office  which  was  to  pay  him  the  amount 
of  his  policy  when  it  became  payable. 

I  believe  in  a  case  somewhat  similar 
to  this  Yice-Chancellor  Matins  came  to 
a  similar  conclusion,  distinguishing  the 
case  of  a  policy-holder  from  that  of  the 
Petitioner  in  The  Family  Endowment 
Case,  who  was  an  annuitant,  on  the 
ground  that  there  had  been  payment 
of  premiums,  and  so  on. 


Mr.  Fry ; — It  was  the  case  of  In  re 
National  Provincial  Life  Assurance 
Society  (Law  Rep.  9  £q.  306,  314). 

The  Vicb-Chancklloe  :— I  do  not 
know  whether  there  was  any  bonus  in 
that  case. 

Therefore,  it  would  have  been  suffi- 
cient for  me  to  have  rested  my  judg- 
ment entirely  upon  the  fact  that  the 
same  point,  in  substance,  had  been 
decided  by  a  co-ordinate  branch  of  the 
Court,  from  which  it  would  not  b& 
seemly  for  me  to  differ,  unless  that 
decision  had  been  reversed  or  varied 
by  a  superior  tribunal.  But  I  have 
thought  it  right  to  go  into  this  case  at 
full  length,  and  to  give  my  reasons 
why,  if  it  had  come  before  me  in  the 
first  instance,  I  should  not  have  dif- 
fered from  the  judgment  of  the  learned 
Vice  -  Chancellor.  Independently  of 
that,  I  should  have  come  to  the  oon- 
clusion  that  I  have;  and,  therefore,  I 
must  dismiss  the  Petition. 

Mr.  Boxburgh  asked  for  his  costs. 

The  Yxce-Chakcsllob  said  the  Peti- 
tion must  be  dismissed  with  costs  as  to 
the  Times. 

Mr.  Fry  asked  for  his  costs.  He 
said  that  considerable  doubt  existed  as 
to  whether  there  were  seven  members 
of  the  Times  in  existence.  If  so,  wind- 
ing up  would  be  impossible. 

The  Yicb-Chancellob  refused  to 
give  any  costs  to  Mr.  JVy*s  clients; 
and  directed  the  AJhert  liquidators  to 
take  their  costs  out  of  their  own  fond. 

(1)  2C.&M.6J7. 

(2)  Page  447. 

(3)  4  My.  &  Cr.  101. 
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Chester  and  London  Life  Assurance  Association  (1).  The  original 
coBtract  was  always  treated  as  subsisting,  and  the  Albert  Company 
must  be  treated  as  acting  on  behalf  of  the  Times^  Company  in  the 
dealings  with  Christie. 

Mr.  Boxburffh,  Q.C,  and  Mr.  Higgins,  for  the  Times  Company  ; 
Mr.  Kay,  Q.G.,  and  Mr.  Whitehome,  for  the  Albert  Company ;  and 
Mr.  Fry,  Q,.C.,  and  Mr.  Smithett,  for  opposing  shareholders  in  the 
Times  Company,  were  not  called  upon. 


L.  J.  G. 
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COMPAMT. 


Sib  G.  M.  Giffabd,  L.  J. : — 

This  case  appears  to  me  a  very  plain  one,  and  quite  distinct 
from  the  case  of  In  re  Family  Endowment  Society  (2  ). 

The  facts  are  these : — A  Mr.  Christie  effected  two  policies  of  assu- 
rance with  the  Times  Assurance  Office.  Those  policies  were  issued 
for  one  year  with  the  premiums  paid  down,  and  then,  if  he  chose  to 
pay  the  same  premiums  every  year  up  to  the  time  of  his  death,  he 
ha&  a  right  to  hold  the  Tim£s  Company  to  their  bargain ;  but  then 
he  was  bound  to  pay  the  premiums  to  that  company.  The  policies 
were  effected  in  the  year  1852.  Mr.  Christie  went  on  keeping  them  up 
until  March,  1857.  I  must  take  it  that  he  received  the  circulars 
which  were  sent  out  in  March,  1857.  There  are  two  circulars 
which  are  very  important,  and  they  seem  to  me  to  put  it  distinctly 
to  Mr.  Christie,  whether  he  would  or  would  not  accept  the  responsi- 
bility of  the  Albert  and  Times  office  instead  of  the  responsibility  of 
the  Times  Company  f  The  first  circular  came  from  the  Times 
office  and  was  in  these  terms : "  Sir, — ^I  beg  to  inform  you  that  the 
business  of  the  Times  Life  Assurance  and  Quaraniee  Company  has 
been  amalgamated  with  the  Albert  Life  Assurance  Company,  of 
No.  11,  Waterloo  Place,  Pall  Mail,  at  which  place  the  united  busi- 
ness will  be  conducted  henceforth  under  the  title  of  the  Albert  and 
Tim£s  Life  Assurance  and  Ouarantee  Company,  which  company  is 
now  responsible  for  the  sum  assured  under  your  life  policy."  That, 
therefore^  is  a  direct  communication  that  the  Times  office  and  busi- 
ness was  merged  in  another,  a  new  and  distinct  company,  and  that 
that  company  was  responsible  for  the  policy.  Then  there  comes 
this:  ''I  have  to  request  therefore  that  future  payments  of  pre- 

(1)  Law  Rep.  9  Eq.  643.  (2)  Law  Rep.  5  Ch.  118. 
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L.  J.  Q.      miums  may  be  made  to  Eenry  W.  Smtih,  Esq^  the  actuary  and 

1870        secretary  of  the  said  Albert  and  Times  Life  Assurance  wnd  Quor 

^"^^       rarUee  Company,  or  to  his  order."    That,  I  think,  with  leference  to 

Tims  Lire   the  form  of  the  policy,  is  very  material,  because  the  policy  required 

AMD        Ilim  to  pay  the  Times  ofiBce,  and  here  is  a  request  (founded  on  the 

OouPAXT.    statement  that  another  and  a  different  company  was  responsible 

for  the  future),  that  he  wiU  pay  his  premiums  to  the  new  company. 

I  take  it  that  if  this  had  been  assented  to  by  the  payment  of  the 
premiums,  it  would  at  once  have  released  the  Times,  and  it  would 
have  been  an  acceptance  by  the  person  who  so  paid  of  the  liability 
of  the  new  company.  Then  the  circular  goes  on,  **I  have  the 
satisfaction  of  adding  that  the  Albert  Life  Assurance  Company  has 
been  established  nearly  twenty  years,  and  that  by  the  amalgama- 
tion therewith  of  the  business  of  the  Times  Life  Amuranee  and 
Chuxrantee  Company,  considerably  increased  security  is  afibrded  to 
the  policy-holders  of  the  latter,  and  I  have  therefore  great  pleasure 
and  confidence  in  soliciting  your  recommendation  and  support  of 
the  Albert  and  Times  Life  Assurance  and  Guarantee  Oompan^.^ 
Along  with  that  came  another  droular  &om  the  Albert  and  Times 
office,  which  is  in  these  terms :  *^  With  reference  to  the  annazed 
communication,  I  have  the  pleasure  of  confirming  the  fact  that  the 
above  company  has  undertaken  the  risk  of  your  life  policy  effected 
with  the  Tim^  Life  Assurance  and  Guarantee  Company,  and  will 
be  happy  to  make  the  usual  endoisement  upon  such  policy  on 
your  forwarding  the  same  to  this  office."  No  doubt  the  endorse- 
ment was  not  asked  for,  and  the  policy  was  not  sent,  but  I  take  it 
if  a  policy-holder — ^his  contract  being  with  the  Times  office — ^that 
he  was  to  pay  the  premiums  to  the  Times  office— -receives  those 
circulars  and  says  nothing,  but  acquiesces  in  them  by  paying  the 
premiums  at  the  Albert  office,  that  is  precisely  the  same  thing  as 
if  the  policy  had  been  sent  in  and  endorsed,  and  he  never  could  be 
heard  to  say  that  he  had  not  accepted  that  responsibility  and  that 
risk  which  were  offered  to  him.  But  the  case  does  not  stand  simply 
upon  those  circulars.  Matters  went  on  from  the  year  1857  to  the 
year  1863,  the  premiums  being  as  I  take  it  regularly  paid.  True 
it  is  that  every  receipt  for  a  premium  on  the  policy  i&  marked  as  for 
a ''  21  policy,"  which  meant  a  Times  policy,  but  it  is  given  with 
reference  to  the  responsibility  of  the  Albert  and  Times  office,  and 


VOL.  VJ  OUaANCEBY  APPEALS.  395 

the  circulars  had  said  in  so  many  words  that  the  AU)ert  and  Ti^jhes  l.  j.  g. 

office,  if  the  policy-holder  agreed,  would  stand  in  the  place  of  the  i870 

Times  office.   Things  went  on  in  that  way  until  the  year  1863,  and  ^^ 

in  the  year  1863  there  comes  a  report.     That  again  refers  to  the  ^™"  ^^^ 

^  ^  ^  ^  °  Absurakce 

Times  policy,  but  not  so  referring  to  it  for  the  purpose  of  shewing  aito 
it  to  be  a  thing  for  which  the  Albert  Company  was  not  liable,  but  Compakt. 
for  the  purpose  of  distinguishing  its  number  and  amount,  treating 
it  as  something  which  would  give  a  right  as  against  the  Albert 
Company.  The  report  begins  in  this  way,  "  Sir, — I  have  the  plea- 
sure to  send  you  by  desire  of  the  board,  a  report  of  the  proceedings 
at  an  annual  meeting  of  the  proprietors  of  this  company,  held  on 
the  24th  of  December  last,  by  which  you  will  perceive  that  a 
further  allotment  of  the  surplus  profits  of  the  company  has  been 
made  to  the  assured."  Then,  after  stating  what  those  profits  are, 
it  says,  "In  conclusion,!  desire  to  call  your  attention  to  the  gratify- 
ing fact  that  the  new  business  of  the  company  " — that  is,  the  Albert 
Company — ^"  which,  as  per  annexed  report,  recently  reached  in  one 
year  the  unprecedented  amount  of,"  &c.,  "is  still  progressing 
most  satisfactorily,  and  at  a  rate  which  must  materially  augment 
the  future  profits  of  the  company."  That  bonus  is  accepted,  and 
I  quite  agree,  accepted  as  being  in  respect  of  a  thing  called  "  a 
Times  policy,"  but  that  must  be  taken  with  regard  to  and  in  con- 
nection with  the  whole  transaction,  the  circulars  that  had  been 
received,  the  payments  which  had  been  made,  and  the  fact  known 
to  the  policy-holders,  that  this  bonus  was  in  point  of  fact  a  bonus 
paid  out  of  the  assets  of  the  Albert  and  Times  Life  Assurance 
Company. 

That  being  so,  I  do  not  hesitate  to  say  that  in  this  case  there 
was  distinctly  put  to  this  policy-holder  the  proposition,  **  We  tell 
you  that  this,  which  is  a  different  company  from  the  Times  Com- 
pany^ which  has  absorbed  the  Times  Company,  has  accepted  and 
taken  upon  itself  the  responsibility  of  your  policy ;  we  ask  you 
to  pay  to  the  directors  of  this,  a  different  company,  the  premiums 
upon  your  policy ;  will  you  accept  this  risk  7*  And,  without  a 
word,  the  premiums  are  all  paid,  not  to  the  Times,  but  to  a  dif- 
ferent company*  To  my  mind  that  is  to  demonstration  a  clear 
novation ;  aud,  that  heiog  so,  the  appeal  must  be  dismissed  with 
costs. 
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L.  J.  G.  Mr.  Fry,  Q.C.,  and  Mr.  Smithett,  applied  for  costs  on  behalf  of 

1870        a  shareholder  in  the  Times  Company. 

Times  Life  The  LoBD  JUSTICE  GiFFARD : — It  js  my  invariable  rule  not  to 

'^^AND^^"  &^^  ^^^^  ^  shareholders  in  such  a  case.    The  company  are  the 

GvAHANTEE  propor  partics  to  resist  the  application  for  a  winding-up  order,  and 

—  *  the  appearance  of  shareholders  is  unnecessary. 

Solicitors  :  Messrs.  Burton^  Yeaies,  &  Hart ;  Messrs.  Edwards  & 
Edwards;  Messrs.  Lewis,  Mtmns,  d:  Co.;  Messrs.  Kingsford  & 
Borman. 


FA,  17. 


L.  J.  G.  Jn  re  WESTERN  LIFE  ASSURANCE  SOCIETY. 

1870  Ex  parte  WILLETT. 

Winding-up — Appointment  of  Official  Liquidator — AmalgamaM  Companies, 

In  1865  the  TF.  assuranoe  society  made  over  its  business  to  the  A.  com- 
pany. In  1869  an  order  was  made  for  winding  np  the  A,  company,  and 
shortly  afterwards  a  creditor  of  the  W,  society,  who  had  not  accepted  the 
^1.  company  as  his  dehtor,  obtained  an  order  for  winding  up  the  W.  society. 
After  the  transfer  the  A,  company  had  carried  on  the  business  of  the  W. 
society,  and  all  the  transactions  relative  to  that  business  Avera  entered  in 
the  books  of  the  A,  company  : — 

Held  (affirming  the  decision  of  James,  V.C.),  that  one  of  the  liquidators 
of  the  A,  company  was  the  most  proper  person  to  be  appointed  liquidator  of 
the  W.  society,  as  a  great  saving  of  expense  would  thus  be  effected,  and 
directions  might  bo  given  for  appointing  separate  solicitors  to  represent  the 
interests  of  the  two  companies  if  any  question  should  arise  betAveen  them. 

1  HIS  was  an  appeal  by  one  of  the  creditors  of  the  Western  Life 
Assuranoe  Society  from  an  order  of  Vice-Chancellor  Jam^s  appoint- 
ing as  liquidator  Mr.  Price,  who  was  one  of  the  liquidators  of  the 
Albert  Life  Assurance  Company. 

The  Western  Life  Assurance  Society  was  formed  in  1842.  In 
1865  an  arrangement  was  entered  into  for  making  over  its  assets 
and  business  to  the  Albert  Company.  The  latter  company,  by  the 
terms  of  the  contract,  dated  the  14th  of  June,  1865,  agreed  that 
'^  the  said  company  shall  pay  and  satisfy  all  claims  and  demands 
upon  the  said  society  arising  from  assurances  and  other  contracts 
and  engagements  when  and  as  the  times  for  the  pajrmont  and 
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satisfaction  of  the  same  sucQessiyely  arise,  and  shall  take  upon 
itself  all  other  the  liabilities  of  every  description  of  the  said 
society.*'  This  arrangement  was  carried  into  effect,  and  the  books 
of  the  Western  Society  were  handed  over  to  the  Albert  Campany, 
which  did  not  carry  on  those  books,  but  all  the  subsequent  trans- 
actions relating  to  the  business  of  the  Western  Society  were  entered 
in  the  books  of  the  Albert  Campany  among  the  entries  of  its  other 
transactions.  The  case  was  the  same  with  respect  to  various  other 
<!ompanie8,  which  had  similarly  become  absorbed  in  the  Albert 
Company, 

In  August,  1869,  an  order  was  made  for  winding  up  the  Albert 
Company,  Messrs.  Price  and  Tounff  were  appointed  liquidator. 
An  annuitant  of  the  Western  Sodetyy  who  had  not  accepted  the 
substitution  of  the  Albert  Company  as  her  debtors,  not  long  after- 
wards presented  a  Petition  to  wind  up  the  Western  Society,  and  on 
the  4th  of  December,  1869,  a  winding-up  order  was  made. 

The  creditor  who  had  obtained  the  order  proposed  an  indepen- 
dent person  as  liquidator.  One  of  the  contributories  proposed 
Mr.  Price,  one  of  the  liquidators  of  the  Albert  Company,  The 
latter  proposal  was  supported  by  an  affidavit  of  the  liquidators  of 
the  Albert  Company,  who  deposed  to  the  effect  that,  having  regard 
to  the  contract  of  indemnity,  the  interest  of  the  Albert  Company 
in  the  liquidation  of  the  affairs  of  the  Western  Society  was  para- 
mount to  any  other  interest,  and  that  it  was  of  vital  importance 
to  the  shareholders  of  the  Albert  Company  that  the  debts  and 
liabilities  and  expenses  of  liquidation  of  the  Western  Society  should 
be  kept  down  as  much  as  possible,  and  that  the  possibility  of 
double  proofs  should  be  prevented;  that  the  liabilities  of  the 
Western  Society^  owing  to  the  accounts  since  the  amalgamation 
having  been  kept  only  in  the  books  of  the  Albert  Company,  could 
only  be  ascertained  from  those  books ;  that  they,  the  liquidators, 
had  already  necessarily  obtained  from  those  books  considerable 
information  as  to  the  nature  and  extent  of  the  assets  and  liabilities 
of  each  of  the  amalgamated  companies ;  that  it  was  expedient  that 
the  winding-up  should  be  intrusted  to  persons  representing  the 
Albert  Company,  which  was  primarily  liable ;  that  a  separate  liqui- 
dator could  not  investigate  the  affairs  of  the  Western  Society  with- 
out such  continual  reference  to  the  books  of  the  Albert  Cwnpany 
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li.  J.  G.  as  would  seriously  interfere  with  its  liquidation ;  and  that,  conse- 

1870  quently,  the  appointment  of  a  separate  liqnidator  would  lead  to  a 

2^e  dilatory  and  expensive  conrse  of  liquidation.    The  Yice-ChanoellQr^ 

^l^eT^  after  a  full  discussion,  decided  that  it  was  best  to  appoint  one  of  the 

Ayp«*»cT.  liquidators  of  the  Albert  Company  to  be  liquidator  of  the  Weshm^ 

BOCIETT.  ,  •  • 

Ex  paru  ^^^^V*  Spying  that  if  any  question  of  law  arose  on  which  the 
WiLLMTT,  interests  of  the  AJhert  Company  and  the  Weetem  Society  were 
conflicting,  a  separate  solicitor  could  be  appointed  to  act  for  the 
Western  Society  ;  and  that,  having  regard  to  the  way  in  which  the 
affairs  of  the  two  companies  were  mixed  up,  there  would  be  a  great 
saying  of  time  and  expense  in  having  a  common  liquidator  to  do 
all  matters  which  the  liquidator  had  to  do,  independently  of  legal 
proceedings. 

The  creditor  who  had  obtained  the  order  for  winding  up  the 
Western  Society  moved  by  way  of  appeal  from  this  decision. 

Mr.  Kay,  Q.C.,  and  Mr.  Waller,  for  the  Appellant : — 

The  Albert  Company  absorbed  a  number  of  other  companies 
besides  the  Western  Society.  The  liquidators  of  the  Albert  Com- 
pany will  have  a  bias  to  protect  the  Albert  Company,  Difficult 
questions  as  to  novation  will  arise.  In  some  of  the  companies  the 
liability  was  unlimited ;  in  the  Albert  Company  it  was  limited  by 
the  form  of  policy  used  by  that  company ;  and  it  is  necessary  for 
the  purposes  of  justice  that  the  different  companies  should  not  be 
represented  by  the  same  persons.  We  do  not  say  that  there  should 
be  a  distinct  liquidator  for  each  company,  but  there  ought  to  be 
some  classification.  The  judge  can  exercise  such  a  control  over 
the  proceedings  as  will  be  a  check  upon  needless  expenses,  but  he 
cannot  secure  the  exercise  of  an  independent  judgment  by  a  man 
who  is  called  upon  to  serve  two  masters. 

Mr.  Fry,  Q.C.,  appeared  for  a  body  of  creditors,  but  as  they  were 
not  Appellants  the  Lord  Justice  declined  to  hear  him. 

Mr.  CracJcnall,  for  the  official  liquidator  of  the  Western  Society. 

Sir  BoundeU  Palmer,  Q.C.,  Mr.  Eddis,  Q.C.,  and  Mr.  Siggins,  for 
the  official  liquidators  of  the  Albert  Life  Assurance  Company,  in 
support  of  the  order,  were  not  called  upon. 
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Sm  6.  M.  GiFFARD,  L.J. : — 

This  is  an  appeal  against  the  appointment  of  a  liquidator,  the 
Vice-Chancellor  having  exercised  his  discretion  as  to  that  appoint- 
ment. I  have  h'stened  with  attention  to  the  reasons  which  have 
been  given  to  shew  that  discretion  not  to  have  been  well  exercised, 
but  I  confess  I  cannot  accede  to  them.  If  they  were  sound,  the 
result  would  be  that  a  multitude  of  liquidators  must  be  appointed 
for  these  different  companies.  Now  there  must  be  an  immense 
mass  of  ordinary  administrative  business  relating  to  all  these  com- 
panies, the  affairs  of  which  are  very  much  mixed  together,  and 
whatever  gentlemen  make  themselves  masters  of  the  affairs  of  the 
Albert  Company^  must,  to  a  great  extent,  be  masters  also  of  the 
affairs  of  all  the  other  companies.  There  will,  therefore,  be  a  great 
saving  of  expense  if  the  same  liquidators  are  appointed  both  of 
the  AJbert  and  all  the  other  companies.  It  is  urged,  however,  that 
there  are  adverse  questions  between  the  companies.  That,  no 
doubt,  is  true.  But  then,  first  of  all,  it  is  to  be  observed  that  all 
proceedings  are  in  the  names  of  the  companies,  and  not  in  the 
names  of  the  liquidators ;  in  the  next  place,  the  liquidators  are 
officers  of  the  Court,  and  it  is  very  easy  to  appoint  separate  soli- 
citors, who,  in  cases  of  this  sort,  would  take  care  of  the  interest 
in  respect  of  which  they  are  appointed ;  in  addition  to  which  the 
whole  matter  is  under  the  direction  and  control  of  the  Vice-Chan- 
cellor in  Chambers ;  and  I  have  no  doubt  whatever  that  he  will 
give  such  directions  with  respect  to  the  raising  of  these  particular 
questions  as  will  enable  these  separate  solicitors  to  bring  them  fairly 
and  completely  before  the  Court.  That  being  so,  I  have  no  hesita- 
tion whatever  in  affirming  this  order,  and  dismissing  this  application 
with  costs. 

I  think  that  there  would  have  been  great  and  grave  ground  for 
dissatisfaction  if  any  other  course  had  been  adopted  than  that 
which  the  Vice-Chancellor  has  thought  fit  to  adopt. 

Solicitors :  Messrs.  Evwm  &  Co. ;  Mr.  Manning ;  Messrs.  LewiB^ 
Munns,  Nunn,  &  Langden. 
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L.  J.  G.         In  re  BANK  OP  HINDUSTAN,  CHINA,  AND  JAPAN. 

^^^  MITCHELL'S  CASE. 

Inspectorship  Deed — Winding-up — CcUls — Proof  under  Deed — Order  on  Debtors. 

Two  shareholders  in  a  company  ordered  to  be  wound  up  voluntarily  exe- 
cuted as  debtors  a  deed  of  inspectorship,  to  which  the  debtors,  the  inspectors, 
and  all  creditors  who  would  have  been  entitled  to  prove  against  the  debtors 
under  an  adjudication  of  bankruptcy,  were  expressed  to  be  parties.  The 
deed  contained  no  actual  assignment  of  the  estate  of  the  debtors,  but  con- 
tained provisions  for  converting  their  estate  into  money,  and  applying  it  in 
payment  of  the  debts  due  to  the  creditors ;  and  also  contained  provisions  for 
ft  release  being  given  to  them  in  certain  events.  The  deed  was  duly  regis- 
tered in  bankruptcy : — 

Beld  (reversing  the  decision  of  Stuartf  V.G.),  that  the  Court  of  Chancery 
ought  not  to  make  an  order  in  the  winding-up  upon  the  debtors  for  payment 
of  calls,  though  the  calls  were  made  since  the  deed  was  executed,  but  that 
the  calls  were  debts  proveable  under  the  deed  of  inspectorship. 

Jl>Y  an  indenture  dated  the  4th  of  January,  1867,  and  made  be- 
tween J.  W,  Mitchell,  B.  Aspinall^  and  B,  8.  Gumming  (the  debtors), 
of  the  first  part,  A.  F.  PavJly  E.  W.  Wingrove,  C.  F.  Cumming, 
and  D.  C.  Brown  (the  inspectors),  of  the  second  part,  and  the 
several  persons,  companies,  and  firms  who,  at  the  date  of  the  said 
indenture,  were  respectively  creditors  of  the  said  debtors,  or  of 
one  of  them,  or  of  Mitehdl  and  AapinaU  in  respect  of  their  late 
partnership,  or  who  would  be  entitled  to  prove  under  a  joint  adju- 
dication of  bankruptcy  against  the  said  debtors,  had  such  been 
made  on  the  day  of  the  date  of  the  said  indenture,  of  the  third 
part,  provisions  were  made  for  placing  the  estate  and  effects 
of  the  debtors  under  inspectorship,  and  it  was  declared  that  their 
joint  estate  and  separate  estates  should  be  administered  in  accord- 
ance with  the  principles,  rules,  and  practice  of  the  English  bank- 
ruptcy law,  or  as  near  thereto  as  circumstances  would  permit, 
regard  being  had  to  the  terms  of  the  said  indenture.  By  Art.  9 
of  the  deed,  it  was  declared  that  all  the  moneys  and  proceeds 
of  the  joint  estate  and  separate  estates  should,  after  payment 
of  costs  and  charges,  be  applied  in  or  towards  paying  the  debts 
due  from  the  said  debtors,  or  any  of  them,  to  the  creditors, 
regard  being  had  in  the  application  of  the  said  joint  and  separate 
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estates  to  the  rules,  rights,  and  equities  which  govern  the  adminis-     L.  J.  G. 
tration  of  joint  and  separate  estates  in  bankruptcy.    By  Art.  21        1870 
the  debtors  agreed,  when  required  by  the  inspectors,  to  convey  or   hitohxll's 
assign  the  joint  estate  and  separate  estates  to  the  inspectors.     By 
Art  23,  it  was  provided  that  when  the  estates  had  been  fully 
administered,  and  the  estates  assigned,  and  the  inspectors  should 
certify  that  one  or  more  of  the  debtors  ought  to  be  released  from 
the  debts  due  to  the  creditors,  then  the  debtor  or  debtors  named 
in  such  certificate  should  thenceforth  be  absolutely  released  from 
the  debts  due  by  them  or  him  to  the  creditors. 

This  deed  was  registered  in  the  Court  of  Bankruptcy  on  the 
2l8t  of  June,  1867. 

Mitchell  and  AspinaU  were  shareholders  in  the  Bank  of  Em- 
dtutan^  China^  cmd  Japan,  Limited,  an  order  for  the  voluntary 
winding-up  of  which  had  been  made  in  December,  1866 ;  and  in 
July,  1869,  a  call  upon  Mitchell  and  AspinaU  for  £517  was  made 
in  the  winding-up.  The  official  liquidator  applied  to  the  Vice- 
chancellor  Stuart  for  an  order  on  them  for  payment  of  this  sum, 
and  the  yice-Chancellor,  on  the  Slst  of  January,  1870,  made  an 
order  accordingly  upon  them  for  payment  within  four  days  (1). 


(1)  1870.    Jan.  31. 

Sib  John  Stuabt,  V.C,  said  that» 
on  the  careful  perosal  of  the  197th 
and  198th  sections  of  the  Baiikrv^picy 
Actj  1861,  under  which  this  deed  of 
inspectorship  had  been  registered,  he 
could  see  no  reason  to  doubt  that 
it  was  for  the  Court  of  Bankruptcy 
to  say  whether  process  for  the  sum  of 
£517,  or  any  part  of  it,  should  issue 
against  these  oontributories.  The 
amount  due  from  them  as  oontribu- 
tories had  been  duly  ascertained  in  this 
Court,  and  it  was  for  this  Court  to 
make  an  order  for  the  payment  of  what 
was  found  to  be  due.  When  the  order 
for  payment  had  been  made,  the  Act 
of  Parliament  made  it  the  duty  of  the 
liquidator  to  apply  to  the  Coiurt  of 
Bankruptcy,  under  the  198th  section, 
for  leave  to  issue  process  to  enforce 
payment.   All  questions  as  to  the  deed 


of  inspectorship  were,  by  the  197th 
section,  expressly  committed  to  the 
Court  of  Bankruptcy;  but  these  oon- 
tributories had  now  asked  this  Court 
to  decide  the  question  as  to  the  deed  of 
inspectorship,  and  as  to  their  rights  to 
protection  under  the  Bankruptcy  Act, 
It  was  said  that  the  198th  section  gave 
to  the  Court  of  Bankruptcy  no  right 
to  give  any  protection  against  the  pro- 
cess of  this  Court  for  contempt;  but 
on  this  point  the  language  of  the  Act 
left  no  doubt.  All  process  of  every 
kind,  whether  against  the  estate  or  the 
person  of  the  bankrupt,  was  within  the 
language  of  the  section.  Process  of 
this  Court  for  contempt  was  process 
against  the  person,  and  as  such  was 
certainly  within  the  words  of  the  sec- 
tion. His  Honour  would  have  had  no 
doubt  as  to  the  construction  of  the 
statute  were  it  not  for  the  cases  of  E^ 
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MiieheH  and  Aspinali  now  moyed,  by  way  of  appeal,  to  discharge 
this  order. 

Mr.  Karddke,  Q.C.,  and  Mr.  E.  C.  Wmis,  for  the  Appellants  :— 

The  order  of  the  Vice-Chancellor  requires  a  double  process,  first 
in  this  Court  and  then  in  the  Court  of  Bankruptcy,  and  is  contrary 
to  Ex  parte  King  (1),  and  also  to  Financial  CorporaJtion  v.  Laith 
rence  (2).  This  deed  would  be  a  good  defence  at  law  to  an  action 
by  the  liquidators,  and  might  be  pleaded  by  the  debtors :  Bom  t. 
Bailey  (3),  Corner  v.  Swed  (4). 


^arU  King  (Law  Rep.  4  Eq.  566 ;  Ibid. 
3  Ch.  10),  and  Financial  Corparaticn 
V.  Lawrtnee  (Law  Rep.  4  C.  P.  731), 
in  which  cases  these  matters  were 
brought  before  the  Court  in  sach  a 
way  as  called  for  a  decision  on  the 
validity  and  scope  of  deeds  r^stered 
in  bankruptcy.  But  from  the  way  in 
whidi  the  quesUon  was  presented  to 
the  Court  in  King*B  Ctue^  and  the 
course  which  the  argument  took,  the 
language  of  the  Act  of  Parliament 
seemed  in  no  degree  to  have  attracted 
the  attention  of  the  Court;  nor  was 
there  any  reason  stated  for  the  con- 
struction which  was  assumed  to  be  the 
proper  construction.  As  to  the  case  of 
Financial  Corporaium  t.  Lawrenee^ 
the  only  question  submitted  to  the 
Court  of  Commcm  Pleas  was  the  ts* 
lidity  of  the  deed  and  the  extent  of  its 
operation,  so  that  the  question  of  juria- 
diction  was  kept  out  of  view.  In  the 
present  case  it  had  been  argued  that 
the  liquidators  should  hare  prored  in 
bankruptcy  for  the  estimated  amount 
of  the  call  under  the  77th  section  of 
the  Comixifif es  Jd,  1862 ;  but  it  did 
not  seem  that  they  were  bound  to  do 
this.  The  enactment  was  permissive 
only,  and  having  a  discretion  they  had 
a  right  to  exercise  it  in  the  way  which 
seemed  to  them  most  beneficial  to  the 
company.  According  to  the  words  of 
the  197th  section^  it  was  for  the  Court  of 


Bankntptcy  to  determine  all  questions 
arising  under  the  deed  according  to  the 
law  and  practice  of  bankruptcy,  so  far 
as  they  might  be  applicable ;  and  the 
198th  section  prohibited  any  executioD 
against  the  property  or  person  of  the 
bankrupt  without  the  leave  of  the 
Court  of  Bankruptcy.  This  left  the 
question  of  protection^  and  the  extent 
to  which  the  protectioQ  was  to  be  given, 
exclusively  to  the  Court  of  Bankruptcy 
in  which  the  deed  was  registered.  If 
the  Court  of  Chancery,  disr^arding 
the  Act  of  Parliament,  were  to  enter- 
tain the  question  of  protection,  and  to 
decide  how  &r  the  deed  was  a  protec- 
tion, or  whether  it  was  a  protection  at 
all,  it  would  create  great  confusion,  and 
interfere  for  no  useful  purpose  with  the 
statutory  jurisdiction  in  bankruptcy. 
Entertaining  these  opini<ms  as  to  the 
construction  of  the  statute,  and  con- 
sidering that  the  authority  of  the  Act 
of  Parliament  was  the  highest  autho- 
rity. His  Honour  must  now  make  an 
order  for  payment  of  the  ascertained 
balance.  The  duty  of  the  liquidator 
would  be  to  apply  to  the  Court  of 
Bankruptcy  for  leave  to  issue  process 
according  to  the  course  of  that  Court. 

(1)  Law  Rep.  4  Eq.  566 ;  3  Ch.  10. 

(2)  Ibid.  4  C.  P.  731. 

(3)  Ibid.  3  Q.  R  62L 

(4)  Ibid.  1  G  P.  453. 
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Mr.  Cheene,  Q.C.,  and  Mr.  LindJey^  for  the  official  liquidator : —     L.  J.  G. 
The  Court  of  Chancery  in  the  winding-up  ascertains  what  is  the        ^^^ 


liability  of  the  contributory,  though  execution  cannot  be  enforced   Mitchell's 

without  the  leave  of  the  Court  of  Bankruptcy.     The  question  is,       ' 

whether  this  debt  would  be  proveable  in  the  bankruptcy ;  and  we 
say  it  could  not  be  proved,  and  was  not  included  in  this  deed. 
This  deed  contains  no  assignment  of  the  estate  of  the  debtors,  and 
names  no  trustees  against  whom  the  official  liquidator  can  proceed. 
"Who  is  to  be  put  upon  the  list  as  a  contributory  ?  The  mere  call 
is  not  enough,  and  an  order  to  pay  is  necessary  to  fix  the  sum  due, 
and  the  person,  which  is  all  that  it  amounts  to.  If  made  in  any 
other  shape  the  liquidator  would  have  to  prove  the  whole  case 
before  the  Court  of  Bankruptcy.  As  it  is,  we  can  go  before  that 
Court  and  make  our  claim  upon  this  order.  Eariie's  Case  (1) 
shews  that  a  bankrupt  remains  liable  for  calls. 

Sir  G.  M.  Giffard,  L  J. : — 

The  first  question  to  be  determined  in  this  case  is,  whether  this 
call  is  a  debt  proveable  under  the  inspectorship  deed.  I  quite 
agree  that  if  this  call  is  a  debt  not  proveable  under  the  deed,  as 
in  E»  parte  King  (2),  then  the  form  of  order  which  has  been 
adopted  would  be  a  proper  form,  because  the  debtors  would  beyond 
all  question  be  liable  to  pay.  But  when  we  look  at  the  deed,  I 
think  the  answer  to  the  question  is  sufficiently  plain,  because  the 
parties  of  the  third  part  include  all  persons  who  could  prove  under 
an  adjudication  of  bankruptcy,  and  if  under  an  adjudication  of 
bankruptcy  this  call  could  be  proved  it  would  make  the  official 
liquidators  parties  to  the  deed. 

We  need  not  go  into  the  law,  which  is  now  settled  that  if  bank- 
ruptcy, or  that  which  is  its  equivalent,  comes  after  the  order  for 
winding  up,  there  may  be  a  proof.  That  is  settled  by  Ex  parte 
King^  and  has,  I  think,  been  followed  by  decisions  at  common  law. 
But  then  it  has  been  said  that  these  are  creditors  whose  debts  were 
not  due  according  to  the  9th  article  of  the  deed.  That,  however, 
depends  upon  how  we  read  the  word  ^*  due,"  as  used  there.  It  is 
a  very  comprehensive  term,  and  to  my  mind  it  does  not  mean  a 

(1)  Law  Rep.  4  Oh.  274.  (2)  Law  Rep.  3  Ch.  10. 
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L.  J.  G.     ^^^^  payable  at  the  moment,  but  a  debt  which  existed  at  the  date 

1870       of  the  deed,  and  is  therefore  proyeable  under  it.    That  is  quite 

^jj^^^^,g   manifest  from  the  other  terms  of  the  article,  which  provide  that 

Cask.       this  property  is  to  be  applied  "  in  or  towards  paying  the  debts  due 

from  the  said  debtors,  or  any  of  them,  to  the  said  creditors,  regard 

being  had  in  the  application  of  the  joint  and  separate  estates  for 

the  payment  of  the  said  joint  and  separate  debts  to  the  rules, 

rights,  and  equities  which  govern  the  administration  of  joint  and 

separate  estates  in  bankruptcy.''    This,  of  course,  means  that  the 

estate  is  to  be  administered  by  paying  everything  which,  if  there 

was  a  bankruptcy  would  be  proveable  under  the  bankruptcy. 

That,  therefore,  disposes  of  that  part  of  the  case. 

Then  we  come  to  the  other  part  of  the  case,  namely,  whether  it 
was  right  that  the  order  should  be  made  in  this  form,  directing 
these  debtors  actually  to  pay  the  sum  within  four  days,  there  being 
no  dispute  as  to  the  amount.  Now,  I  do  not  think  that  this  ques- 
tion is  open  to  me.  It  is  concluded  by  Ex  parte  Kinff(l).  That 
case  was  decided  by  the  present  Lord  Chancellor  as  Vice-Chan- 
cellor, and  then  by  Lord  Gaims  as  Lord  Justice,  and  I  do  not 
consider  myself  at  liberty  to  overrule  an  antecedent  decision  of 
this  Court,  unless,  of  course,  it  was  shewn  that  there  had  been 
some  inadvertent  mistake.  In  that  case,  beyond  all  question, 
every  one  of  these  grounds  must  have  been  considered  by  the 
Court ;  and  the  Court  must  have  determined  that  the  deed  was 
good,  and  that  a  certain  portion  of  the  debt  was  proveable  under 
the  deed,  and  therefore  made  the  order  in  a  particular  form,  but 
that  another  portion  was  not  proveable  under  the  deed,  and  that^ 
therefore,  as  regarded  that  portion,  there  ought  to  be  an  order  on 
the  debtors  for  payment 

I  cannot  help  thinking  that  the  Vice-Chancellor  Shtart  has  over- 
looked what  the  result  of  the  decisions  of  the  Courts  of  Common  Law 
has  been ;  because  if  his  order  stands,  it  would  be  wrong  in  a  Court 
of  Common  Law  to  consider  any  one  of  these  inspectorship  deeds ; 
or,  in  other  words,  these  deeds  could  not  be  properly  pleaded  as  an 
answer  to  any  action,  but  every  person  whose  affairs  were  wound 
up  under  a  deed  of  this  sort  would  have  no  defence  to  an  action — 
would  be  compelled,  whether  he  liked  it  or  not,  to  have  judgment 

(1)  Law  Rep.  3  Ch.  10. 
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against  him,  unless  he  had  some  other  ground  of  defence,  and     L.  J.  G. 
would  then  be  obliged  to  go  to  the  Court  of  Bankruptcy  and  have        1870 
it  determined  there  whether  execution  should  be  issued  or  not.    ^n^^^^i;^ 
That  would,  in  the  first  place,  be  a  most  inconyenient  state  of  the       ^^ 
law,  and  in  the  next  place  would  be  opposed  to  numerous  cases  at 
law  in  which  the  Courts  of  Common  Law  have  taken  upon  them- 
selyes  to  decide  whether  the  deed  was  pleadable  or  not,  on  the 
ground  that  if  the  deed  was  a  good  deed,  and  was  pleadable,  it 
followed  that  there  ought  to  be  no  judgment  at  law. 

That  being  so,  I  am  reUeved  from  very  much  of  the  difficulty 
of  setting  my  own  opinion  against  that  of  the  Yice-Chancellor, 
because  I  find  the  opinion  of  the  Courts  of  Common  Law,  the 
opinion  of  the  present  Lord  Cliancellor,  and  the  opinion  of  Lord 
Cairns,  on  the  subject,  and  I  may  venture  to  say  that  I  think 
these  opinions  quite  consistent  with  good  reason  and  good  sense. 
The  inconveniences  of  the  other  alternative  would  be  very  grave. 
The  Legislature  has  enacted  in  so  many  words  that  a  deed  of 
this  sort,  if  it  fulfils  certain  conditions,  shall  have  precisely  the 
same  effect  as  if  it  were  executed  by  all  the  parties,  and  it  has 
not  been  argued  that  this  deed  does  not  contain  all  the  requisites 
under  the  statute.  The  only  argument  has  been  that  it  does  not 
apply  to  this  particular  debt.  But  we  have  in  this  deed  provision 
for  a  release,  and  the  deed  has  been  for  all  practical  purposes 
executed  by  this  company  and  by  the  official  liquidator.  Suppose 
there  had  been  in  this  winding-up  a  compromise  under  which 
10a.  in  the  pound  had  been  taken,  and  then  the  official  liquidator 
of  the  company  having  taken  10a.  in  the  pound  came  to  this 
Court  and  asked  for  an  order  to  make  these  debtors  pay  within 
four  days.  The  answer  would  have  been^  the  Court  can  see 
whether  there  has  been  such  a  compromise  or  not,  and  whether 
there  has  been  a  release  upon  the  terms  of  sach  a  compromise  or 
not,  and  if  there  has  been  a  release  upon  the  terms  of  such  a 
compromise  the  Court  will  at  once  refuse  to  make  such  an  order, 
inasmuch  as  the  sum  was  not  due  and  was  not  recoverable  against 
the  debtors.  And  that  really  is  precisely  and  exactly  what  this 
case  is. 

Mr.  Lindley  suggested  that  the  official  liquidator  was  at  all 
events  right,  this  being  a  voluntary  winding-up,  in  coming  here  to 
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L.  J.  O.  get  the  actual  amount  settled  by  the  Court.  lu  some  particular 
1870  cases  this  may  possibly  be  a  matter  of  discretion,  but  in  this  case 
MrrcHSLL's  there  has  never  been  any  dispute  about  the  amount ;  and  certainly 
^^  I  should  hesitate  long  as  to  settling  the  amount  on  such  an  appli- 
cation, because  the  parties  would  simply  have  come  here  to  have 
the  amount  settled  by  this  Court,  which  has  no  power  what- 
ever under  the  winding-up  to  administer  the  trusts  of  a  deed  in 
the  Bankruptcy  Court  And  I  do  not  hesitate  to  say  that  a  much 
more  proper  course,  and  a  course  which,  except  in  very  rare  instances, 
I  should  insist  upon,  would  be  if  there  was  any  dispute  between 
the  liquidator  under  a  voluntary  winding-up  and  the  persons  who 
were  trustees  of  a  deed  of  that  sort,  that  they  should  apply  to  the 
Court  of  Bankruptcy.  They  could  as  readily,  and  probably  more 
readily,  and  at  much  less  expense,  get  their  accounts  settled  in  the 
Court  of  Bankruptcy  than  they  could  by  coming  here  first  to  have 
the  amount  fixed  by  what  is  termed  a  Call  Order,  and  then  after- 
wards going  into  the  Court  of  Bankruptcy  for  an  order  in  the 
administration. 

Under  all  the  circumstances,  therefore,  the  proper  course,  I  think, 
is  to  discharge  the  order  of  the  Vice-Chancellor.  But  I  think  it 
would  be  right  to  make  a  declaration  that  the  amount  of  the  call  is 
a  debt  properly  proveable  under  the  deed ;  make  no  other  order 
except  to  discharge  the  order  of  the  Yice-Chancellor,  and  give  the 
Appellants  the  costs  below.  I  cannot  give  them  the  costs  of  the 
appeal. 

Solicitors :  Mr.  J.  Earwood ;  Messrs.  Aehurfi,  Morris,  &  Co. 
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In  re  ESTATE  C50MPANY,  LIMITED  AND  REDUCED.         L.  J.  o. 

1870 
Companies  Act^  1867 — Beduction  of  Capital — Discontinuance  if  the  Use  rf  the  ,^v^ 

Words  "  and  reduced'  Mar,  19. 

The  eiEpiration  of  three  months  from  the  date  of  the  final  order  is  a  proper 
period  for  discontinuing  the  addition  of  the  words  **  and  rednced "  to  the 
title  of  a  company  whose  capital  is  reduced  under  the  Comjpanies  Act^  1867. 

Order  of  Stuart^  V.C,  yaried. 

IN  this  case  the  company  had  applied  to  Vice-Chancellor  Stuart 
for  an  order  confirming  a  special  resolution  for  reducing  their 
capital  The  Yice-Ghancellor  made  the  order^  but  fixed  the  date 
of  the  dissolution  or  winding-up  of  the  company  as  the  time  until 
which  the  words  "and  reduced"  should  form  part  of  the  title. 
The  company,  which  appeared  to  be  in  prosperous  circumstances, 
appe^ed  from  so  much  of  the  order  as  required  this  continued  use 
of  the  words  in  question. 

Mr.  Greene,  Q.C.,  and  Mr.  Wickens,  in  support  of  the  appeal, 
referred  to  In  re  Sharp,  Stewart,  dt  Co.  (1),  and  General  Order  of 
the  21st  of  March,  1868,  rule  20. 

The  Lord  Justice  Giffard  considered  that  the  rule  in  In  re 
Sharp,  Stewart,  dt  Co.  ought  to  be  followed,  and  fixed  the  period 
of  three  months  from  the  date  of  the  Yice-Choncellor's  order  as  the 
period  during  which  the  use  of  the  wotds  "  and  reduced  "  must  be 
continued. 

Solicitors :  Messrs.  Walters  &  Ctush. 

(1)  Law  Rep.  5  Eq.  155. 
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u  J.  a.  In  re  HAERISON'S  ESTATE. 

^f32r  ^^ — Ccnstruction — Deviu  without  Wards  qfLimUation — FeesimpU  implied 

May  6, 12,  Z*^"*  ^if^  ^^^^^ — Sub$tUuiion. 

A  teBtator,  by  his  will,  made  in  1806,  devised  all  his  real  estate  to  his  two- 
brothers  during  their  joint  lives  and  the  life  of  the  survivor ;  and,  after  the 
death  of  the  survivor,  unto  and  equally  amongst  all  the  children  of  his  said 
brothers  who  should  be  then  living ;  and  in  case  of  the  death  of  any  of  the 
said  children  in  the  lifetime  of  his  said  brothers  or  the  survivor  of  them, 
leaving  lawful  issue,  then  he  devised  the  part  or  share  of  such  deceased 
parent  or  parents  unto  and  equally  amongst  all  his,  her,  or  their  children 
who  should  be  then  living ;  and  he  devised  the  residue  of  his  real  and  jjer-- 
sonal  estate  to  his  widow,  her  heirs,  executors,  administrators,  and  assigns : — 

HM  (affirming  the  decision  of  McdinSf  Y.C.))  that  the  children  and  grand- 
children of  the  testator's  brothers  took  estates  in  feesimple  in  their  respective 
shares. 

In  construing  a  will  made  before  the  WUh  Act^  the  rule  that  an  indefinite- 
deviae  may  be  enlarged  into  a  feesimple  by  a  gift  over  in  a  particular  event 
is  not  confined  to  a  devise  of  a  vested  interest,  but  is  equally  applicable  to  a 
contingent  devise. 

XHIS  was  an  appeal  from  a  decision  of  Yice-Cbancellor  Malins, 

John  Harrison,  by  his  will,  dated  the  26th  of  December,  1806, 
devised  aU  his  messuages  and  hereditaments  to  his  wife  for  her 
life,  chargeable  as  therein  mentioned,  and  from  and  after  her 
death  to  the  testator's  two  brothers,  James  Harrison  and  William 
Harrison,  during  their  joint  lives,  and  on  the  death  of  either  ot 
them  the  surriyor  to  take  the  whole  for  his  life,  and  the  testator 
then  proceeded  as  follows :  ^^  And  from  and  immediately  after  the 
decease  of  both,  or  the  survivor  of  them,  my  said  brothers  James 
and  William,  I  do  hereby  give,  devise,  and  bequeath  all  and  sin- 
gular my  said  several  messuages,  or  dwelling  houses,  tenements, 
hereditaments,  and  premises,  with  their  respective  appurtenanoea 
(subject  and  charged  as  aforesaid),  unto  and  equally  amongst  all 
and  every  the  child  and  children  of  my  said  brothers,  James  Harri- 
son and  William  Harrison,  which  shall  be  then  living,  equally 
share  and  share  alike,  to  take  as  tenants  in  common,  and  not  a» 
joint  tenants ;  and  in  case  of  the  death  of  any  of  them,  the  said 
child  or  children  of  my  said  brothers,  in  the  lifetime  of  both  or 
either  of  them,  my  said  brothers,  leaving  lawful  issue  living,  then 
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I  giye,  deyise,  and  bequeath  the  part  or  share  of  such  deceased     L.  J.  G. 
parent  oi  parents  of  such  diild  or  children  as  aforesaid  unto  and       1870 
equally  amongst  all  and  every  his^  her,  or  their  child  or  children,       j„  „ 
as  the  case  may  happen  to  be,  which  shall  be  then  living,  share    ^^JJ^JJ^* 
and  share  alike,  such  child  or  children  as  aforesaid  to  have  or  take        — -* 
no  greater  or  other  share  than  the  parent  or  parents  of  such  would 
have  taken  or  been  entitled  to  if  living ;  and,  as  to  all  the  rest» 
residue,,  and  remainder  of  any  real  and  personal  estates  of  what 
nature  or  kind  soever  which  I  shall  or  may  die  seised,  possessed 
of,  or  entitled  to,  and  not  hereinbefore  by  me  otherwise  disposed 
of,  I  give,  devise,  and  bequeath  the  same  and  every  part  thereof  unto 
my  said  wife,  her  heirs,  executors,  administrators,  and  assigns/' 

The  testator  died  in  August^  1807.  William  Harrison'  died  in 
1809,  and  James  Harrison  in  1835.  At  the  latter  date  there  was  a 
daughter  of  James  Harrison  living,  and  children  of  deceased  children 
of  both  the  brothers. 

Part  of  the  testator's  real  estate  had  been  purchased  by  the 
Corporation  of  Liverpool  under  the  compulsory  powers  of  an  Act 
of  Parliament,  and  the  purchase-money  paid  into  Court. 

The  persons  entitled  under  the  children  and  grandchildren  pre- 
sented a  Petition  for  payment  of  the  money  to  them,  under  which 
inquiries  were  directed,  and  a  summons  was  afterwards  taken  out 
for  determining  the  rights  of  the  parties.  The  summons  having 
been  adjourned  into  Court,  the  Vice-Chancellor  decided  that  the 
effect  of  the  devise  was  to  give  an  estate  in  fee  in  the  respective 
shares  to  the  children  of  the  testator's  brothers  living  at  the  death 
of  James  Harrison  and  the  issue  then  living  of  such  as  were  dead. 
Prom  this  decision  the  heir-at-law  of  Margaret  Harrison,  the 
residuary  devisee,  appealed. 

Mr.  Cotton,  Q.C.,  and  Mr.  Wickens,  for  the  Appellant : — 

The  will  having  come  into  operation  before  the  1  Vict.  c.  26, 
the  gifts  are  all  prima  facie  for  life  only.  This  is  not  a  case  of 
substitution  of  the  issue  for  the  parents,  but  an  original  gift  to  the 
testator's  nephews  and  nieces,  and  the  children  of  such  nephews 
and  nieces  as  should  be  dead.  All  are  put  into  one  class,  and 
there  is  no  gift  over.    The  principle  of  Frogmorton  v.  Hdyday  (1) 

(1)  3  Burr.  1618. 

2  KZ  1 
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L.J.  G.     and  that  class  of  cases,  therefore,  does  not  apply.    They  were 

1870       decided  according  to  the  role  which  has  been  laid  down,  that  a 

jn  re       dcYise  without  words  of  limitation  may  be  enlarged  into  a  fee  by  a 

^^1^'"    gift  oyer  in  a  particular  event,  such  as  the  devisee  dying  under 

twenty-one.    But  it  would  be  extending  the  rule  beyond  what  has 

ever  been  done  to  apply  it  in  a  case  where  all  the  devisees  are  in 
one  class  and  there  is  no  gift  over.  It  is  contended  on  the  other 
side  that  the  efifect  of  the  limitation  is  the  same  as  if  there  had 
been  a  gift  over ;  but  the  rule  is  a  technical  one,  and  ought  not  to 
be  extended :  Loring  v.  Thomas  (1) ;  Doe  v.  CundaU  (2) ;  Doe  v. 
Holmes  (3) ;  Toovey  v.  Bassett  (4). 

The  Bespondents  also  rely  upon  the  cases  in  which  the  use 
of  the  word  ''share"  or  similar  words  by  a  testator  has  been 
held  to  indicate  an  intention  to  pass  the  fee.  But  those  are 
cases  in  which  the  testator  used  the  word  of  his  own  interest  in 
the  property,  not  of  the  interest  which  he  had  given  to  the 
devisees. 

Mr.  Joshua  Williams,  Q.C.,  and  Mr.  Kekewich,  for  persons  claim- 
ing under  the  children  of  the  testator's  brothers : — 

We  admit  that,  strictly  speaking,  there  is  no  substitution,  and 
that  the  devisees  are  all  put  into  one  class ;  but  the  question  is 
entirely  one  of  the  intention  of  the  testator,  and  here  there  is  a 
clear  intention  to  give  the  fee  both  to  his  nephews  and  their  chil- 
dren ;  for  if  the  testator  had  meant  his  nephews  to  have  estates 
for  life,  he  would  have  given  their  shares  to  their  children,  whether 
his  nephews  had  died  before  or  after  the  survivor  of  James  and 
William  Harrison  ;  whereas,  according  to  the  Appellant's  construc- 
tion, if  a  nephew  died  just  before  that  time,  his  issue  would  have 
the  share,  but  if  just  after,  his  issue  would  get  nothing.  And 
there  can  be  no  distinction  between  the  interest  of  the  nephews 
and  that  of  their  children,  for  it  is  clear  that  what  is  given  to  one 
member  of  the  class  is  given  to  the  others.  The  rule,  according 
to  which  an  indefinite  gift  is  enlarged  into  a  fee,  is  not  so  narrow 
as  the  Appellant  represents.  It  is  not  necessary  that  there  should 
be  the  gift  of  a  vested  interest,  with  a  devise  over;  an  alternative 

(1)  1  Dr.  &  Sm.  497.  (3)  2  Wila.  80. 

(2)  9  East,  400.  (4)  10  East,  460. 
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gift  has  the  same  effect :  Moone  v.  Heaseman  (1) ;  Feame^s  Fosthu-  L.  J.  6. 

mous  Works  (2) ;  BoUnson  v.  Orey  (3) ;   Doe  y.  Frod  (4).    We  1870 

also  rely  on  the  use  of  the  word  **  share/'    There  is  no  force  in  jf^r^ 

the  distinction  attempted  to  be  drawn  between  the  word  when  ^g??^^" 

used  of  the  testator's  interest,  and  when  used  of  the  interest  given  

to  the  devisee :  BM  v.  Penoyre  (5) ;  Pari$  v.  Miller  (6) ;  BenSey 
V.  OldfiM  (7). 

Mr.  Cotton^  in  reply. 


May  12.    Sir  G.  M.  Giffard,  L.J. : — 

The  question  in  this  case  arises  on  a  will  which  came  into  opera- 
tion before  the  WiUs  Act,  and  it  is  whether  the  words  of  devise 
immediately  preceding  the  residuary  clause  do  or  do  not  pass  a 
fee.  The  question  is  not  affected  by  the  residuary  devise,  for  it 
might  well  have  operated  on  failure  of  the  preceding  devise,  the 
interests  created  by  which  are  all  contingent.  In  the  earlier  part 
of  the  will  life  interests  are  created,  and  the  material  words  after 
these  life  interests  are  as  follows  [His  Lordship  then  read  the 
clause  from  the  will] : — 

Under  the  law  as  it  existed  before  the  Wilb  Ad,  it  was  a  rule, 
as  is  well  known,  that  a  mere  general  devise  of  land  did  not  carry 
the  fee ;  but  there  were  well-established  exceptions  to  this  rule, 
one  of  them  being,  that  a  devise  to  A.,  and  in  case  of  his  death 
before  a  given  period  or  periods,  or  under  given  circumstances, 
to  B.,  did  carry  the  fee.  The  reason  or  principle  on  which  this 
rule  was  founded  appears  to  have  been  that  if  land  was  directed 
to  go  over  in  one  of  several  specified  particular  events,  it  must 
be  taken  to  have  been  intended  that  it  never  was  to  go  over 
in  any  other,  and  therefore  a  fee  was  held  to  pass  in  the 
first  instance,  from  which  it  followed  that  what  did  pass  in  the 
second  instance  if  the  specified  event  or  events  happened  must  neces- 
sarily be  a  fee  also.    That  the  fee  passed  was  inferred  from  the 

(1)  Willes,  138, 142.  (4)  1  B.  &  C.  638. 

(2)  Page  136.  (5)  11  Eaat,  160. 

(3)  9  East,  1.  (6)  5  M.  &  S.  408. 

(7)  19  Bcav.  226. 
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li.  J.G.     substituted  gift.    In  the  cases  which  have  been  decided  on  this 

1S70        principle,  the  first  interest  it  is  true  has  been  a  Tested  interest^ 

l^^       subject  to  be  divested,  with  the  exception  perhaps  of  Bobinson 

^^^^^'^  ▼•  Chrey  (1),  in  which  case,  however,  there  were  other  special  cir- 

cumstanoes. 

It  has  been  urged  on  the  part  of  the  Appellant  in  this  case, 
that  no  new  rule  can  now  be  laid  down,  no  existing  rule  or  excep- 
tion extended  beyond  its  fair  limits,  and  that  there  is  but  one 
original  gift,  being  a  gift  to  a  given  class  of  persons  living  at  a 
particular  time,  which  might  or  might  not  consist  of  two  genera- 
tions. I  quite  agree  that  no  new  rule  or  exception  is  now  to  be 
created,  and  that  no  existing  exception  to  a  well-established  rule 
is  now  to  be  extended  beyond  its  fair  limits ;  but  though  the  mode 
of  describing  the  gift  on  the  part  of  the  Appellant  is  in  one 
sense  accurate — that  is,  if  you  look  at  the  actual  technical  vesting 
of  the  estate  and  nothing  else — this  is  not  in  my  opinion  the  true 
mode  of  describing  or  looking  at  the  gift  with  the  view  of  ascer- 
taining whether  it  does  or  does  not  come  within  the  principle  of 
the  exception  to  the  rule  which  has  been  referred  to.  The  will 
ought  to  be  looked  to  with  reference  to  the  gifts — ^first,  to  the 
parents,  and  secondly,  to  the  children  of  those  parents.  The  true 
way  of  describing  the  gift  in  question  is  as  being  a  previous 
contingent  gift  to  the  parents,  with  a  substituted  contingent  gift 
to  the  children  of  such  of  the  parents  as  might  happen  to  die 
before  the  specified  periods,  and  have  children  living  at  that 
period,  those  children  taking  their  parents'  share.  If  the  words 
**  which  shall  be  then  living  "  had  been  omitted  from  the  gift  to 
the  parents,  the  authorities  would  have  been  quite  conclusive ;  and 
the  inquiry  is  whether  the  principle  or  reason  on  which  the 
authorities  have  been  founded  is  not  jast  as  applicable  to  a  first 
contingent  as  to  a  first  vested  interest,  there  being  a  provision 
by  way  of  substitution  for  each  in  given  specified  events.  In 
Egerion  v.  Earl  Brownhw  (2),  Lord  Lyndhurd,  in  speaking  of  a 
contingent  remainder,  and  with  reference  to  the  applicability  to 
it  of  a  condition  subsequent,  says :  '^  The  fallacy,  if  I  may  so  speak, 
which  has  led  to  the  forcible  conversion  of  the  words  importing 
a  condition  subsequent  into  a  condition  precedent  seems  to  be 

(1)  9  East,  1.  (2)  4  H.  L.  C.  1,  157. 
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this — namely,  that  a  condition  subsequent  is  not  properly  appli-     L.  J.  O. 
eable  to  the  limitation  of  a  contingent  use  or  estate,  but  such  a       1870 
use  or  estate  is  an  interest  recognised  by  the  law  and  not  unfre-       xn  re 
quently  of  great  value;  and  there  is  no  more  inconsistency  in    ^e^^J^* 

making  it  subject  to  a  condition  subsequent  by  declaring  that  if       

A  certain  event  shall  liot  have  occurred  the  limitation  shall  deter- 
mine or  cease  and  be  void,  than  if  it  were  an  interest  vested  or  in 
possession."  And  in  the  same  case  (1)  Lord  8t,  Leonards  xxaea  these 
expressions :  ^^  I  can  have  no  doubt  that  a  contingent  use  is  a  con- 
fidenoe,  a  trust,  and  therefore  is  an  estate,  first  in  equity,  and  then 
■at  law,  but  which,  before  the  event  arises,  is  just  as  capable  of  being 
defeated  by  a  matter  subsequent  as  any  vested  estate  in  the  pos- 
session of  any  person."  Here  a  contingent  interest  was  created, 
and  this  contingent  interest  was  to  be  defeated  or  go  over  in  the 
event  of  the  death  of  the  person  or  persons  contingently  interested 
before  a  given  period  leaving  issue ;  and  if  a  vested  interest  would 
be  held  to  be  a  fee  under  these  circumstances,  and  it  clearly  would, 
according  to  the  same  raiio  decidendi,  a  contingent  interest  would ; 
and  if  the  first  gift  is  a  fee,  it  follows  that  the  second  is. 

For  these  reasons,  I  am  of  opinion  that  the  order  of  the  Court 
•below  ought  to  be  affirmed,  but  it  is  a  case  in  which  all  parties 
should  have  their  costs  out  of  the  funds. 

Solicitors :  Messrs.  Euibank  dk  Partington  ;  Messrs.  Singleton  db 
TaiterAaU. 

(1)  4  H.  L.  C.  207. 
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L.J.G.  MUNNS  V.  ISLE  OP  WIGHT  KAILWAY  COMPANY. 


1870 


Vendor  and  Furchcuer — Railway  Company — Unpaid  Landowner — Lien — 


May  7,  Receiver — Injunction, 

A  person  who  bad  sold  to  a  railway  company  some  land  over  which  the 
railway  had  been  made  and  opened,  obtained  a  decree  ordering  specific  perform- 
ance, and  declaring  his  lien  for  the  balance  of  purchase-money.  The  company 
having  become  insolvent,  an  order  was  made,  on  the  Petition  of  the  vendor, 
for  Bale  of  the  land  and  payment  of  the  deficiency,  and  for  an  injunction  re- 
straining the  company  imtil  payment  from  running  any  engine  over,  or 
otherwise  using  or  continuing  in  possession  of  the  land : — 

Held  (varying  the  order  of  James,  Y.C.),  that  an  injunction  was  not  the 
proper  form  of  relief,  as  it  would  make  the  land  useless  to  both  parties.  The 
order  for  an  injunction  was  therefore  discharged,  and  an  order  made  for  a 
receiver,  with  a  direction  to  the  company  to  give  him  immediate  possession. 

Where  land  purchased  by  a  railway  company  is  sold  to  enforce  the  vendor^s 
lien  for  unpaid  purchase-money,  it  is  sold  free  from  all  claims  of  the  public  to 
use  it  as  a  highway. 

IHIS  was  au  Appeal  Petition  by  the  Isle  of  Wight  BaUtoay 
Company  from  an  order  of  Vice-chancellor  James. 

On  the  20th  of  Aprils  1863,  the  company  agi*eed  with  the 
testator  of  the  Plaintiffs  for  the  purchase  from  him  of  certain  land 
for  £1250,  and  it  was  provided  that  on  payment  of  £500  the  com- 
pany might  take  possession ;  interest  to  be  paid  on  the  balance  of 
the  purchase-money  till  the  1st  of  July,  1863,  when  the  purchase 
was  to  be  completed.  The  company  paid  the  £500,  took  posses- 
sion in  May,  1863,  and  made  their  railway  over  the  land. 

Interest  was  paid  on  the  balance  up  to  the  20th  of  April,  1867, 
from  which  time  no  interest  was  paid. 

In  Noyember,  1868,  the  Plaintiffs  filed  their  bill  praying  for  a 
declaration  that  the  title  had  been  accepted,  and  for  specific  per- 
formance, and  also  for  a  declaration  that  the  Plaintiffs  were  entitled 
to  a  lien  for  the  balance  of  the  purchase-money,  and  that  such  lien 
might,  if  necessary,  be  enforced  by  sale ;  that  in  the  meantime  the 
company  might  be  restrained  by  injunction  from  continuing  in 
possession  of  the  land,  or  that  a  receiver  might  be  appointed  to 
receive  the  tolls,  rates,  duties,  and  rents,  and  profits  of  the  railway 
and  lands  of  the  company. 
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On  the  20th  of  February,  1869,  a  decree  was  made  declaring     L.  J.  O. 
that  the   company  had  accepted  the  title,  that  the  agreement       1870 
ought  to  be  specifically  performed,  and  that  the  Plaintiffs  were      munns 
entitled  to  a  lien  on  the  land  for  the  balance  of  the  Purchase- jg^^^p^^^^^ 
money  and  interest ;  and  directions  were  given  for  completion  of  Railway  Co, 
the  purchase,  and  payment  of  the  balance  of  purchase-money, 
with  interest  and  costs,  by  the  company  to  the  Plaintiffs  on  the 
11th  of  June  then  next,  and  in  default  of  payment  the  Plaintiffs 
were  to  be  at  liberty  to  make  such  application  to  the  Court  for 
the  purpose  of  enforcing  their  lien  or  otherwise  as  they  might  be 
advised. 

On  the  13th  of  May,  1869,  the  company  filed  a  scheme  of 
arrangement,  enabling  them  to  create  debenture  stock  to  be  applied 
in  payment  of  their  debts,  and  rentcharges  for  payment  of  unpaid 
purchase-moneys,  and  in  June,  1869,  they  asked  the  Plaintiffs  to 
accept  debenture  stock  or  a  rentcharge.  The  Plaintiff  refused  to 
accede  to  this,  and  presented  a  Petition  on  the  19th  of  June,  1869, 
praying  that  notwithstanding  the  filing  of  the  scheme  the  land 
might  be  sold,  and  that  the  company  might  be  ordered  to  pay  to 
the  Plaintiffs  the  deficiency  to  arise  on  such  sale,  and  to  deliver  up 
possession  to  the  purchasers,  and  that  in  the  meantime  the  com- 
pany might  be  restrained  from  running  any  engine  over  or  other- 
wise using  or  continuing  in  possession  of  or  interfering  with  the 
land,  or  that  a  receiver  of  the  rents  and  profits  of  the  land  might 
be  appointed. 

On  the  19th  of  July,  1869,  Vice-Chancellor  James  made  an 
order  that  notwithstanding  the  filing  of  the  scheme  the  lands  in 
question  should  be  sold,  and  the  money  paid  into  Court ;  and  that 
until  such  sale,  or  the  payment  by  the  company  to  the  Plaintiffs  of 
principal,  interest,  and  costs  according  to  the  decree,  an  injunction 
should  be  awarded  to  restrain  the  company  from  running  any 
engine  over,  or  otherwise  using,  or  continuing  in  possession  of,  or 
interfering  with  the  lands  in  question,  with  liberty  to  the  Plaintiffs 
to  apply  as  to  the  proceeds  of  the  sale,  or  as  to  any  deficiency  to 
arise  thereon,  or  in  order  to  compel  the  Defendants  to  perform  the 
order  (1). 

The  company  appealed. 

(1)  Law  Rep.  8  Eq.  653. 


416  GHANGEBT  APPEALS.  [L.  B. 

li.  J.  G.         Mr.  Kay,  Q.C.,  and  Mr.  Kekewtch,  for  the  Appeal  Petition : — 

1870  fj^Q  authorities  are  against  the  granting  an  injunction  of  this 

Mttkxs      nature.   In  Uosens  v.  Bagnor  BaUway  Company  (1)  the  then  Lords 

Isle 07 Wight  Justices  differed  on  the  point;  but  in  PeU  y.  Northampton  and 

liAiLWAY  Ck).  jg^Yihury  Junction  Bailway  Company  (2)  the  injunction  was  refused, 

in  a  case  very  like  this ;  and  Wing  t.  Tottenham  and  Eampstead 

Jv/ndion  Bailway  Company  (3)  agrees  with  that 

[The  LoBD  Justice  Giffabd  : — Could  there  be  foreclosure  to 
enforce  the  lien  ?] 

We  submit  not.  Foreclosure  in  cases  of  equitable  mortgage  is 
granted  only  where  the  memorandum  contains  an  agreement 
to  giye  a  legal  mortgage.  Such  a  thing  never  was  heard  of 
as  turning  the  legal  owner  out  of  possession  in  a  suit  to  enforce 
a  lien;  the  remedy  is  by  a  receiver.  The  present  case  is  an 
attempt  to  put  the  screw  on  the  company  by  preventing  the 
land  from  being  used  for  the  benefit  of  anybody.  In  Rose  v.  Mid- 
Hania  Railway  Company,  before  the  Master  of  the  Bolls,  on  the 
30th  of  July,  1867,  His  Lordship  said :  ''  In  a  suit  for  specific  per- 
formance, I  never  turn  a  railway  company  out  of  possession,"  and 
**  I  cannot  allow  the  public  use  of  this  railway  to  be  stopped." 
The  case  of  Bishop  of  Winchester  v.  Mid-Hants  Bailway  Comr 
pa/ny  (4),  is  against  the  Plaintiffs.  In  a  case  between  individuals^ 
an  injunction  of  this  kind  would  not  be  granted  to  enforce  the  lien, 
and  in  the  case  of  a  railway  company,  the  difference,  if  any,  must  be 
against  the  vendor,  for  the  rights  of  the  public  are  to  be  regarded. 
Boss  V.  Watson  (5)  shews  how  a  lien  of  this  kind  is  to  be  enforced; 
an  injunction  is  inconsistent  with  specific  performance.  The  case 
of  Earl  of  Jersey  v.  Briton  Ferry  Floating  Dock  Company  (6)  is  in 
our  favour. 

[The  LoBD  JusTiOE  Giffabd  : — ^Is  not  the  question  more  one  of 
form  than  substance  ?  If  the  property  is  sold  you  will  be  turned 
out  of  possession.] 

We  submit  not;  for  the  company  only  holds  subject  to  the 
rights  of  the  pubUc 

(1)  Law  Bep.  1  Cb.  594.  (4)  Law  Bep.  5  Eq.  17. 

(2)  Ibid.  2  Ch.  100.  (5)  10  H.  L.  C.  672. 

(3)  Ibid.  3  Ch.  740.  (6)  Law  Bop.  7  Eq.  409. 
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[The  Lord  Justice  Giffabd  : — If  you  mean  to  say  that  the      l.  j.  g. 
public  will  have  a  right  of  way  over  the  land  when  it  is  sold,  you        isro 
most  argae  that  point]  Munns 

V, 

Potts  Y.  Warwiek  and  Birmingham  Canal  Navigation  Company  (1),  Isle  of  Wight 
18  in  our  favour.  

[The  Lord  Justice  Giffabd  : — ^That  is  the  case  of  a  judgment 
creditor  who  claims  through  the  company.  Look  at  the  case  on 
principle.  A  railway  company  acquires  land  subject  to  the  obli- 
gation of  paying  for  it,  and  dedicates  it  to  the  public ;  the  con- 
ditions of  payment  not  being  fulfilled,  the  land  is  ordered  to  be 
sold.  Surely,  what  has  to  be  sold  is  the  estate  which  the  vendor 
had?] 

Even  if  that  be  so,  a  railway  company  is  in  no  worse  position 
than  an  individual,  and  this  injunction  cannot  be  sustained. 

Mr.  AmpJddty  Q.C.,  and  Mr.  Cotes,  for  the  Plaintiffs : — 

The  Court  will  give  such  directions  as,  in  the  particular  drcum* 
stances  of  the  case,  are  necessary  for  the  protection  of  the  persons 
having  the  lien.  The  contest  is  one  merely  of  words  and  form. 
If  a  receiver  is  appointed  he  must  have  actual  possession  for  the 
purposes  of  sale.  Nobody  would  buy  if  there  was  to  be  a  con|lict 
about  possession. 

[The  LoBD  Justice  Giffabd: — ^But  if  the  receiver  found  the 
property  did  not  sell  he  must  come  to  the  Court  for  directions  as  to 
making  something  out  of  the  property.  There  seems  an  incon- 
sistency in  an  injunction  which  makes  the  property  useless  to 
everybody.] 

The  case  is  not  like  an  ordinary  case  of  vendor  and  purchaser; 
the  railway  company  takes  the  land  and  destroys  it.  The  case  of 
PM  y.  Northampton  and  Banbury  Junction  RaUtoay  Company  (2) 
does  not  press  us,  for  it  was  an  interlocutory  application  before 
decree.  Wing  v.  Tottenham  and  Hampstead  Junction  Railway  Com- 
pany  (3)  and  Baphad  v.  Thames  VdUey  BaHway  Company  (4)  are 
utterly  inconsistent  with  the  idea  of  the  Master  of  the  Bolls,  that 

(1)  Kay,  142.  (3)  Law  Rep.  3  Ch.  740. 

(2)  Law  Rep.  2  Ch.  100.  (4)  Ibid.  2  Ch.  147. 
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L.  J.  6.  the  rights  of  the  public  cannot  be  interfered  with  by  a  person 
1870        having  a  paramount  title.     Bishop  of  Winchester  v.  Mid-Eants 

MuKKB  Railway  Company  (I)  is  in  favour  of  an  injunction.  If  the  order 
laLBOPWjGHT^®  supported  we  shall  get  our  money;  if  it  is  reversed  an  endless 
Railway  Co.  litigation  is  before  us. 

Mr.  Kay^  in  reply. 

Sir  G.  M.  Giffabd,  L.  J. : — 

In  this  case  the  railway  company  is  entirely  in  default.  The 
contract  was  entered  into  as  long  ago  as  the  20th  of  April,  1868. 
The  railway  company  made  a  part  payment  of  £500  under  that 
contract,  and  it  ought  to  have  been  completed  on  the  1st  of  Jaly, 
1863.  The  bill  was  filed  in  November,  1868,  and  a  decree  was 
made  on  the  20th  of  January,  1869,  very  much  the  ordinary 
vendor's  decree,  with  liberty  to  apply,  and  the  vendor  does  not 
seek  to  rescind  the  contract  Under  these  circumstances  this 
Petition  was  presented,  asking  an  order  for  sale,  and  an  order  for 
sale  was  made.  I  cannot  have  any  doubt  whatever  but  that  the 
thing  which  is  directed  to  be  sold  is  the  land  freed  and  discharged 
from  any  conceivable  claims  on  the  part  of  the  company,  and  from 
anv  conceivable  claims  on  the  part  of  the  public  as  claiming  through 
the  company.  That  question  has  been  considered  several  times  by 
the  Court,  and  the  rule  was  laid  down,  though  not  carried  to  its 
ultimate  results,  in  the  case  of  Wing  v.  Tottenham  and  Eampriead 
Junction  Railway  Company  (2).  There  cannot  be  a  doubt  that  if 
a  railway  company  contract  with  a  person  to  buy  land  of  him  for 
the  purpose  of  making  their  railway  over  it,  they  can  only  give  to 
the  public  such  rights  as  they  have ;  and  if  their  rights  are  subject 
to  the  rights  of  the  vendor,  the  rights  of  the  public  must  necessarily 
be  subject  to,  and  cannot  be  allowed  to  interfere  with,  the  rights  of 
the  vendor.  I  can  have,  therefore,  no  doubt  what  it  is  that  has  to 
be  sold,  and  the  only  difficulty  I  feel  upon  this  order  is,  that  until 
the  sale  there  is  an  injunction,  the  effect  of  which  is  that  no  one 
can  deal  with  the  property,  or  use  the  property,  or  make  any  ad- 
vantage from  the  property,  until  the  sale  actually  takes  place. 

In  the  case  of  PeU  v.  Northampton  and  Banbury  Junction  Railway 

(1)  Law  Rep.  5  Eq.  17.  (2)  Law  Rep.  3  Oh.  740. 
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Company  (1)  (although  that^  I  agree,  was  on  an  interlocutory  appli-  L.  J.  G. 

cation  before  decree),  both  Sir  Qeorge  Turner  and  Lord  Cairns  i870 

expressed  their  opinion  that  there  ought  not  to  be  an  injunctioD<»  M^g 

but  that  there  might  be  a  receiver :  and  in  Cozens  y.  Bognor  BaU-  ,  ^' , 

®  '  ,       ^  Isle  OP  Wight 

wiy  Company  (2)  Sir  Qeorge  Turner  had  expressed  his  opinion  that  Ba^ilwat  Co. 

to  appoint  a  receiver  was  the  proper  course.    Now,  when  we  con- 

sidcr  the  relative  positions  of  vendor  and  purchaser — ^and  I  cannot 

see  any  ground  why  the  railway  company  should  be  in  a  different 

position  from  that  of  any  other  insolvent  purchaser  in  possession  of 

the  property  which  he  has  agreed  to  purchase  and  cannot  pay  for; — 

when  we  consider  their  relative  positions,  we  see  that  both  vendor 

and  purchaser  have  an  interest  in  the  property,  so  that  each  has  a 

a  right  to  say  that  it  shall  not  be  put  in  such  a  state  as  that  no 

one  can  use  it.    The  fact  is  that,  in  that  state  of  things,  it  ought  to 

be  so  dealt  with  as  to  make  it  of  advantage  to  the  parties ;  that  is, 

not  of  advantage  to  the  purchaser  exclusively,  nor  to  the  vendor 

exclusively,  but  so  that  if  there  be  profit  capable  of  being  made, 

as  distinct  from  the  mere  use  of  the  property  by  the  insolvent 

purchaser  who  can  pay  nothing,  that  profit  oaght  to  be  made.     I 

consider  the  case  very  much  in  the  same  light  as  if  it  had  been  the 

case  of  a  house,  of  which  there  was  an  insolvent  purchaser,  under 

circumstances  exactly  similar  to  the  present.  In  such  a  case  I  should 

not  hesitate  for  one  moment  to  appoint  a  receiver,  and  direct  that 

receiver  to  be  let  into  possession,  and  also  direct  the  insolvent 

purchaser  who  was  in  possession  to  leave  the  house  in  order  that  it 

might  be  made  of  some  profit  to  some  one  or  other.    That  being 

so,  I  shall  in  this  case  discharge  the  order  for  an  injunction,  which 

I  consider  inconsistent  with  the  authorities,  and,  in  some  measure, 

inconsistent  with  principle,  and,  instead  of  it,  I  shall  direct  the 

appointment  of  a  receiver,  and  shall  direct  the  Defendants  at 

once  to  let  the  receiver  into  possession.     There  I  shall  leave  the 

matter.  That  will  practically  give  the  vendors  all  the  relief  and  all 

the  advantages  which  they  could  get  from  the  present  order.    As 

the  railway  company  have  failed  in  the  main  part  of  their  case, 

although  I  make  this  variation  in  the  order  I  shall  direct  them  to 

pay  all  the  costs  of  the  Appeal.    The  order  will  be  to  discharge 

the  injunction,  appoint  a  receiver,  and  direct  the  company  to  let 

(1)  Law  Rep.  2  Ch.  100.  (2)  Law  Rep.  1  Ch.  594. 
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L.  J.  G.      him  into  possession  forthwith ;  and  if  the  Plaintiffs  wish,  I  have 

1870        no  objection  to  adding  to  the  direction  for  sale  the  words,  ^^  free 

McNNB      f^^  &U  claims  of  the  company,  and  of  all  persons  claiming  through 

Kailwat  Co, 

— '  Solicitors :  Mr.  Mgood  ;  Messrs.  Fetter  &  Twynam. 


1870 
May  6, 7. 


L.  J.  G.  PEERY  V.  ORIENTAL  HOTELS  COMPANY. 


Beceiver — Practice — Appeal  from  Choice  of  Receiver, 

An  order  having  been  made  for  oontinniog  under  anpervision  the  Tolnn- 
tarj  winding-up  of  a  company,  under  which  a  liquidator  had  been  appointed, 
an  equitable  mortgagee  of  property  of  the  company  filed  a  bill  to  enforce  his 
security,  and  obtained  an  order  for  a  receiver.  The  company  proposed  the 
liquidator  as  receiver,  but  the  Judge  in  Chambers  appointed  another  penon, 
who  had  been  proposed  by  the  Plaintiff : — 

Eddf  on  appeal,  that  the  liquidator,  inasmuch  as  no  personal  objection  was 
alleged  against  him,  ought  to  have  been  appointed  receiver,  since  the  appoint- 
ment of  another  person  would  cause  great  and  unnecessary  expense ;  and  that 
this  was  a  matter  of  principle,  so  that  an  appeal  from  the  appointment  by  the 
Judge  would  be  entertained.  ^ 

Decision  of  Stuart,  V.C,  reversed. 

IhIS  was  a  motion  on  behalf  of  the  Oriental  Hcteb  Oompa/ny 
Limited,  that  an  order  of  Yice-Ohanoellor  StiMti,  ordering  the  ap- 
pointment of  a  reoeiver  of  certain  hotels  and  property  comprised  in 
the  Plaintiff's  security,  and  granting  an  injunction  to  restrain  the 
liquidator  of  the  company  from  intermeddling  with  the  property, 
and  giving  the  Plaintiff  liberty  to  apply  under  the  winding-up  of  the 
company  with  reference  to  his  security,  and  all  proceedings  under 
the  order,  might  be  discharged. 

The  company  was  an  English  company  formed  under  the  Cbm- 
panies  Act,  1862,  for  erecting  hotels  in  India  and  China,  and  on 
the  route  between  England  and  the  British  settlements  in  those 
countries.  The  Plaintiff  was  a  contractor,  and  money  had  become 
due  to  him  from  the  company  for  the  erection  of  an  hotel  at  Cairo, 

By  an  agreement,  dated  the  30th  of  December,  1869,  made  be- 
tw^n  the  company  and  Perry,  reciting  to  the  effect  that  the 
company  was  indebted  to  Perry  in  £9073,  for  instalments  under  a 
contract  for  erecting  an  hotel  at  Cairo,  the  company  agreed  with 
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Terry  that  all  the  property  of  the  compaDjr  at  Cairo  and  Toird  de     l.  j,  g. 
OaUef  indading  hotels^  buildings,  machinery^  fixtures,  and  furniture        1870 
at  each  of  the  hotels,  with  the  appurtenances  (subject  as  to  the      Pebrt 
hotel  at  Point  de  OaUe  to  a  mortgage  thereon    for  £8000  and    oriental 
interest,  and  as  to  all  the  said  property,  or  the  greater  part  thereof,    ^^ojbls 

to  debentures  of  tbe  company  issued,  or  to  be  issued,  for  a  sum  not       . 

exceeding  £25,000  and  interest  thereon),  should  thenceforth  stand 
charged  with  the  repayment  to  Perry  of  the  £9073,  with  interest 
at  £6  per  cent  from  the  1st  of  September,  1869,  until  payment. 
The  agreement  also  gave  Perry  powers  of  sale,  and  contained  an 
undertaking  by  the  company  to  give  him  a  legal  mortgage,  and 
the  company  appointed  the  managers  of  the  two  hotels  severally 
attorneys  of  the  company  to  do  all  acts  at  Cairo  and  Point  de  OaHe 
for  making  the  agreement  effectual  in  those  places. 

On  the  16th  of  February,  1870,  a  resolution  was  passed  for  the 
voluntary  winding-up  of  the  company,  and  Mr.  Cooper  was  ap- 
pointed liquidator.  On  the  2l8t  of  February  an  order  was  made 
by  the  Master  of  the  Bolls  for  continuing  this  winding-up  under  the 
supervision  of  the  Court.  The  agreement  had  not  been  registered 
at  Cairo.  According  to  the  law  of  Egypt,  registration,  it  appeared, 
was  necessary  to  give  effect  to  dealings  with  land  in  that  country. 
In  order  to  such  registration,  it  was  necessary  that  the  instrument 
should  be  produced  in  Cairo  by  some  person  on  behalf  of  the  com- 
pany, but  the  company  had  omitted  to  send  instructions  for  that 
purpose. 

On  the  21st  of  March,  1870,  the  Plaintiff,  having  obtained  leave 
of  the  Court,  filed  his  bill  to  enforce  his  charge,  praying  for  an 
account  of  what  was  due  to  him,  and,  in  default  of  payment,  for  a 
sale ;  and  in  the  meantime  for  a  receiver  of  the  income  and  profits 
of  the  property,  and  for  an  injunction  to  restrain  the  company 
and  all  other  persons  on  its  behalf  from  intermeddling  with  the 
property. 

Vice-Chancellor  Stuart,  on  the  26th  of  March,  made  an  order 
for  a  receiver  and  injunction ;  the  appointment  of  the  receiver  to 
be  without  prejudice  to  prior  incumbrances.  On  the  26th  of  April 
an  order  was  made  in  Chambers  appointing  as  receiver  8.  Barrow, 
who  was  proposed  for  that  ofSce  by  the  Plaintiff,  the  Defendants 
proposing  the  liquidator  as  the  proper  person  to  be  receiver. 
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L.  J.  G.  Mr.  Greene,  Q.C.,  and  Mr.  Jaehaon,  for  the  Appeal  Motion  : — 

J532  No  receiver  ought  to  be  appointed,  for  the  deed  under  which 

Pebby      the  Plaintiff  claims  has  not  been  registered  in  Egypt,    Without 

Obibntal    registration  it  is  not,  according  to  Egyptian  law,  a  charge  on  the 

CoMPAOT.    property.     The  security  is  therefore  incomplete,  and  it  cannot  be 

—        made  complete  after  a  winding-up  order  {Companies  Act,  1862, 

ss.  151, 153).    We  say,  therefore,  that  a  receiver  ought  not  to  be 

appointed  at  all    But  if  the  C!ourt  is  against  us  on  this  point,  the 

liquidator  ought  to  be  appointed  receiver.     The  bringing  in  a 

stranger  will  cause  great  expense,  and  tend  to  destroy  the  business. 

There  is  no  objection  to  the  appointment  of  the  liquidator,  as  he  is 

not  a  party  interested,  but  an  officer  of  the  Court. 

The  Lord  Justice  Giffard  : — I  am  of  opinion  that  an  order  for 
the  appointment  of  a  receiver  was  rightly  made,  the  Plaintiff 
having  a  case  which  ought  to  go  to  a  hearing. 

Mr.  Dichinson,  Q.C.,  Mr.  HigginSy  and  Mr.  Whitehome,  for  the 
Plaintiff:— 

The  appointment  of  the  liquidator  to  be  receiver  would  be  like 
appointing  a  mortgagor  receiver.  The  C!ourt  below  has  exercised 
its  discretion,  and  an  appeal  from  that  discretion  will  not  be 
allowed :  Codka  v.  Chokes  (1). 

Sib  G.  M.  Giffard,  L.  J. : — 

The  facts  of  the  case  are  these :  There  is  a  winding-up  order 
under  supervision,  and  there  is  a  liquidator ;  after  that  an  equitable 
mortgagee  files  a  bill,  and  asks  for  the  appointment  of  a  receiver 
to  secure  the  mesne  profits,  which,  if  his  security  is  valid,  he  is 
entitled  to  claim.  His  right  as  regards  the  choice  of  the  person  to 
be  appointed  receiver  is  only  this :  he  has  a  right  to  have  some  one 
appointed  who  will  manage  and  carry  on  the  business  properly  and 
account  duly.  It  has  not  even  been  suggested  that  Mr.  Cooper 
will  not  manage  and  carry  on  the  business  properly  and  account 
properly.  It  has  not  been  suggested  upon  any  substantial  ground 
that  Mr.  Cooper,  if  appointed  receiver,  will  or  can  do  a  single 

(1)  2  D.  J.  &  S.  626. 
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thing  in  any  way  detrimental  to  the  interest  of  the  Plaintiff.    To  L.  J.  G. 

come,  then,  to  the  question  of  expense,  Mr.  Cooper  has  already  1870 

been  in  communication  with  the  persons  abroad,  is  in  constant  Pebbt 

communication  with  them,  and  very  great  additional  expense  would  qbidItal 

be  occasioned  if  I  were  to  introduce  a  third  person  as  receiver,      Hotels 

*  CoxFAirr. 

because,  of  course,  that  receiver  would  be  entitled  to  his  own  set  of       

expenses.  Suppose  a  second  equitable  mortgagee,  who,  as  regards 
a  prior  equitable  mortgagee,  would  stand  in  the  position  of  a  mort- 
gagor, had  instituted  a  suit  in  this  Court,  and  had  obtained  a 
receiver,  and  afterwards  the  prior  equitable  mortgagee  were  to  insti- 
tute a  suit  to  obtain  a  receiver,  could  I  listen  for  one  moment  to 
an  application  to  have  some  other  person  appointed  receiver  in  the 
place  of  that  receiver  who  had  been  previously  appointed,  unless 
the  former  receiver  was  objectionable  ?  Clearly  not ;  because  it 
would  occasion  a  great  unnecessary  expense.  So  in  this  case  I  do 
not  at  all  hesitate  to  say  that  the  liquidator  is  the  proper  person 
to  be  appointed,  there  being  no  personal  objection  whatever  to 
him,  he  being,  as  far  as  I  can  see,  fully  competent  to  manage  and 
carry  on  the  business,  and  it  not  being  in  his  power  to  do  any  mis- 
chief whatever  to  the  Plaintiff  as  regards  his  security.  I  therefore, 
to  save  expense,  and  treating  this  as  a  question  of  principle,  dis- 
charge the  appointment  of  Mr.  Barrow^  and  appoint  the  liquidator 
as  receiver.  Mr.  Chreene*8  client  ought  to  have  come  before  the 
recognizances  were  entered  into,  and  therefore  the  costs  of  those 
recognizances  must  be  paid  out  of  the  estate.  The  Plaintiff's  other 
costs  will  be  added  to  his  debt. 

Solicitors :  Messrs.  Uptons,  Johnson,  dt  Co, ;  Messrs.  Lewis^  Mwmm, 
.&  Co. 
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May  3. 


L.  J.  G.        In  re  INTEBNATIONAL  LIFE  ASSUEANCE  SOCIETY. 

^^®  MoIVER'S  CLAIM, 

Foiky — Priority — Payment  out  of  Property — Creditors^  Bepresentative— Costs. 

The  policies  of  a  life  assurance  company  provided  that  the  funds  and  pro- 
perty of  the  company,  "  after  satisfying  all  assurances  granted  by  the  society 
previously  payable,  and  all  other  prior  charges  on  such  funds  and  property/* 
should  alone  be  liable  for  payment  of  the  sum  assured,  and  that  no  member 
of  the  company  should  be  liable  for  it  beyond  the  amount  unpaid  on  his 
shares.    An  order  having  been  made  for  winding  up  the  company : — 

Held  (affirming  the  decision  of  MalinSy  Y.C.),  that  a  sum  which  had 
become  payable  on  a  policy  before  the  commencement  of  the  winding-up, 
but  had  not  been  paid,  had  no  priority  over  the  claims  of  policyholders  the 
moneys  assured  by  whose  policies  had  not  become  payable, 

The  costs  of  the  appearance  of  a  creditors'  representative  will  not  be 
allowed,  except  in  special  cases. 

1  HIS  was  a  motion  by  way  of  appeal  from  a  decision  of  Vice- 
Chancellor  Malins,  holding  that  the  sum  which  had  become  pay- 
able before  the  winding-up  under  a  life  policy  held  by  the  Appel- 
lants and  granted  by  the  Iniernational  Life  Asswrance  Society, 
which  was  being  wound  up,  was  not  payable  in  preference  to  the 
claims  of  policyholders  whose  policies  had  not  become  payable. 

By  the  deed  of  settlement  of  the  society  the  policies  were  to 
be  in  such  form  as  the  directors  thought  fit,  provided  that  there 
should  be  contained  therein  express  words  for  making  all  sums  of 
money  payable  by  yirtue  thereof  payable  out  of  the  funds  and 
effects  of  the  society  only,  and  referring  to  the  provisoes  in  the 
deed  restricting  the  liability  of  the  directors  parties  thereto  and 
of  all  other  members  of  the  society  to  the  amount  of  their 
respective  shares. 

The  question  turned  on  the  form  of  policy  used  by  the  society, 
which  provided  that  on  due  payment  of  the  premiums,  **the  funds 
and  property  of  the  said  society,  according  to  the  deed  or  deeds  of 
settlement  thereof  (after  satisfying  all  assurances  granted  by  the 
society  previously  payable,  and  all  other  prior  charges  on  such 
funds  and  property),  shall  be  subject  and  liable  to  pay "  to  the 
executors  or  administrators  of  the  assured  within  three  months 
after  proof  of  his  death  the  sum  assured. 
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The  policies  also  contained  a  proviso, ''  That  no  person  assured 
by  the  society  shall  be  liable  to  any  demand  against  the  society, 
and  that  the  funds  and  property  of  the  society,  according  to  the 
deed  or  deeds  of  settlement  thereof,  after  satisfying  all  assurances 
granted  by  the  society  previously  payable,  and  all  other  prior 
charges  on  such  funds  and  property,  shall  alone  be  answerable  for 
the  payment  of  the  moneys  assured  by  this  policy ;  and  that  no 
director  of  the  society  by  whom  this  policy  is  executed,  nor  any 
other  proprietor  of  the  society,  shall  be  responsible  for  the  pay- 
ment of  or  contribution  towards  the  moneys  assured  by  this  policy, 
or  liable  to  any  demand  against  the  society  on  any  pretence  what- 
soever, beyond  the  amount  of  the  unpaid  part  for  the  time  being 
of  his  or  her  share  or  shares  in  the  subscribed  capital  of  the 
society." 

The  Eev.  W.  Melver  insured  his  life  with  the  society  in  1850. 
He  died  on  the  5th  of  May,  1868,  and  proof  of  his  death  was  given 
to  the*  society  more  than  three  months  before  the  winding-up, 
which  commenced  in  November,  1868.  His  executors,  whose 
claim  had  been  admitted,  took  out  a  summons  for  payment  of 
the  amount.  This  summons  was  adjourned  into  Court  as  a  repre- 
sentative case,  to  have  it  determined  whether  claimants  whose 
claims  had  matured  before  the  winding-up  were  entitled  to  priority 
over  the  claims  on  policies  which  had  not  become  payable.  Yice- 
Chancellor  Molina  held  that  they  had  no  such  priority. 

Mr.  Cotton,  Q.C.,  and  Mr.  Everiit,  for  the  appeal  motion : — 

We  do  not  contend  that  the  policies  create  a  charge  on  the 
funds,  but  we  say  that  by  the  special  terms  of  his  contract  each 
policyholder  postpones  his  claim  to  that  of  all  policyholders 
whose  claims  are  previously  '*  payable."  Our  view  is  the  only  one 
that  satisfies  the  plain  meaning  of  the  words.  The  case  of  In  re 
State  Fire  Insurance  Company  (1)  shews  that  there  is  no  charge, 
but  does  not  in  any  other  respect  touch  the  present  case,  for  the 
policies  there  merely  declared  that  the  funds  and  property  should 
alone  be  liable,  without  any  exception  of  prior  claims;  so  that 
unless  the  policies  created  charges  which  would  rank  according  to 
date,  there  was  no  pretence  for  giving  one  priority  over  another. 

(1)  1  D.  J.  &  S.  684. 
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L.  J.  G.  If  an  action  had  been  brought  on  one  of  these  policies  the  plaintiffs 

1870  must  have  averred  that  the  funds  were  sufficient  to  pay;   the 

^7s  truth  of  the  allegation  must   have  been  tried  according   to  the 

Tiwi^ldFE  *®"^^  ^^  ^®  policies,  and  if  it  was  shewn  that  policies  had  pre- 

AfsuBANCE  yiously  become  payable  to  an  amount  sufficient  to  exhaust  the 

'  assets,  the  action  would  fail.     The  rule  must  be  the  same  here ; 

CLiSf."  the  terms  of  the  contract  govern  it,  being  a  case  of  mere  legal 
rights. 

.  ^Mr.  Olasse,  Q.C.,  and  Mr.  HigginB^  for  the  official  liquidator, 
were  not  called  upon. 

Sib  G.  M.  Giffabd,  L.  J. : — 

When  it  was  once  admitted,  and  properly  admitted,  that  this 
policy  effected  no  charge  on  the  funds  of  the  society,  it  appeared 
to  me  that  there  was  an  end  of  the  whole  matter.  It  is  manifest 
that  the  object  of  the  proyiso  was  to  limit  the  liability  of  the 
members  of  the  society,  not  to  give  to  creditors  any  rights  of 
any  description.  In  the  first  place,  the  object  of  the  clause  of  the 
deed  of  settlement  which  has  been  referred  to  is  plain ;  it  is,  in 
substance,  to  make,  by  private  agreement,  a  limited  company, 
and,  of  course;  that  provision  is  the  guide  in  granting  every 
policy.  Then  each  policy  consists  of  two  parts:  the  first  is  the  wit- 
nessing part,  which  provides  that  if  the  assured  shall  pay  the 
premium  in  every  year,  then  "  the  Amds  and  property  of  the  society, 
according  to  the  deed  or  deeds  of  settlement  thereof,  after  satisfy- 
ing all  assurances  granted  by  the  society  previously  payable,  and 
all  other  prior  charges  on  such  funds  and  property,"  shall  be  subject 
and  liable  to  pay  the  amount  of  the  assurance.  The  second  part 
is  the  proviso,  which  I  think  does  not  carry  the  matter  any 
further.  If  we  bear  in  mind  that  the  object  of  the  provisions 
as  to  the  liability  of  the  funds  was  the  indemnity  of  the  directors 
and  shareholders  against  unlimited  personal  liability,  I  have  no 
hesitation  in  saying  that  the  words  mean  **  after  payment  of  all 
prior  charges  on  the  funds,  and  all  policies  previously  payable,  if 
they  are  charges."  At  the  time  when  these  provisions  were  framed 
it  was  doubtful  whether  policies  of  this  nature  were  not  charges, 
and  the  proviso  proceeds  on  the  footing  that  they  might  be  charges, 
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but  I  do  not  think  that  the  clause  was  intended  to  give  policies 
priority  inter  se,  if  they  did  not  create  any  charge.  It  appears  to 
me  that  there  was  no  contract  compelling  the  society  to  apply 
its  funds  in  any  particular  mode,  but  simply  a  contract  indemnify- 
ing the  shareholders  and  directorsy  and,  out  of  abundant  caution, 
providing  for  any  possible  charges  there  might  be  on  the  funds, 
including  policies,  if  they  were  charges.  That  being  so,  this  appeal 
motion  must  be  refused  with  costs. 

Mr.  Phear,  for  the  creditors'  representative,  asked  for  bis  costs. 

The  Lord  Justice  Gifpabd  declined  to  give  them,  saying  that 
his  separate  appearance  was  unnecessary. 

Mr.  Phear  then  stated  an  order  of  the  Court  which  appointed 
the  creditors'  representative,  and  directed  that  he  should  be  at 
liberty  to  attend  all  further  proceedings  in  the  winding-up  as 
representing  the  creditors  of  the  society,  and  that  he  should  have 
the  costs  of  such  appearance  out  of  the  assets  of  the  society.  He 
submitted  that  the  creditors  had  a  distinct  interest  in  the  present 
case,  there  being  no  dispute  that  the  claims  were  payable,  the  only 
question  being  one  between  the  creditors  themselves  as  to  the 
order  in  which  they  were  to  be  paid. 

Sib  G.  M.  Giffard,  L.  J. : — 

As  you  appear  under  the  authority  of  an  order,  I  shall  give  you 
the  costs  of  your  present  appearance  out  of  the  estate,  but  I  shall 
discharge  that  order  as  leading  to  useless  expense. 

Mr.  Phear  observed  that  there  was  no  application  to  discharge 
the  order. 

Sir  G.  M.  Giffabd,  L  J. : — 

But  I  can  discharge  it,  and  I  shall  do  so  without  prejudice  to  any 
application  you  may  make  when  there  is  any  special  question  on 
which  the  appearance  of  some  one  to  represent  the  creditors  is 
desirable.    On  the  present  occasion  it  is  perfectly  unnecessary. 


L.  J.  6. 

1870 


In  re 
Intsbka- 

T10NAL  LtFE 

AflSUBAKCE 

SOOIETT. 

McIyeb's 
Claim. 


Solicitors :  Mr.  BeddaU  ;  Mr.  John  Tucker. 
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L.  J.  G.  In  re  ACCIDENTAL  AND  MAEINE  INSURANCE 

1870  CORPORATION. 

A^29.  Ex  parte  BRITON  MEDICAL  AND  GENERAL  LIFE 

—  ASSOCIATION. 

Winding-up  —  Past  Members  —  DistrtbtUion  of  Contributions  among  the 
Creditors^-Companies  Act,  1862,  m.  38,  98, 133. 

In  the  winding-up  of  a  limited  company  the  contributions  of  past  mem- 
bers (commonly  called  Glass  B)  ought  not  to  be  divided  exclusively  among 
the  old  creditors  in  respect  of  whose  debts  they  are  made  contributories,  but 
form  part  of  the  general  assets  of  the  company  for  the  payment  of  all  the 
creditors. 

The  order  of  Stuart,  V.C.,  affirmed. 

xHIS  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuart, 
made  in  the  winding-up  of  the  AcddenM  and  Marine  Insurance 
Corporation,  Limited, 

The  company  was  registered  nnder  the  Companies  Act,  1862,  in 
August,  1865,  and  was  now  being  wound  up  voluntarily  under  the 
supervision  of  the  Court  The  order  for  supervision  was  made 
on  the  24th  of  October,  1866. 

The  members  of  the  company  who  were  on  the  register  at  the 
commencement  of  the  winding-up  were  found  unable  to  satisfy 
the  liabilities  of  the  company.  The  liquidators,  therefore,  had 
recourse  to  the  past  members,  who  had  been  placed  on  list  B,, 
under  the  85th  section  of  the  Companies  Act,  1862,  and  contribu- 
tions from  them  to  a  considerable  amount  were  obtained. 

The  Appellants  were  the  trustees  of  the  Briton  Medical  and 
General  Life  Association,  and  were  the  holders  of  two  debentures 
which  were  issued  previously  to  the  time  when  any  of  the  mem- 
bers who  were  on  the  list  of  past  members  ceased  to  be  share- 
holders. They  had  received  dividends  to  the  amount  of  3s.  in  the 
pound  in  the  winding-up,  and  their  debt  was  thereby  reduced  to  a 
balance  of  £722  10s. 

The  Appellants,  who  represented  a  number  of  other  creditors  in 
a  similar  position,  made  an  application  to  the  Yice-Chancellor  to 
have  the  contributions  of  the  past  members  applied  in  payment 
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•of  their  debts  in  priority  to  the  creditors  whose  debts  were  con- 
tracted subsequently  to  the  past  members  leaving  the  company. 
The  Yice-Chancellor  was  of  opinion  that  the  contributions  of  the 
past  members  ought  to  be  applied  in  payment  of  all  the  creditors 
of  the  company  pari  passu ;  and  the  applicants  appealed  from 
his  decision  (1). 

Mr.  QreenBy  Q.C.,  and  Mr.  HdU  (of  the  Common  Law  Bar),  for 
the  Appellants  •* — 

We  contend  that  the  contributions  of  the  past  members  are  only 
applicable  to  satisfy  the  claims  of  creditors  in  respect  of  debts  con- 
tracted while  they  were  members.  By  the  7  &  8  Vict.  c.  110,  s.  66, 
past  shareholders  were  released  from  liability  as  to  debts  contracted 
after  they  ceased  to  be  shareholders.  This  is  in  accordance  with 
the  ordinary  law  of  partnership,  for  an  outgoing  partner  cannot  be 


L.  J.  G. 
1870 

In  re 

AOCIDEMTAL 
AMDMABims 

Iksubance 
cobporation. 

Exfarte 

Bbitok 

Medical 

AMD  Genebal 

Life 
Absociatiov. 


(1)  The  clauses  of  the  Ccmpanie*  Act^ 
1862  (25  &  26  Yict.  c.  89),  specially 
referred  to  in  the  argument  were  the 
following : — 

Sect.  38.  "  In  the  event  of  a  company 
formed  under  this  Act  heing  wound  up, 
every  present  and  past  member  of  such 
<x>mpany  shall  be  liable  to  contribute 
to  the  assets  of  the  company  to  an 
nmoimt  sufficient  for  payment  of  the 
debts  and  liabilities  of  the  company, 
sind  the  costs,  charges,  and  expenses  of 
the  winding-up,  and  for  the  payment  of 
such  sums  as  may  be  required  for  the 
adjustment  of  the  rights  of  the  contri- 
butories  amongst  themselves,  with  the 
-qualifications  following,  that  is  to 
«ay: — 

"  (1.)  No  past  member  shall  be  liable 
to  contribute  to  the  assets  of  the  com- 
pany if  he  has  ceased  to  be  a  member 
for  a  period  of  one  year  or  upwards, 
prior  to  the  commencement  of  the  wind- 
ing-up. 

*'(2.)  No  past  member  shall  be  liable 
to  contribute  in  respect  of  any  debt  or 
liability  of  the  company  contracted  after 
the  time  at  which  he  ceased  to  be  a 
xuember. 


**  (8.)  No  past  member  shall  be  liable 
to  contribute  to  the  assets  of  the  com- 
pany unless  it  appears  to  the  Court  that 
the  existing  members  are  unable  to 
satisfy  the  contributions  required  to 
be  made  by  them  in  pursuance  of  this 
Act/' 

Sect.  98.  "  As  soon  as  may  be  after 
making  an  order  for  winding  up  a  com- 
pany, the  Court  shall  settle  a  list  of 
contributories,  with  power  to  rectify  the 
register  of  members  in  all  cases  where 
such  rectification  is  required  in  pur- 
suance of  this  Act,  and  shall  cause  the 
assets  of  the  company  to  be  collected 
and  applied  in  discharge  of  its  liabili- 
ties." 

Sect  133.  The  following  consequences 
shall  ensue  upon  the  voluntary  winding- 
up  of  a  company : — 

*•  (1.)  The  property  of  the  company 
shall  be  applied  in  satisfaction  of  its  lia- 
bilities 'pari  pa89Uf  and  subject  thereto 
shall,  unless  it  be  otherwise  provided 
by  the  regulations  of  the  company,  be 
distributed  amongst  themembers  accord- 
ing to  their  rights  and  interests  in  the 
company." 
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L.  J.  G.     made  liable  for  debts  incurred  subsequently  to  his  retirement    On 

1870       the  other  hand,  an  incoming  partner,  if  he  comes  in  under  the 

^^       contract  that  the  assets  and  liabilities  of  the  old  partnership  shalT 

AociDraTAL  belong:  to  the  new,  will  be  liable  for  the  old  debts.    This  is  the 

AKD  MaBINE  . 

iNBURANcx    principle  which  govems  the  relation  of  the  members  and  creditors 

^^^™^*  of  joint-stock  companies.    The  38th  section  of  the  Companiea  Act, 

Bbitom      1862.  has  not  altered  this  relation,  except  that  it  has  restricted 

jLHD  GxNSBAL  thc  liability  to  one  year  instead  of  three  years.     The  effect  of 

Amwution.  *^^  Vice-Chancellor's  judgment  is,  that  the  past   members  are 

made  to  contribute  to  the  subsequent   debts  as  well  as  to  the 

old  debts,  which  is  a  direct  Tiolation  of  the  2nd  clause  of  sect.  38^ 
and  the  new  creditors  obtain  more  than  they  bargained  for,  which 
was  only  the  security  of  the  existing  shareholders.  The  words  in  the 
133rd  section  directing  that  the  property  of  the  company  shall  be 
applied  **  in  satisfaction  of  its  liabilities  pari  passu,**  simply  mean 
in  a  due  course  of  administration.  The  section  only  refers  to 
voluntary  liquidations,  and  cannot,  therefore,  be  meant  to  lay  down, 
any  general  rule  of  division. 

[They  referred  to  Andrews*  Case  (1).] 

Mr.  Hardy f  Q.C.,  and  Mr.  SigginSy  for  the  liquidators : — 

The  principles  of  the  ordinary  law  of  partnership  have  but  little 
application  to  the  present  case.  The  Companies  Act,  1862,  ha& 
created  a  fresh  law,  and  must  be  its  own  interpreter.  The  133rd 
section  is  conclusive  of  the  intentions  of  the  Legislature,  and  is  not 
inconsistent  with  the  38th.  The  38th  section  deals  with  the 
liability  of  members,  the  133rd  with  the  distribution  of  their  con- 
tributions. The  38th  section  does  not  say  that  the  past  members- 
are  not  to  contribute  to  any  subsequent  debts,  but  that  they  are 
not  to  be  made  contributories  ^in  respect  of"  such  debts.  But  if 
they  are  made  contributories  in  respect  of  the  old  debts,  they  are 
liable  to  the  full  extent  of  their  shares,  and  their  contributions 
become  part  of  the  assets  of  the  company,  and  must  be  applied 
pari  passu  among  all  the  creditors.  If  the  Appellants'  con- 
struction is  correct,  the  contributions  of  list  A.  would  go  among: 
all  the  creditors,  and  the  contributions  of  list  B.  among  the  old 
creditors  only,  which  would  give  a  most  unreasonable  preference 

(1)  Law  Rep.  3  Ch.  161. 
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to  the  old  creditors,  and  would,  moreover,  necessitate  taking  a     L.  j.  G. 
fresh  account  for  each  debt.  1S70 


Mr.  floff,  in  reply.  Aooibkntal 

AND  MaBINB 
iNBUBANCaB 

Sir  G.  M.  Gipfabd,  L J. :—  Oobpobatiok. 

Ex  parte 

This  is,  I  believe,  the  first  case  in  which  it  has  become  necessary      Britow 
for  the  Court  to  decide  the  exact  effect  of  the  38th  section  of  the  and  General 
Act  of  1862  with  reference  to  the  rights  of  creditors  as  regards  the  assooiation. 
contributions  of  past  members,  and  it  was  for  that  reason  that  I 
desired  to  hear  it  argued  fiilly.     But  I  confess  I  have  never  felt^ 
and  do  not  now  feel,  any  difficulty  upon  the  construction  of  the 
clause.     Before  we  go  to  the  Act  of  Parliament  itself,  I  may 
observe  that  these  companies  are  entirely  the  creation  of  an  Act  of 
Parliament    They  are  corporations  of  a  particular  character,  and 
must  depend  entirely  upon  the  effect  of  the  Acts  of  Parliament  by 
which  they  are  created.    Any  person  who  contracts  with  such  a 
company  does  not  contract  with  the  shareholders  themselves,  and 
he  cannot  touch  a  shareholder  except  there  be  a  winding-up  order 
of  the  Court;  but  his  contract  is  with  the  company,  and  the 
company  is  his  debtor,  and  he  is  the  creditor  of  the  company. 

That  being  so,  the  first  thing  to  look  at  is  the  terms  of  the  Act 
of  Parliament  with  reference  to  the  distribution  of  the  assets  of  the 
company.    There  are  only  two  sections  of  the  Act  which  are 
important  as  bearing  upon  this  subject     The  one  is  the  98th 
section,  referring  to  cases  where  there  is  a  compulsory  winding-up, 
and  the  other  is  the  133rd,  referring  to  cases  where  there  is  a 
voluntary  winding-up.    It  certainly  could  not  be  inferred  from  the 
98th  section  that  any  ordinary  set  of  creditors  were  to  have  any 
preference  or  priority  over  the  others,  or  that  there  was  to  be  any 
such  rule  as  that  the  debts  of  certain  creditors  were  to  give  them 
preferential  rights: — [His  Lordship  read  the  98th  and  133rd 
sections.]     Now,  I  quite  agree  that  if  there  were  something  clear 
and  specific  in  the  38th  section,  saying  that  certain  creditors  should 
have  prior  rights,  and  that  there  should  be  certain  priorities,  there 
is  nothing  in  those  clauses  which  would  countervail  those  rights. 
But  we  necessarily  start  with  this,  that  the  Act  of  Parliament 
clearly  contemplates  the  ordinary  application  of  assets  as  between 
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L.  J.  G.  the  creditors  and  the  company.  That  being  so,  let  us  see  what  the 
1870  object  of  the  38th  section  is.  It  has  reference  in  the  first  place  to 
Xn  re       the  liability  of  members,  and  its  object  unquestionably  is  to  settle 

fviallABisk  ^^^^^  ^^^  ^  ^®  liability  of  members,  and  I  think  the  liability  of 
Insuranck    members  very  much  inter  se,  regard,  however,  being  had  to  what 

CoBFOBATlON 

E    arte     ^^^^^^^  there  may  be  who  have  claims  on  the  company.    The 

Briton      section  commences  in  this  way : — FHis  Lordship  read  the  intro- 

AKD  General  ductory  clause  of  the  section,  and  the  1st  and  3rd  pladta,  and 

T  rva  

AfisoCT^ox.  continued: — J     Here  are  two  artificial  rules  introduced,  from 

which  we  may  see  at  once  that  any  rule  applying  to  ordinary 

partnerships  has  no  application  whatever  to  a  company  formed 
under  this  Act.  Then  we  come  to  the  2nd  jilacitum,  which  gives 
rise  to  the  question  before  me ;  and  I  have  no  hesitation  in  saying 
that  the  object  of  that  pladtum  is  merely  to  arrive  at  a  measure 
by  which  you  may  ascertain  the  liability  of  past  members,  and  it 
lays  down  this  rule — ^namely,  that  past  members  shall  not  be 
liable  in  respect  of  debts  contracted  after  they  have  ceased  to  have 
any  interest  in  the  company,  and,  by  consequence,  any  control  in 
any  shape  or  form  over  what  the  company  may  do.  There  is  not 
a  syllable  in  the  clause  affecting  the  rights  of  creditors,  or  varying 
the  rights  of  creditors,  but  the  clause  is  simply  this : — "  No  past 
member  shall  be  liable  to  contribute  in  respect  of  any  debt  or 
liability  of  the  company  contracted  after  the  time  at  which  he 
ceased  to  be  a  member."  I  do  not  think  that  can  be  taken  by 
itself;  it  must  be  taken  in  connection  with  the  whole  context,  and 
if  you  tak^  it  in  connection  with  the  context,  and  say  that  no 
past  member  shall  be  liable  to  contribute  to  the  assets  of  the 
company  to  an  amount  more  than  sufiScient  to  answer  the  past 
debts,  you  arrive  clearly  at  what  was  pointed  out  by  the  Act  of 
Parliament. 

On  the  other  hand,  supposing  there  was  any  such  right  as  is 
now  insisted  upon  by  the  Appellants,  the  difiSculties  that  would  arise 
would  be  endless,  because  each  creditor,  according  to  the  date  at 
which  the  members  of  the  company  might  happen  to  retire,  would 
have  separate  and  distinct  rights.  That  alone  would  be  reason 
enough  for  me  to  say  that,  unless  you  find  something  in  the  Act  of 
Parliament  which  clearly,  in  the  event  of  a  winding-up,  gives  that 
right  to  a  creditor,  no  such  right  exists.     Looking  at  the  98th  and 
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133rd  sections  of  the  Act,  and  seeing  that  the  38th  section  has      L.  J.  G. 
reference  only  to  the  liability  of  members,  that  partnerships  of        1870 
this  description,  which  may  be  more  properly  termed  quasi  corpo-       j„  ^^ 
rations,  are  entirely  artificial  in  their  construction,  and  that,  in  -^cc^Jental 

'  •'  '  '         AND  Marine 

point  of  fact,  the  past  members'  liability  is  entirely  an  artificial    Insurance 

OORPORATIOV 

liability,  and  introduced  much  more  for  the  purpose  of  preventing     ^^    ^ 
persons  quite  at  the  last  moment  leaving  a  company,  and  thereby      Briton 
getting  rid  of  their  liability,  than  for  any  other  purpose,  I  think  I  and  General 
should  be  putting  a  construction  on  the  Act  which  was  not  in-  assoc^tion. 

tended,  which  the  words  would  not  warrant,  which  would  lead  to        

great  inconvenience,  and  which  would  be  contrary  to  the  whole 
spirit  of  the  Act^  if  I  were  to  decide  in  favour  of  the  Appellants. 
That  being  so,  this  appeal  motion  will  be  refused. 

Solicitors  for  the  Appellants :  Messrs.  Deans  &  Ohttbb, 
Solicitors  for  the  Respondents :  Messrs.  Lems,  Munns,  &  Co. 


In  re  OXFORD  AND  CANTERBURY  HALL  COMPANY.   l.  j.  g. 

1870 

'Company — Winding-up — Secured  Creditor — Proof  ly  Mortgagee  after  Contract         3^ 

for  Sale  of  mortgaged  Property — Form  of  Order.  jpril  29. 

Mortgagees  of  real  estate  of  a  limited  company  which  had  been  ordered  to 
be  wound  up  contracted  to  sell  part  of  their  security  under  their  power  of 
sale.  The  deposit  was  paid,  but  the  contract  was  not  completed.  The 
mortgagees  then  claimed  to  prove  in  the  winding-up  for  the  whole  amount  of 
their  debt  and  costs.  Afterwards  they  made  a  fresh  contract  for  the  sale  of 
the  property,  the  deposit  being  retained  as  part  of  the  new  purchase-money. 
It  being  uncertain  whether  the  contract  would  ever  be  completed  and  the 
rest  of  the  purchase-money  paid,  the  Court  made  an  order  that  the  proof 
sliould  be  admitted  for  the  whole  amount  of  the  debt' less  the  amount  of  the 
purchase-money  mentioned  in  the  contract,  without  prejudice  to  the  right  of 
cither  party  to  increase  or  diminish  the  proof,  and  to  the  right  of  the  mort- 
gagees for  further  proof  in  respect  of  costs,  charges,  and  expenses. 

The  decision  of  Jame8,  Y.C.,  affirmed. 

A  HIS  was  an  appeal  from  an  order  made  by  Vice-Chancellor 
James  in  the  winding-up  of  the  Oxford  and  Canterbury  EaE 
•Company,  Limited. 

By  an  indenture  of  mortgage  dated  the  3rd  of  July,  1867,  certain 
premises  comprised  in  leases  in  the  deed  recited,  being  the  Oxford 
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L.  J.  G.  Music  HaU,  Oxford  Street,  and  the  Ccmterhury  Music  Sail,  Lamhdky 
1870  were  demised  for  the  residues  of  the  respective  terms,  less  one  day. 
In  re  ^  *^®  trustees  of  a  banking  company,  by  way  of  mortgage,  to 
OxFow>AND  secure  £11,000  and  interest.  The  power  of  sale  was  in  the 
Hall  ordinary  form,  and  contained  the  words  ^'  with  power  to  buy  in, 
.«—  '  rescind,  or  vary  any  contract  for  sale,  and  resell  the  same,  without 
being  responsible  for  any  loss  occasioned  thereby." 

On  the  7th  of  May,  1868,  the  Hall  Company  was  ordered  to  be 
wound  up ;  and  on  the  30th  of  June  the  official  liquidator  issued 
an  adyertisement  requiring  creditors  to  send  in  their  claims  on  or 
before  the  17th  of  July,  1868. 

Soon  after  the  date  of  the  winding-up  order,  the  bank  put  the 
property  up  for  sale  under  the  power,  but  got  no  bidders ;  and  on 
the  9th  of  January,  1869,  they  entered  into  an  agreement  with 
Morris  Robert  Syers  for  the  sale  of  the  halls  to  him  for  £8500 — ^the 
purchase  to  be  completed  on  or  before  the  4th  of  March  following. 
He  paid  a  deposit  of  £1000. 

On  the  12th  of  January,  1869,  the  solicitor  of  the  bank  informed 
the  official  liquidator  of  the  fact  of  the  last-mentioned  agreement 

On  the  4th  of  March  the  remainder  of  the  purchase-money  was 
not  forthcoming,  and  the  contract  was  not  completed. 

On  the  24th  of  March,  1869,  the  bank,  by  their  solicitors,  wrote 
to  the  official  liquidator,  claiming  to  be  admitted  as  creditors  for 
£11,652  8^.,  being  £11,000  and  interest.  Notice  to  prove  waa 
afterwards  sent,  and  an  affidavit  in  support  was  filed  on  the  26th 
of  April. 

On  the  29th  of  June  a  new  contract  for  sale  for  £9025,  of  which 
the  £1000  deposit  was  to  form  part,  was  entered  into.  This  pur- 
chase had  not  been  completed. 

On  the  2nd  of  July,  1869,  on  the  application  of  the  mortgagees,, 
it  was  ordered  that  the  official  liquidator  be  at  liberty  to  deUver 
possession  to  the  mortgagees  within  three  days  of  service  of  the 
order,  which  was  accordingly  done. 

On  the  31st  of  July,  1869,  the  claim  of  the  bank  to  prove  for  the 
debt  of  £11,652  8d.  was  heard ;  and  His  Honour,  on  that  occasion, 
made  an  order  that  the  proof  of  the  debt  of  the  bank  be  allowed,. 
''  with  a  deduction  only  of  the  net  amount  realized  by  the  sale  of 
the  Oxford  Music  Hall  and  premises,  less  the  costs,  charges,  and 
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expenses  properly  incurred  by  the  Banking  Company  as  mortgagees  L.  J.  G. 

of  the  same  premises  '*  (1).  1870 

When  the  matter  again  came  forward  in  Chambers,  the  bank  j„  ^^ 

claimed  to  deduct  only  the  sum  of  £1000,  while  the  official  g]^^^^ 

liquidator  contended  that  the  whole  of  the  purchase-money,  less  an  ^  Hall 

Company. 

estimated  sum  for  costs,  charges,  and  expenses,  ought  to  be  deducted       

from  the  mortgagee's  proof.  A  summons  was  accordingly  taken 
out  to  settle  the  question,  which  was  adjourned  into  Court,  and  the 
Yice-Chancellor  made  an  order  that  the  proof  be  admitted  for  the 
amount  (£11,652  88.),  less  the  amount  of  purchase-money  (£9025) 
mentioned  in  the  last  contract,  without  prejudice  to  the  right  of 
either  party  to  increase  or  diminish  the  proof  according  as  tlie 
property  should  realize  less  or  more  than  that  contract  price ;  or 
to  the  right  of  the  mortgagees  to  further  proof  in  respect  of  costs, 
charges,  and  expenses  properly  incurred.  The  costs  of  all  parties 
of  the  application  to  come  out  of  the  estate. 
From  this  order  the  official  liquidator  appealed. 

Mr.  Eddis,  Q.C.,  and  Mr.  Higffins,  for  the  Appellant : — 

The  bank  having  sold  this  property  are  in  the  same  position  as 
if  they  had  foreclosed.  Our  right  as  mortgagors  is  to  pay  the 
debt  and  have  a  reconveyance  of  the  estate :  Walker  v.  Jones  (2). 
Here  the  mortgagees  have  put  it  out  of  their  power  to  give  us  a 
reconveyance.  They  have  chosen  their  own  remedy,  and  must 
take  the  estate  for  better  for  worse.  They  cannot  now  return  to 
their  old  character  of  mortgagees :  Lockhart  v.  Hardy  (3).  The 
conduct  of  the  mortgagees  has  placed  us  in  this  difficulty :  that 
until  their  proof  is  admitted  the  assets  cannot  be  distributed,  and 
all  the  proceedings  in  the  winding-up  are  suspended.  This  case 
resembles  Ex  parte  Maxoudoff  (4)  rather  than  KeUock's  Case  (5). 

Mr.  Kay,  Q.C.,  and  Mr.  Waller,  for  the  Banking  Company ,  were 
not  called  on. 

Sir  G.  M.  Gippabd,  L.  J. : — 
It  does  not  appear  to  me  that  there  is  any  reason  for  differing 

(1)  Law  Bep.  8  £q.  691.  (3)  9  Beav.  349. 

(2)  Ibid.  1 1\  C.  50,  61.  (4)  Law  Rep.  6  Eq.  582. 

(5)  Law  Rep.  3  Ch.  769. 
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L.  J.  G.     from  the  opinion  of  the  Yioe-Chancellor,  and  I  consider  that  the 

1870        decisions  of  the  Vice-chancellor  on  the  former  occasion  (1)  and 

In  re       on  the  application  in  which  the  present  appeal  has  been  brought 

Caijtkrbcbt  ^^^  consistent  with  one  another.    There  is  no  eyidence  of  any 

Hall       impropriety  of  conduct  on  the  part  of  the  mortgagees.    The  only 

question  is,  what  are  the  rights  of  the  parties  ?    I  do  not  think 

that  KeUocVs  Case  (2)  has  any  bearing  upon  this  case.    All  that 
was  decided  there  was  that  the  rule  in  Bankruptcy  does  not 
apply  in  cases  of  winding-up,  but  that  a  creditor  is  entitled  to  prove 
.  for  all  that  is  due  at  the  time  when  the  claim  is  sent  in  without 
regard  to  his  securities.    In  the  present  case  the  Yice-Ghancellor 
by  his  former  order  decided  that  the  mortgagees  must  deduct  from 
their  proof  the  sum  for  which  they  contracted  to  sell  a  portion  of 
their  property ;  and  he  has  now  decided  that  they  shall  have  leave 
to  add  to  their  proof  if  the  price  is  not  realized.    The  case  of 
Walker  t.  Jonea  (3)  is  not  inconsistent  with  this  decision ;  for  it  is 
possible  that  the  contract  may  go  off,  and  then  the  mortgagees 
will  be  remitted  to  their  original  rights,  in  which  case  they  would 
be  entitled  to  prove  for  the  whole  debt.     I  think,  therefore,  that 
the  order  is  correct ;  but  there  must  be  no  unreasonable  delay. 
The  appeal  will  be  dismissed  with  costs. 

Solicitors  for  the  Liquidator :  Messrs.  Mercer  dt  Mercer. 
Solicitors  for  the  Banking  Company :  Messrs.  Stevens,  Wilkinson, 
{&  Harries. 

(1)  Law  Rep.  8  Eq.  691.  (2)  Law  Rep.  3  Ch.  769. 

(3)  Law  Rep.  1  P.  C.  50. 
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In  re  ANGLO-ROMANO  WATER  COMPANY.  l.  j.  g. 

1870 


WRIGHT'S  CASE. 

Liquidator — Accoutiis  —  Winding-up  under  Supervision — Sanction  of  Court  — 

Companies  Act^  1862,  m.  139, 151, 160. 

The  A.  R,  Company,  in  EngkLnd,  passed  a  resolution  for  voluntary 
winding-up,  with  a  view  to  disposing  of  its  undertaking  to  the  A.  P,  Com- 
pany,  to  be  formed  in  Home  for  that  purpose.  An  order  for  continuing  the 
voluntary  winding-up  under  the  supervision  of  the  Court  was  shortly  after- 
wards made.  Disputes  having  arisen,  the  liquidator  entered  into  an  arrange- 
ment with  the  A,  P,  Company ,  under  which  each  fully  paid-up  shareholder 
of  the  A.  P,  Company  was  entitled  to  receive  an  equal  number  of  shares  of 
the  same  amount  in  the  A,  P,  Company^  and  a  number  of  other  shares  in 
the  A.  P.  Company  were  given  to  the  liquidator  to  be  disposed  of  for  the 
benefit  of  the  A,  R,  Company,  IF.,  a  holder  of  twenty  paid-up  £20  shares 
in  the  A.  R,  Company^  received  twenty  shares  in  the  A,  P,  Company  for  his 
shares,  and  also  took  and  paid  for  (at  par)  five  of  the  A,  P,  shares  which 
were  at  the  disposal  of  the  liquidator.  This  was  done  under  an  agreement 
by  which  the  liquidator  contended  that  W,  ceased  to  have  any  interest  in 
the  A,  R.  Company,  and  accordingly  removed  his  name  from  the  list  of  oon- 
tributories.  These  transactions  were  all  sanctioned  by  general  meetings  of 
oontributories,  but  not  by  the  Court.  W.  afterwards  took  out  a  summons 
for  the  liquidator  to  bring  in  his  aooount^  which  was  ordered  by  the  Master 
of  the  Rolls : — 

Eddy  that  W,  had  not  agreed  to  give  up  his  interest  in  the  company,  and 
had  a  locus  standi ;  but 

SemhlCy  if  the  arrangements  had  involved  an  agreement  by  him  to  give  up 
all  interest  in  the  company,  he  would  have  had  no  locus  standi,  for  that,, 
under  ss.  139, 151,  and  160  of  the  Companies  Act,  1862,  the  liquidator,  though 
the  winding-up  was  under  supervision,  had  power  to  enter  into  the  arrange- 
ment, with  the  sanction  of  meetings  of  the  contributories,  and  that  the 
sanction  of  the  Court  was  not  necessary,  the  Court  not  having  given  any 
directions  restricting  the  exercise  of  his  powers : — 

Held,  that  the  liquidator  had  properly  been  ordered  to  bring  in  his  account^ 
though  the  interest  of  the  applicant  was  exceedingly  small 

Order  of  the  Master  of  the  Rolls  affirmed. 

XhIS  was  a  motion  by  the  liquidator  of  the  Anglo-Romano  Water 
Company^  Limited,  to  discharge  an  order  of  the  Master  of  the 
EoUs  directing  him  to  bring  in  his  account 

The  company  was  formed  for  the  purpose  of  supplying  Borne 
with  water,  and  purchased  a  concession,  granted  by  the  Pope,  for 
constructing  waterworks  within  his  territories.    By  far  the  greater 


April  30. 
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L.J.  G.      part  of  the  shares  allotted  were  allotted  to  persons  resident  in 

1870  Borne. 
Wsooht's  ^^  ^^^  '^^  ^^  December,  1867,  resolutions  were  passed  that  the 
^^  company  should  be  wound  up  voluntarily,  with  a  view  to  its  ultimate 
dissolution  and  sale  to  a  new  company  to  be  formed  according  to 
Soman  law,  and  to  be  intituled  '^  Soeiite  Anonyme  de  TAequa  Marcia, " 
and  that  the  winding-up  of  the  company  should  commence  imme- 
diately from  the  time  of  the  resolutions  being  fully  confirmed ; 
that  Mr.  Bennett  should  be  appointed  liquidator,  and  that  the 
liquidator  should  be  authorized  and  empowered  to  sell  and  transfer 
all  the  business,  goodwill,  concessions,  and  assets  of  the  company, 
subject  to  the  liabilities  thereof,  upon  the  terms  of  a  certain  circu- 
lar and  contract  referred  to  in  the  resolutions. 

The  resolutions  were  duly  confirmed  on  the  18th  of  January ; 
and  on  the  25th  of  January,  1868,  an  order  was  made  for  con- 
tinuing the  voluntary  winding-up  under  the  supervision  of  the 
Court 

The  Roman  company  was  formed,  and  changed  its  name  to  the 
Aequa  Pia  Company.  Difficulties  and  disputes  soon  arose.  The 
Boman  managers  of  the  Acqua  Pia  Company  insisted  that  the 
effect  of  the  resolutions  was  to  convert  the  English  company  into  a 
Roman  one,  so  as  to  invest  the  Acqua  Pia  Company  with  all  the 
rights  of  the  Anglo-Bomano  Company  as  against  its  shareholders, 
and  threatened  to  forfeit  the  shares  of  the  English  shareholders 
for  nonpayment  of  calls.  On  the  8th  of  April  a  meeting,  in  Lon- 
douy  of  the  AnglO'Bomano  shareholders  passed  a  resolution  that 
the  liquidator  should  make  a  call  of  £7  per  share,  and  that  he  and 
his  solicitor  should  go  to  Borne  to  protect  the  interest  of  the  share- 
holders as  they  best  could.  The  liquidator  made  a  call  accordingly, 
and,  after  having  received  a  considerable  sum  in  respect  of  it, 
went  over  to  Boms. 

Ultimately,  on  the  11th  of  May,  1869,  an  agreement  was  entered 
into  between  the  managing  body  of  the  Acqua  Pia  Company  and 
the  liquidator,  to  the  effect  that  the  property  of  the  Anglo-Bomano 
Company  should  be  made  over  to  the  Acqua  Pia  Company;  that 
the  Anylo-Bomano  Company  should  pay  to  the  Acqua  Pia  Company 
£6239  (being  the  amount  of  calls  on  shares  held  in  England^ 
except  calls  of  which  the  Acqua  Pia  had  had  the  benefit) ;  that  the 
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Aequa  Pia  Company  should  hand  to  the  liquidator  a  number  of     L.  J.  G. 
paid-up  Aequa  Pia  shares  equal  to  that  of  the  Anfflo-Bomano        1870 
shares  held  by  English  shareholders,  and  to  be  exchanged  for    wbioht*8 
them.    It  was  also  agreed  that  the  AcqtM  Pia  Company  should        ^^* 
give  to  the  liquidator  fifteen  fiiUy  paid-up  Aequa  Pia  shares,  to  be 
disposed  of  by  him  for  the  benefit  of  the  AnffUhBomano  Company^ 
and,  by  an  arrangement  with  another  party,  some  further  paid-up 
shares  in  the  Aequa  Pia  were  given  to  the  liquidator  for  the  same 
purpose.    The  shares  in  each  company  were  £20  shares. 

On  the  31st  of  May,  1869,  a  meeting  of  shareholders  of  the 
Anfflo-Bomano  Company  in  London  passed  a  resolution  approving 
of  the  above  arrangement.  Some  of  the  English  shareholders  had 
not  paid  their  calls,  and  could  not  be  found,  and,  in  order  to  make 
up  what  was  necessary  to  perform  the  agreement,  the  English 
shareholders  in  the  AngHo-Bomano  were  invited  by  the  liquidator 
to  take  up  the  shares  in  the  Acqua  Pia  which  were  at  the  disposal 
of  the  liquidator,  and  forms  of  application  were  sent  to  them,  which 
were  as  follows : — 

"  To  the  Anfflo-Bomano  Water  Compa/ny,  Limited,  and  Mr.  F. 
Bennett,  liquidator. 
"  I  hereby  apply  to  you,  and  subscribe  for  and  agree  to  take,  at 
par,  shares  in  the  Boman  company  Acqwi  Pia,  to  the  number  set 
opposite  to  my  signature  at  foot" 

Wright^  who  was  on  the  list  of  contributories  of  the  Anglo- 
Bomano  Company  for  twenty  shares,  subscribed  this  form  of  appli- 
cation for  six  shares.  He  had  fully  paid  up  his  twenty  shares  in 
the  course  of  the  liquidation. 

The  liquidator  deposed  as  follows  as  to  the  arrangement  between 
him  and  Wright : — 

« Under  date  the  13th  of  July,  1869,  the  said  W.  Wright,  in 
respect  of  his  said  subscription  for  six  shares,  took  five  of  the  same, 
and  paid  to  me  for  the  same  £100,  and  at  the  same  time  he  and 
myself  entered  into  an  oral  agreement,  under  which,  in  considera- 
tion of  my  then  acquiescing  in  his  taking  the  said  five  shares  in 
lien  of  the  said  six,  he  contracted  with  me  that,  in  case  it  should 
become  necessary  for  my  monetary  arrangements  in  the  matter 

of  the  liquidation,  he  would  take  two  more  of  the  said  Aequa  Pia 
VouV.  2  2f  1 
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L.  J.  G.      shares  at  par,  making  up  a  total  of  seven,  in  consideration  of  my 
1S70        also  agreeing  with  him  that  in  respect  of  the  said  twenty  shares 
WraoBT's     so  as  aforesaid  mentioned  in  the  list  of  contributories,  and  fully 
^fff;       paid  up,  I  would  take  and  accept  the  same,  and  hand  to  him  the 
certificates  for  twenty  shares  in  the  said  Aequa  Pia."    **  Between 
the  said  8th  of  April,  1869,  and  the  16th  of  November,  1869,  the 
said  W.  Wright  handed  me  the  certificate  for  his  twenty  shares, 
and  on  the  said  16th  of  November  I  handed  him  in  exchange  there- 
for, and  in  fulfihnent  on  my  part  of  the  arrangement  and  agree- 
ments aforesaid,  twenty  shares  in  the  Boman  company  ii<^ua  Pfa, 
and  under  date  the  said  16th  of  November  I  received  from  the  said 
W.  Wright  a  receipt  for  the  twenty  shares  in  the  Acqua  Pia  Com- 
pany" 

On  the  28th  of  January,  1870,  the  liquidator  wrote  to  Wright, 
asking  him  to  take  the  two  additional  Acqua  Pia  shares.  Wright 
wrote  back  in  reply  that  he  could  not  afford  to  do  so,  and  consi- 
dered that  he  had  already  taken  his  fair  proportion.  On  the  31st 
of  January  the  liquidator  wrote  again,  pressing  him  to  take  the 
shares.  To  this  letter  no  answer  was  returned,  but  on  the  5th  of 
February  Wrighty  by  the  solicitors  who  until  a  very  short  time 
previously  had  been  the  solicitors  of  the  liquidator,  took  out  a 
summons  calling  upon  the  liquidator,  within  seven  days,  to  bring 
in  and  pass  his  account  of  receipts  and  payments. 

On  the  8th  of  February,  1870,  the  liquidator  erased  the  name 
of  Wright  from  the  list  of  contributories,  and  sent  him  notice  of 
having  done  so. 

On  the  4th  of  March,  1870,  a  meeting  of  contributories  was  held, 
at  which  resolutions  were  passed  confirming  the  agreements  entered 
into  by  the  liquidator  with  several  contributories,  and,  among 
others,  that  with  Wright^  and  also  approving  and  confirming  the 
erasure  of  WrighPs  name  from  the  list  of  contributories.  It  was 
further  resolved  that  the  course  pursued  by  the  liquidator  in  last- 
ing Wrighfs  summons  should  be  confirmed,  and  that  the  liquidator 
should  be  requested  and  authorized  to  continue  resistance  to  appli- 
cations, by  whomsoever  made,  requiring  him  to  incur  the  expense 
of  passing  his  accounts  in  Chancery. 

On  the  21st  of  March,  1870,  the  summons  having  been  adjourned 
into  Courts  the  Master  of  the  Bolls  made  the  order  under  appeal 
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Sir  22.  BoffgaUay,  Q.C.,  and  Mr.  LoAigley^  for  the  liquidator : —       L.  J.  G. 

We  say  that  Wright  is  not  a  contributory,  but  even  if  he  is,  this       J^32 
is  not  a  case  where  the  Court  will  direct  the  liquidator  to  bring  in     WaoHr'g 

his  accounts.     Sect.  161  of  the  Companies  Act  authorizes  the  trans-       * 

action  which  took  place  with  the  Acqua  Pia  Company,  and  it  has 
been  confirmed  by  general  meetings,  and  so  have  the  dealings  with 
Wright  Wright  therefore  has  been  paid  off,  and  has  no  further 
interest  in  the  company.  But  supposing  he  had,  the  liquidation 
is  nearly  at  an  end,  and  to  have  an  account  brought  in  before  its 
completion  is  only  causing  useless  expense.  The  Companies  Aet, 
1862,  sect.  142,  provides  for  an  account  being  rendered  to  a  general 
meeting  when  the  winding-up  is  completed. 

Mr.  Jessd,  Q.C.,  and  Mr.  Higgins,  for  Wright : — 

The  arrangements  are  not  valid  under  sect  161,  for  that  section 
applies  only  to  the  case  of  a  company  which  is  being  wound  up 
altogether  voluntarily.  Neither  does  sect  160  help  the  Appel- 
lant, for  compromises  require  the  sanction  of  the  Court  unless  the 
winding-up  is  altogether  voluntary.  By  sect.  131,  transfers  with- 
out the  sanction  of  the  liquidators  are  void,  and  any  alteration  in 
the  status  of  members  is  void.  Here  there  was  no  transfer  at  all. 
The  151st  section  preserves  the  powers  of  the  liquidators  where  a 
supervision  order  is  made,  but  their  liabilities  are  altered ;  they  have 
to  account  to  the  Court  instead  of  to  a  meeting,  and  that  an  account 
should  be  ordered  is  a  matter  of  course.  As  to  the  status  of 
Wright,  he  was  a  contributory,  and  his  status  cannot  be  altered 
except  by  order  of  the  Court.  He  therefore  is  a  contributory  still, 
and  can  call  for  an  account  The  meeting  of  the  4th  of  March, 
1870,  had  no  power  to  determine  that  accounts  should  not  be 
rendered  at  present. 

Sir  iJ.  BaggaUay,  in  reply : — 

Sect  139  provides  for  the  liquidator  doing  certain  things  with 
the  sanction  of  a  general  meeting.  Sect  160  does  not  neces- 
sarily conflict  with  it  Sect  151  preserves  the  powei-s  of  the 
liquidators  when  a  supervision  order  is  made,  but  enables  the 
Court  to  restrict  them ;  and  bearing  this  in  mind,  sect  160  must 

be   taken  as  cumulative,  not  as  cutting  down  sect  139.    The 

2  if  2  1 


442  GHANCBBY  APPEALS.  {L.  R. 

L.  J.G.  agreement  with  WrigM^  therefore,  might  be  made,  and  the  Court 

1870  will  not  allow  him  to  say  it  was  vUra  vires  when  he   has  taken* 

WBlbHT'B  ^^^  benefit  of  it    He  does  not  come  asking  to  set  it  aside,  but  asks- 

^^"'  the  CJourt  to  ignore  it. 

Sib  G.  M.  Gipfabd,  LJ.  : — 

The  first  question  to  be  considered  in  this  case  is  whether  the- 
applicant  in  the  Court  below  was  or  was  not  a  contributory.    If  he 
was  not  a  contributory  at  the  time  when  he  made  his  ap^catiim, 
he  cannot  be  entitled  to  call  for  any  account,  or  to  interfere  in  any 
way. 

For  the  purpose  of  determining  this  question,  we  must  first  con- 
sider the  agreement  between  the  Anglo-Bomano  Water  Company 
and  the  Acqua  Pia  Company.  The  liquidator  of  the  AngHo-Bomano 
Company  agreed  to  make  over  to  the  Aequa  Pia  Company  the  pro- 
perty of  the  Anglo-Bomano  Company,  including  whateyer  right 
they  might  have  in  respect  of  the  concession,  and  to  pay  to  the 
Acqua  Pia  Company  certain  sums  of  money ;  and  then  the  Acqua 
Pia  Company  agreed  to  band  over  shares  in  the  Aejfia  Pia  Com- 
pany  to  the  liquidator,  to  one  of  which  shares  each  shareholder  in 
the  Anglo-Bomano  Company  would  be  entitled  in  exchange  for 
the  certificate  of  each  fully  paid-up  share  that  he  held.  That  being 
the  state  of  things,  Mr.  Wright,  in  respect  of  his  twenty  shares  in 
the  Angh'Boniano  Company  which  he  had  fully  paid  up,  had  a 
right,  provided  this  agreement  was  carried  out,  to  receive  twenty 
shares  in  the  Acqua  Pia  Company. 

The  liquidator  then  states  that  an  agreement  was  made  between 
himself  and  Wriglii,  as  to  which  I  need  only  refer  to  two  para- 
graphs of  his  affidavit : — [His  Lordship  read  the  two  passages  of 
the  liquidator's  evidence  which  are  set  out  above.] 

Now,  it  must  be  observed  that  Wright  had  at  this  time  paid  up 
everything  for  which  he  could  be  called  upon,  and  was  under  no 
liability  in  reference  to  his  twenty  shares  in  the  Anglo-Bomano 
Company.  That  being  so,  I  am  of  opinion  that  this  arrangement 
did  not  alter  his  position  with  reference  to  the  Anglo-Romano 
Company.  It  certainly  cannot  have  been  the  intention  of  the 
parties  that  he  should  give  up  for  the  individual  benefit  of  t}ie 
liquidator  any  beneficial  interest  that  he  had,  nor  was  it  competent 
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to  the  liquidator  to  stipulate  for  any  such  axlvantage,  and  it  cer-      L.  J.  G. 
tainly  was  not  their  intention  that  Mr.  Wright  should  give  up  such        1870 
interest  for  the  benefit  of  the  other  shareholders.    The  substance     Wright's 
of  the  arrangement  is  nothing  more  than  this,  that  Mr.  Wright       ^f^* 
agreed  to  take  the  five  shares  at  a  price  which  was  something  more 
than  what  could  be  got  in  the  market  for  them,  and  should  take 
two  other  shares  if  required ;  but  there  was  no  contract  by  him  to 
give  up  any  beneficial  interest  he  might  hare  in  the  assets*    It 
follows  that  Mr.  Wright  is  a  contributory,  and  if  he  is  a  contribu- 
tory he  has  a  locus  standi  to  come  forward  on  summons  and  ask 
the  liquidator  to  bring  in  his  accounts. 

In  coming  to  that  conclusion,  I  by  no  means  adopt  the  construc- 
tion of  the  Act  of  Parliament  which  has  been  insisted  upon  on  the 
^part  of  the  Bespondent  I  think  that  the  construction  contended 
for  by  Sir  Richard  BaggaUay  is  the  true  one,  and  tiiat  by  it  the 
several  clauses  may  be  all  ma^Ie  consistent.  I  think  that  it  is 
-competent  to  a  liquidator,  though  the  liquidation  be  under  supervi- 
sion, to  enter  into  arrangements  of  this  nature  with  the  sanction  of 
a  meeting  without  the  sanction  of  the  Court,  unless  the  Court  has 
directed  that  he  shall  not  do  so  without  its  sanction.  My  decision 
rests  upon  this,  that  assuming  the  whole  transaction  to  be  binding 
and  not  ultra  vires,  Wright  never  contracted  to  give  up,  and 
the  liquidator  never  contracted  to  take  from  him,  any  beneficial 
interest  which  lie  might  have  in  the  assets  of  the  company. 

Holding  then,  as  I  do,  that  Wright  is  a  contributory,  and  has  a 
Jocus  standi,  the  question  remains  whether  an  account  ought  under 
the  circumstances  to  be  directed.  I  cannot  help  saying  that  of 
all  accounting  parties  liquidators  ought  to  be  the  most  ready  to 
render  an  account,  and  I  think  that,  as  a  general  rule,  in  an  ordi- 
nary case  a  liquidator  is  not  justified  in  resisting  a  summons  simply 
calling  upon  him  to  bring  in  an  account.  After  the  account  is 
brought  in  the  Court  can  determine  the  extent  to  which  that 
.account  shall  be  gone  into,  and  the  mode  in  which  it  shall  be  dealt 
with,  so  as  to  do  justice  between  the  parties.  I  therefore  affirm 
the  order  of  the  Master  of  the  Bolls.  I  must  however  say,  that 
if  there  is  a  case  in  which  I  should  desire  to  refuse  the  account,  it  is 
-the  present,  for  it  is  plain  that  nothing  substantial  can  be  coming  to 
the  applicant ;  it  being  hardly  conceivable  that  he  can  have  so 
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L.  J.  G.     much  as  £5  to  receive.     It  is  impossible  to  help  thinking  that  the 

1S70       liquidator  having  changed  his  solicitors  has  brought  about  this 

Wbiqht*      application.     In  an  ordinary  case  I  should  have  dismissed  the 

C^       appeal  with  costs,  but  considering  the  circumstances  under  which 

the  application  was  made,  and  the  small  interest  of  the  person  who 

made  it,  I  shall  direct  that  there  shall  be  no  costs  of  the  appeal  on 

either  side,  unlefs  it  is  found  that  there  is  a  surplus  of  at  least 

£300  divisible  among  the  shareholders ;  in  which  case  the  Appellant 

must  pay  the  costs,  and  must  have  no  costs  of  taking  the  account. 

Solicitors :  Messrs.  Mercer  dt  Mercer ;  Messrs.  jPTuaj,  Argles,  & 
Bawlins. 


L.  J.  G.  In  re  LONDON,  HAMBURG,  AND  CONTINENTAL 

im  EXCHANGE  BANK. 


^«y  S>  ^'  ZULUETA'S  CLAIM. 

Company — Power  of  Directors — Ultrh  vires — Power  to  buy  up  Shares — Articles 

of  Association — Notice, 

Unless  the  memoTaiidum  and  articles  of  association  of  a  company  contain 
in  plain  terms  an  express  power  enabling  the  company  to  purchase  their  own 
shares,  such  purchase  is  vUra  vires,  although  the  company  may  be  empowered 
to  deal  in  shares  of  joint>stock  companies  generally. 

Where,  therefore,  the  broker  of  a  banking  company,  acting  under  the  in- 
structions of  the  directors,  bought  shares  in  the  company  on  behalf  of  the 
company,  and  was  credited  with  the  price  paid  by  him  for  the  shares  in  his 
banking  account  kept  with  the  company,  and  the  company  was  afterwards 
wound  up : — 

Held  (reversing  the  decision  of  the  Master  of  the  Bolls),  that  the  broker 
was  not  entitled  to  prove  against  the  company  for  so  much  of  the  balance  due 
to  him  as  represented  the  price  of  the  shares. 

And  sembie^  if  the  price  of  the  shares  had  been  actually  paid  to  the  broker 
by  the  directors,  he  would  have  been  liable  to  refund  it. 

XHIS  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls,, 
made  in  the  winding-up  of  the  London,  Haniburff,  and  Conti- 
nental Exchange  Bank,  Limited  (1). 

The  memorandum  of  association  thus  described  the  objects  for 
which  the  company  was  established : — **  The  objects  for  which  the 

(1)  Law  Rep.  9  Eq.  270. 
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company  is  established  are  the  transaction  of  every  kind  of  banking     L.  j.  G. 
and  exchange  business  in  the  United  Kinffdom,  and  on  the  Con-        ISTD 
tinent  of  Europe  generally,  including  therein  the  receiving  of       j^,^ 
deposits  of  money  whether  at  interest  or  otherwise,  the  advancing  ^^^^^^^fj, 
and  lending  of  money  on  real,  personal,  or  mixed  securities,  on  CoimNaNTAL 
cash,  credit,  or  other  accounts,  on  policies,  bonds,  debentures,  bills       Bank. 
of  exchange,  promissory  notes,  letters  of  credit,  or  other  obligations,    zvlukfil'b 
the  discounting  bills  of  exchange,  promissory  notes,'  or  other  obliga-       Clam. 
tions,  the  advancing  of  money  on  the  deposit  of  title-deeds,  goods, 
wares,  and  merchandise,  bills  of  sale,  and  bills  of  lading,  delivery 
orders,  warehousemen's  or  wharfingers'  certificates,  and  notes,  dock  ^ 
warrants,  or  other  mercantile  indicia,  symbols,  or  tokens,  bullion. 
Government  or  public  stocks,  or  funds,  whether  British,  colonial, 
or  foreign,  exchequer  or  navy  bills,  bank  and  East  India  stock, 
and  shares  of  bankers  and  of  bankiug  companies,  of  insurance  com- 
panies, of  railway,  canal,  gas,  and  water  companies,  and  in  general 
of  all  other  joint-stock  companies,  corporations,  associations,  and 
other  undertakings  of  whatever  nature   or   description,  whether 
Britifih,  colonial,  or  foreign,  produce  of  every  description,  both 
home  and  foreign,  materials  of  any  kind,  whether  raw  or  manu- 
factured, and  whether  home  or  foreign';  and  on  any  other  property, 
funds,  and  effects  of  whatever  kind  or  description,  the  making  of 
purchases,  investments,  sales,  or  any  other  dealings,  in  any  of  the 
above-named  articles  or  securities,  and  the  doing  of  all  matters  and 
things  which  may  appear  to  the  company  to  be  incidental  or  con- 
ducive to  those  objects." 

The  37th  clause  of  the  articles  of  association  provided  that  any 
share  which  was  forfeited  or  surrendered  might  be  reissued. 

The  42nd  clause  gave  power  to  the  directors  to  accept  the  sur- 
render and  forfeiture  of  any  shares  from  or  by  any  member 
desirous  of  surrendering  and  forfeiting  them  on  such  terms  as  they 
might  think  fit. 

The  85th  clause  was  as  follows : — 

^'  The  business  of  the  company  shall  be  managed  by  the  board, 
who,  in  addition  to  the  powers  and  authorities  by  the  statutes  or  by 
these  presents  expressly  conferred  upon  them,  may  exercise  all  such 
powers,  give  all  such  consents,  make  all  such  arrangements,  and 
generally  do  all  such  acts  and  things  as  are  or  shall  be  by  the 
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L.  J.  G.      statutes  and  these  presents  directed  or  authorized  to  be  exercised, 

1870        given,  made,  or  done  by  the  company,  and  are  not  thereby  ex- 

2n  re       pressly  directed  to  be  exercised,  given,  made,  or  done,  by  the  com- 

HAMBUHorAHu  P*°y  ^  fleeting ;  but  subject,  nevertheless,  to  the  provisions  of  the 

CoKTiNKKTAL  statutcs,  and  of  these  presents,  and  subject  also  to  such  (if  any) 

Bank.       regulations  as  are  &om  time  to  time  prescribed  by  the  company  in 

meeting.    But  no  regulation  made  by  the  company  in  meeting 

shall  invalidate  any  prior  act  of  the  board  which  would  have  been 

valid  if  the  regulation  had  not  been  made." 

The  98th  clause  contained  the  following  provision  (sub-section  7) : 
"  The  board  may  let,  mortgage,  sell,  or  otherwise  dispose  of,  either 
absolutely  or  conditionally,  and  in  such  manner,  and  upon  such 
terms  and  conditions,  and  in  all  respects  as  they  think  fit,  any 
of  the  property  of  the  company,  and  may  accept  payment  or  satis- 
faction for  any  property  disposed  of  in  fully  paid-up  shares  or  other 
shares,  or  partly  in  shares  and  partly  in  cash,  or  in  such  other  manner 
as  the  directors  may  deem  expedient." 

In  November,  1864,  the  directors  being  desirous  of  keeping  up 
the  price  of  the  shares  in  the  bank,  resolved  to  purchase  shares 
in  the  market.  No  entry  of  this  resolution  was  made  in  the 
Minute  Book,  but  Mr.  Henry,  the  broker  of  the  bank,  was  called 
into  the  board-room,  and,  as  stated  in  evidence  by  one  of  the 
directors,  he  was  directed  to  purchase  a  round  number  of  shares, 
the  arrangement  being  that  a  certain  portion  of  that  round  number 
were  to  be  purchased  by  the  bank,  and  other  portions  by  some  of 
the  directors  then  present;  and  it  appeared  from  Mr.  Henrys 
examination,  that  he  understood  at  the  time  the  effect  of  the 
arrangement.  In  compliance  with  these  instructions,  Mr.  Henry 
bought  175  shares  at  the  average  price  of  £11  45.  Id.,  and  paid  for 
these  shares  in  the  first  instance  out  of  his  own  money.  Sub- 
sequently, sixty-two  of  these  shares  were  transferred  to  the  directors 
of  the  company  or  their  friends,  who  repaid  Henry  the  price  he  had 
paid  for  them ;  and  the  remaining  113  were  transferred  first  into 
the  name  of  one  of  the  clerks  of  the  bank,  and  then  into  the  name 
of  one  Marshall^  who  had  no  beneficial  interest  in  the  shares,  but 
consented  to  have  them  placed  in  his  name  as  a  trustee  for  the 
bank,  upon  being  requested  by  one  of  the  directors  so  to  do.  After 
the  1 13  shares  had  been  thus  transferred  to  Marshall,  the  secretary 
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of  the  bank  delivered  to  Henry  a  ticket  directing  the  cashier  to      L.  J.  G. 
credit  the  account  which  Henry  kept  at  the  bank  with  £1343  lis.  5d.,        1870 
being  the  amount  paid  by  him  for  the  113  shares.    The  account,       j„  ^^ 
which  at  this  time  shewed  a  balance  of  £19,000  due  to  Henry,  was  hambubq^md 
.accordingly  credited  with  this  amount,  and  Henry  afterwards  drew  Coktikehtal 
on  the  account,  and  was  allowed  interest  on  the  balances  from  time       Bans. 
to  time  remaining  in  the  hands  of  the  bank.    The  company  was    Zulubta'a 
^terwards  ordered  to  be  wound  up,  and  at  the  commencement  of      Oladi. 
the  winding-up  a  considerable  balance  appeared  by  that  account  to 
be  due  from  that  company  to  Henry. 

Messrs.  Zulueta  employed  Henry  as  their  broker,  and  placed 
large  sums  of  money  in  his  hands  for  investment.  A  considerable 
portion  of  these  sums  was  lent  by  Henry  to  the  bank,  and  they 
had  obtained  an  order  in  the  winding-up  giving  them  liberty  to 
prove  in  the  name  of  Henry  for  the  balance  appearing  to  be  due 
to  Henry  on  his  account  with  the  bank.  The  question  on  this 
.adjourned  summons  was  whether  the  above  balance  ought  not  to 
be  reduced  by  the  sum  of  £1343  lis.  5d.y  credited  to  Henry,  as 
above  mentioned,  it  being  alleged  by  the  official  liquidator  that 
the  purchase  of  shares  of  the  bank  on  behalf  of  the  bank  was 
4dtrd  vires. 

Of  the  shares  transferred  to  Marshall^  fifty  remained  standing 
in  his  name  at  the  commencement  of  the  winding-up,  the  rest 
having  been  transferred  to  various  holders.  Marshall  was  placed 
on  the  list  of  contributories  in  respect  of  these  fifty  shares. 

The  Master  of  the  EoUs  was  of  opinion  that,  assuming  that  the 
.act  of  the  directors  was  ultra  vires,  the  transaction  was  completed 
by  carrying  the  amount  of  the  purchase-money  to  Hermfs  credit, 
^md  that  the  only  remedy  of  the  shareholders  was  against  the 
directors  personally.  He  therefore  allowed  the  claim,  and  the 
official  liquidator  appealed. 

Mr.  Boaiburghf  Q.C.,  and  Mr.  Chrdham  Hastings,  for  the  Appel- 
lant : — 

The  investment  of  the  money  of  the  company  in  their  own 
shares  was  not  authorized  either  by  the  memorandum  or  articles  of 
association.  A  mere  power  to  deal  in  shares  would  not  authorize 
isuch  a  transaction.    Mr.  Henry  must  be  taken  to  have  known  the 
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L.  J.  G.  contents  of  these  documents,  and  as  a  broker  and  man  of  business 
1870  he  must  also  have  known  that  it  was  entirely  beyond  the  ordinary 
In  re  course  of  business  of  such  companies,  and  contrary  to  the  rules  of 
Hamburg,akd  ^''^^  *Stoch  Exchange:  Ernest  y.  Nichdh  {1);  Joint  Stock  Di$cowU 
Company  v.  Broum  (2) ;  Boyal  Bank  of  India  8  Case  (3).  The 
Master  of  the  Rolls  treated  the  act  of  giving  credit  to  Eienry  as 
equivalent  to  actual  payment ;  but  it  was  not  so,  the  transaction 
was  still  in  fieri.  And  even  if  there  had  been  actual  payment  to 
Henrtfy  the  money  might  have  been  recovered  from  him  in  the 
same  manner  as  if  it  had  been  trust-money :  Ernest  v.  GroysdiU  (4) ; 
Bryson  v,  Warwick  and  Birmingham  Canal  Company  (5). 

Mr.  Jesself  Q.C.,  and  Mr.  Haynes,  for  Messrs.  Zulueta : — 

The  memorandum  and  articles  gave  power  to  the  company  to 
deal  in  shares,  and  there  i?as  nothing  to  restrict  them  to  purchasing 
shares  in  other  companies.  The  85th  and  98th  clauses  of  the 
articles  give  the  widest  discretion  to  the  directors,  and  the  37th 
and  42nd  clauses,  with  respect  to  the  forfeiture  and  surrender  of 
shares,  and  reissuing  those  which  are  forfeited  or  surrendered, 
raise  a  presumption  in  favour  of  a  power^of  purchasing  shares.  For 
what  is  the  diflference  between  inducing  a  person  to  surrender 
shares,  and  purchasing  them  from  him  in  the  market  ?  In  the 
former  case  relating  to  the  same  company,  London^  Hamburg^  and 
Continental  Exchange  Bank  v.  Henry  (6),  the 'Master  of  the  Bolls 
appears  to  have  thought  that  such  a  tnmsaction  as  this  might  be 
supported.  At  all  events  it  was  a  question  on  which  a  stranger 
might  have  been  misled  by  the  articles.  Mr.  Henry  was  simply 
acting  as  broker  of  the  bank,  and  it  was  not  for  him  to  decide 
whether  or  not  his  employers  were  acting  ultra  vires :  Simpson  v. 
Westminster  Palace  Hotel  Company  (7).  But  however  this  might 
have  been,  if  the  transaction  was  still  incomplete,  the  money  cannot 
now  be  recovered,  after  it  has  been  paid,  for  the  act  of  giving 
credit  to  Henry  for  the  amount  was  equivalent  to  payment.  If  the 
shareholders  wish  to  impeach  the  transaction,  the  proper  course 

» 

^   (1)  6  H.  L.  C.  401.  (4)  2  D.  F.  &  J.  175. 

(2)  Law  Rep.  3  Eq.  139 ;  Ibid.  8  Eq.  381.  (5)  4  D.  M.  &  G.  711. 

(3)  Ibid.  4  Ch.  252.  (6)  Law  Rep.  7  Eq.  334. 

(7)  8  H.  L.  C.  712. 
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would  be  to  file  a  bill ;  it  cannot  be  properly  done  in  such  a  pro-     L.  J.  G. 
ceeding  as  the  present.  1870 


In  re 

Sir  G.  M.  Giffaed,  L J. :—  „  Londow, 

Hambubo,ani> 
I  do  not  think  it  would  be  right  to  say,  as  has  been  argiied  in  Costixental 

^  •"  "  Exchange 

this  case,  that  a  bill  ought  to  be  filed  or  any  proceeding  of  that       Bank. 
kind  taken,  for  I  have  before  me  all  the  materials  that  are  neces-    ZuLrETA's 
sary  for  the  purpose  of  disposing  of  it.  Claim. 

The  case  divides  itself  into  two  parts,  and  the  first  question  is 
whether,  as  between  the  bank  and  Mr.  Henry,  the  whole  of  the 
transaction  was  a  totally  void  transaction ;  and  the  second  part 
of  the  case  depends  upon  what  has  since  taken  place  between 
the  directors  of  the  bank  and  Mr.  Henry,  which  may  or  may  not 
amount  to  confirmation. 

Let  me  first  consider  whether  the  transaction  is  void  between 
Mr.  Henry  and  the  bank.  The  matter  is  very  fully  detailed  by 
Mr.  Henry  in  his  cross-examination ;  he  says  he  went  into  the 
board-room,  that  the  order  was  given  to  him  to  buy  shares  for 
the  purpose  of  supporting  the  market,  and  that  the  amount  of 
the  shares  was  left  very  much  to  his  discretion ;  that  he  did  buy 
shares,  that  he  charged  the  bank  with  them  up  to  December,  and 
that  in  December  the  purchase  of  the  shares  was  concluded ;  and 
that  there  was  then  due  from  him  to  the  bank  about  £1300.  It 
is  not  material  to  state  the  case  further  than  that  for  the  pur- 
pose of  determining  whether  this  transaction  was  or  not  void  as 
between  the  bank  and  Mr.  Henry,  Of  course,  if  this  had  been  a 
transaction  in  any  shape  within  the  ordinary  course  of  the  busi- 
ness of  the  company,  which  an  ordinary  person  going  to  the  com- 
pany would  have  supposed  to  be  within  the  ordinary  course  of  their 
business,  I  should  be  the  last  to  say  it  was  a  transaction  that  could 
not  be  supported.  Again,  if  by  any  reasonable  construction  of 
the  articles  any  one  could  come  to  the  conclusion  that  this  was  a 
transaction  authorized  by  those  articles,  I  should  be  the  last  to  say 
it  was  a  transaction  that  ought  not  to  stand.  In  my  opinion  it  is 
a  case  outside  the  ordinary  course  of  the  business  of  this  company, 
and  clearly  and  distinctly  a  transaction  in  no  sense  authorized  by 
the  articles. 

It  was  argued  on  the  part  of  the  Bespondent,  in  the  first  place, 
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L.  J.  G.      that  Lord  JRomiUy^  in  the  case   of  the  London^  Harnburg,  and 

1870        Oantinentdl  Exchange  Bank  v.  Henry  (1),  liad  expressed  an  opinion 

jn  re       ^^^^^  &  transaction  such  as  this  was  not  a  transaction  uUra  vires. 

Hambuto^ajto  S^®^  ^*  ^^  ^y  ^^^^  ^^  ^^^^  ^^*^se  the  transaction  was  a  totally 

CoNTinicMTAL  different  one.    It  was  not  a  purchase  of  shares  by  the  bank  for 

EXCHAKQX  .  .  . 

Bank.       the  purposes  of  the  bank ;  it  was  not  a  speculation  in  shares  at 

Zulubta'b  ^U  9  b^^  ^^  ^^  ^^^  c^®  ^^  A  certain  sum  of  money  being  advanced 
^jff^  by  the  bank  to  assist  in  the  purchase  of  shares,  which  were  to  be 
taken  by  Mr.  Fletcher,  he  agreeing,  if  he  got  those  shares  at  par, 
to  become  a  director ;  and  even  in  the  judgment  in  that  case  the 
utmost  that  is  said  is  that  it  is  difScult  to  say  that  the  articles  of 
association  do  not^  in  terms  at  least,  include  the  power  to  enter 
into  a  transaction  of  that  description — a  transaction  wholly  different 
from  this. 

In  the  next  place,  the  memorandum  of  association  was  very 
much  insisted  upon,  particularly  the  latter  part,  which  is  as 
follows : — ''  The  making  of  purchases,  investments,  sales,  or  any 
other  dealings  in  any  of  the  above-named  articles  or  securities, 
and  the  doing  of  all  matters  and  things  which  may  appear  to 
the  company  to  be  incidental  or  conducive  to  those  objects." 
That  is  to  say,  that  the  company  may  do  everything  that  they 
think  is  fairly  incidental  to  the  carrying  on  of  the  particular 
business  specified ;  but  I  do  not  find  a  syllable  in  that  memorandum 
which  authorizes  the  purchase  of  their  own  shares ;  and  unless 
there  is  in  plain  terms  a  direct  authority  to  purchase  their  own 
shares,  it  is  clear  in  point  of  law,  and  I  have  no  hesitation  in  saying 
it  is  clearly  understood  among  all  men  of  business  who  give  their 
minds  to  the  subject,  that  they  cannot  do  so.  There  must  be  a 
clear  and  distinct  power  for  that  purpose.  Some  of  the  clauses 
of  the  ai*ticles  of  association  were  also  referred  to,  among  others 
the  42nd.  But  that  has  nothing  to  do  with  a  transaction  of  this 
sort ;  it  simply  authorizes  the  directors  to  accept  the  surrender 
and  forfeiture  of  any  shares  from  or  by  any  member  desirous  of 
surrendering  and  forfeiting  them,  and  to  accept  that  surrender 
and  forfeiture  on  such  terms  as  they  think  fit.  This  was  not  a 
surrender  or  forfeiture  of  shares.  The  same  observation  applies 
to  the  37th  article,  which  is  simply  a  direction  that  every  share 

(1)  Law  Bep.  7  Eq.  334. 
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that  shall  be  forfeited  may  be  resold  by  the  company.     Then  the      L.  J.  G. 
85th  article  was  referred  to,  which  is  simply  a  section  giving  the        1870 
board  of  directors  fiiU  power  to  manage  the  business  of  the  com-       jn  re 
pany  as  they  think  fit     But  that  which  was  most  strongly  relied  hambuhg'and 
on  was  the  98th  clause,  the  7th  sub-section  of  which  provides  that  Continental 

.  EXOHANGE 

the  board  ^  may  let,  mortgage,  sell,  or  otherwise  dispose  of,  either  Bank. 
absolutely  or  conditionally,  and  in  such  manner  and  upon  such  Zultjbta's 
terms  and  conditions  in  all  respects  as  they  think  fit,  any  of  the 
property  of  the  company,  and  may  accept  payment  or  satisfaction 
for  any  property  so  disposed  of  in  fully  paid-up  or  other  shares, 
or  partly  in  shares  and  partly  in  cash,  or  in  such  other  manner  as 
the  directors  deem  expedient"  But  mortgaging  or  selling  their 
property  for  shares,  even  if  shares  could  be  held  to  mean  their 
own  shares,  as  to  which  it  is  not  necessary  to  give  an  opinion,  is 
very  different  from  speculating  in  the  market  in  their  shares,  and 
buying  them  for  cash  out  of  their  own  funds. 

That  being  so,  I  am  clearly  of  opinion  that  this  transaction  is 
idtri  vireSf  and  if  it  is  uUrd  vires,  it  is  not  a  mere  voidable  transac- 
tioUy  but  it  is  wholly  and  totally  void ;  it  is  a  transaction  which  no 
general  meeting  could  confirm,  because  it  was  altogether  beyond 
the  power  of  the  company  in  every  sense. 

Then  the  question  arises,  did  what  subsequently  took  place  give 
Mr.  Henry  a  right  to  recover  this  sum  as  against  the  company  ? 
What  subsequently  took  place  was  this :  Mr.  Eenry  in  December 
paid  this  sum  of  money,  and  on  the  4th  of  February  he  went  to  the 
directors,  and  the  secretary  gave  him  the  proper  note ;  he  went 
across  to  the  proper  book,  and  got  this  sum  entered  to  his  credit 
in  his  account-current  with  the  company,  and  it  remained  to  his 
credit  fix>m  that  time  till  the  company  stopped  payment.  I  put 
the  case  as  high  as  this,  that  if  the  company  had  given  him  a  pro- 
missory note  or  a  debenture,  unless  the  circumstances  would  have 
justified  such  a  plea  as  was  said  to  be  a  proper  plea  iniioyo?  Briiisk 
Bank  v.  Twrquand  (1),  I  should  have  agreed  with  the  conclusion 
at  which  the  Master  of  the  Bolls  has  arrived.  Now,  what  was  said 
in  that  case  ?  It  was  this :  that  if  the  company  gave  a  deed  or 
a  promissory  note,  and  it  could  not  be  averred  that  that  deed 
or  promissory  note  was  given  in  fraud  of  the  company,  the  holder 

(1)  6  E.  &  B.  327. 
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L.  J.  G.  can  recover  against  the  company.     But  in  the  eye  of  this  Court, 

1870  and  in  the  eye  of  a  court  of  law,  beyond  all  doubt  this  was  a 

^J^  transaction  in  fraud  of  the  company.     It  was  just  as  much  in 

LoNDoy,  fraud  of  the  company  as  where  there  is  an  ordinary  partnership 

Hamburg,  AND  r      j  j  r  r 

Continental  and  one  of  the  partners  takes  the  partnership  funds  and  pays  a 
Bank.       private  debt  to  a  person  who  knows  that  the  partnership  funds 
ZmxETA'8    ^^  applicable  to  other  purposes,  and  not  to  the  private  purpose 
Cla^.      of  the  partner.    Under  such  circumstances  he  can  be  made  liable  to 
refund.   Mr.  Henry  was  dealing  with  these  directors  as  agents  of 
this  company,  and  these  directors  were  bound  to  act  >vithin  the 
scope  of  their  authority.     As  regards  this  particular  transaction, 
they  must  be  taken  to  have  known  that  they  had  no  power  to 
act  as  they  did,  and  Mr.  Henry  must  be  taken  to  have  known 
the  same ;  and  they  are,  in  the  eye  of  the  law,  in  the  same  posi- 
tion as  if  the  directors  with  the  knowledge  of  Mr.  Henry  had 
used  the  money  of  the  bank  to  pay  some  private  debts  of  their 
own,  and  charged  the  bank  with  it. 

Upon  these  grounds  I  am  clearly  of  opinion  that  this  is  a  case 
in  respect  of  which  no  claim  can  be  maintained  against  the  bank. 
If  this  was  not,  in  point  of  fact,  a  claim  by  Mr.  Henry,  but  the 
money  had  been  paid  over  to  Mr.  Henry,  of  course  then  it  would 
have  been  necessary  to  have  proceedings  to  recover  the  money, 
which  are  not  necessary  now ;  but  if  that  had  been  so,  I  should 
not  have  hesitated  to  say  that  I  should  have  made  a  decree 
against  Mr.  Henry  and  every  one  of  those  directors  to  restore 
every  sixpence.  Nor  can  I  say  that  persons  are  to  be  pitied  who 
act  with  so  much  want  of  caution  as  to  deal  with  a  company  in 
the  way  in  which  Mr.  Henry  has  done.  For,  being  a  stockbroker, 
he  must  have  known  that  a  purchase  by  a  company  of  their  own 
shares  is  not  a  legal  transaction,  unless  there  is  a  clear,  distinct, 
undoubted,  and  special  authority  authorizing  them  to  do  so. 

Considering  that  the  case  has  been  complicated  so  much  with 
other  matters  which  really  have  nothing  to  do  with  it,  I  do  not 
think  it  right  to  make  Messrs.  Zuliieta  pay  any  costs  in  the  Court 
below ;  I  shall  give  them  no  costs,  but  the  official  liquidator  will 
have  his  costs  out  of  the  estate. 

Solicitors:  Messrs.  Boihandeys  &  Freeman;  Messrs.  Deane  & 
Chubb. 
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BUEDICK  V.  GARRICK  l.  j.  g. 

1870 


Practice — Staying  Proceedings  pending  Appeal — Costs  of  the  AppHcaiion, 

The  costs  of  an  application  to  stay  the  execution  of  a  decree  pending  an 
appeal  are  in  the  discretion  of  the  Court.  The  proper  rule  is,  that  they  should 
ordinarily  abide  the  result  of  the  appeal. 

A  decree  was  made  that  accounts  should  be  taken,  and  that  the  Defendants 
should  pay  what  should  be  found  due  to  the  Plaintiffs,  and  also  the  costs  of 
the  suit.  The  Defendants  moved  to  stay  the  execution  of  the  decree  pending 
an  appeal  to  the  House  of  Lords,  on  the  ground  that  the  Plaintiffs  were  out 
of  the  jurisdiction.  The£k>urt  refused  to  stay  the  taking  of  the  accounts  or 
the  taxation  of  the  costs,  and  directed  that  the  costs,  when  taxed,  should  be 
paid  to  the  Plaintiffs*  solicitor  on  his  giving  satisfactory  security  for  their 
repayment  in  case  of  a  reversal  of  the  decree ;  but  the  Plaintiffs  not  being 
able  to  give  security  for  the  repayment  of  the  money  due  to  them,  it  was 
ordered  that  the  amount  should  be  paid  into  Court,  the  Defendants  under- 
taking to  abide  by  such  order  as  might  be  made  as  to  interest ;  the  costs  to 
abide  the  result  of  the  appeal. 

Earl  of  Shrewsbury  v.  Trappes  (1),  Toj)ham  v.  Duke  of  Portland  (2), 
Walford  v.  Walford  (3),  discussed. 

IN  this  case  a  decree  was  made  on  a  rehearing  before  the  full 
Conrt  of  Appeal  on  the  24th  of  January,  by  which  it  was  ordered 
that  certain  accounts  should  be  taken,  and  that  the  Defendants 
should  pay  what  should  be  found  due  from  them  to  the  Plaintiff, 
with  interest,  and  also  the  costs  of  the  suit  (4).  The  Plaintiffs 
were  resident  in  America.  The  Defendants  presented  a  Petition  of 
appeal  to  the  House  of  Lords,  and  now  moyed  to  stay  the  execu* 
tion  of  the  decree  pending  the  appeal. 

Mr.  Dickinson^  Q.C.,  and  Mr.  G.  W.  Collins,  in  support  of  the 
application : — 

The  ground  of  the  application  is,  that  the  Plaintiffs  are  resid- 
ing out  of  the  jurisdiction  of  the  Court,  and  there  is  danger  that 
if  the  decree  is  reversed  by  the  House  of  Lords  the  money 
ordered  to  be  paid  to  them  will  not  be  recovered.  It  ought  there- 
fore to  be  retained  in  Court,  or  at  all  events  the  Plaintiffs  ought 

(1)  2  D.  P.  &  J.  172.  (3)  Law  Kep.  8  Oh.  812. 

(2)  1  D.  J.  &  S.  G03.  (4)  Ibid.  6  Ch.  233, 
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L.  J.  G.  to  give  satisfactory  security  for  its  repayment :  Lord  v.  Ccivin  (1). 

1870  With  respect  to  the  costs  of  the  application,  they  are  in  the  dis- 

Bu^cK  cretion  of  the  Court,  and  it  would  be  reasonable  that  they  should 

^'  be  made  costs  in  the  cause :  Earl  of  Shrewsbury  t.  Trappes  (2) ; 

— '^'  Walford  v.  Wcdford  (3). 

Mr.  Oreeney  Q-C,  and  Mr.  Ednsan,  for  the  Plaintiffs,  contended 
that  no  sufficient  cause  was  shewn  for  the  suspension  of  the  decree. 

The  LoBD  Justice  Giffard  said  that  it  would  not  be  right 
to  stop  the  taking  of  the  accounts  or  the  taxation  of  the  costs ; 
but  the  Plaintiffs  must  give  security  for  the  repayment  of  any 
money  which  would  be  payable  to  theti,  and  the  solicitor  must 
also  give  security  for  the  repayment  of  the  taxed  costs,  in  case 
the  decree  should  be  reversed,  or  else  the  money  must  be  retained 
in  Court. 

Mr.  Oreene,  Q.C.,  and  Mr.  Hanson,  for  the  Plaintifib : — 

With  respect  to  the  taxed  costs  of  the  suit,  the  solicitor  i» 
willing  to  give  personal  security,  or  an  undertaking  to  refund 
them  in  case  the  decision  should  be  reversed.  This  was  held 
sufficient  in  Gibbs  v.  Daniel  (4).  We  are  entitled  to  the  costs  of 
this  application,  under  the  usual  practice  of  the  Court,  which  was 
settled  in  Topham  v.  DuJce  of  Portland  (5),  by  the  same  Judges 
who  decided  Earl  of  Shrewsbury  v.  Trappes^  and  therefore  overrules 
that  case.  Walford  v.  Walford  was  an  appeal  motion,  and  does  not 
bear  upon  the  question. 

Mr.  Dickinson,  in  reply. 

Sir  G.  M.  Giffard,  L.  J. : — 

With  respect  to  the  costs  of  this  application,  I  should  have 
thought  the  reasonable  rule  was,  that  the  costs  should  follow  the 
result  of  the  appeal,  but  I  cannot  depart  from  the  rule  laid  down 
after  consideration  in  Topham  v.  Duke  of  Portland,  unless  there 
is  some  subsequent  authority  to  the  contrary,  and  the  applicant 

(1)  1  Dr.  A  Sm.  475.  (3)  Law  Rep.  3  Ch.  812. 

(2)  2  D.  F.  &  J.  172.  (4)  4  Giff.  1,  41. 

(6)  1  D.  J.  &  S.  603. 
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must  therefore  pay  them.    The  costs  cannot  be  heavy,  and  the     L.  J.  O. 
pale  has  this  advantage,  that  it  shews  that  the  application  is  made        1870 
hondfde.  Bubdick 

With  regard  to  the  application  itself,  the  Plaintiffs  are  ont  of    gabbiok. 

the  jurisdiction^  and  if  no  secnrity  were  given  for  the  repayment        

of  the  fimd  it  would  practicaUy  amonnt  to  a  denial  of  the  right 
to  appeal.  I  cannot,  therefore,  permit  the  Plaintiffs  to  receive  the 
money  without  giving  good  security.  The  solicitor  must  also  give 
satisfactory  security — ^his  personal  security  or  undertaking  will 
not  be  sufficient — for  repayment  of  the  costs  if  the  decree  is 
reversed.  But  I  cannot  stay  the  taking  of  the  accounts  or  the 
taxation  of  the  costs,  and  if  the  Plaintiffs  are  unable  to  give 
security  the  money  must  be  paid  into  Court. 


March  18.    The  motion  was  again  mentioned,  when 

Mr.  Oreene,  Q.C.,  stated  that  the  Plaintiffs  were  unable  to  give 
security  for  the  money  which  would  be  payable  to  them,  but  that 
their  solicitor  was  prepared  with  security  for  the  costs  due  to  him. 

Mr.  Dickinsonf  Q.C.,  and  Mr.  O.  W.  Collins,  again  mentioned 
the  subject  of  costs.  Walfard  v.  Walford  (1),  although  in  form  an 
appeal  motion,  was  treated  by  the  Court  as  an  original  application, 
because  the  decree  had  in  the  meantime  been  inroUed,  and  the 
order  asked  for  in  the  notice  of  motion  had  become  impossible.  It 
appeared  from  the  report  of  the  case  in  the  Weekly  Beporter  (2)  and 
Law  Times  (3),  that  the  reason  given  by  the  Court  for  allowing  no 
costs  was,  that  the  costs  were  in  the  discretion  of  the  Court  (4). 

(1)  Law  Bep.  3  Ch.  812.  The  Lobd  Justiob  Wood  :— There 

(2)  16  W.  R.  1161.  will  be  no  costs.  We  have  made  the 
(8)  19  L.  T.  (N.S.)  233.  order.  There  will  be  no  cobU  on  either 
(4)  In  Walford  y.  Walfard  the  Lord  side. 

Justice  Wood  in  giving  judgment  made  Mr.  Bacon  .—After  the  inrolment  of 

no  order  as  to  the  costs ;  but  after  the  the  decree,  surely  it  is  a  matter  of  in- 

judgment  of  the  CJourt  had  been  given  dulgence  to  the  Defendant, 

some  discussion  took  place  as  to  the  ^j^^  ^obd  Jubticb  Wood:-I  do 

form  of  the  order.  not  think  it  is  any  indulgence.  I  think 

Mr.  Bacon  then  asked  for  the  costs  i^  is  the  right  of  the  party  on  giving 

of  the  application.  the  undertaking. 

\ou  V.                                          2  N                                         1 
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L.  J.  G.         Mr.  Oreene,  Q.C.,  and  Mr.  Bdneon,  submitted  that  Wd(fard  y. 

1870  Walfard  (I),  being  in  form  an  appeal  motion,  could  be  no  precedent 
BuHDioK  ^^  ^^  question  of  costs  for  the  present  application.  That  case  was 
GAnioK.    ^^^  special  in  its  circumstances^  and  the  decision  could  not  over- 

*—  ride  the  authority  of  Topham  y.  Duke  of  Portland  (2),  where  the 
point  was  solemnly  decided  after  consultation  with  the  Begistrar. 

Sib  G.  M.  Giffabd,  L.  J. : — 

In  the  absence  of  authority  it  would  appear  to  be  the  most  reason- 
able rule  that  the  costs  of  such  an  application  should  abide  the  r^ult 
of  the  appeaL  It  seems  from  what  was  said  by  the  present  Lord 
Chancellor  and  Lord  Justice  Sdwyn  in  Watford  y.  WaHfordy  that 
notwithstanding  Topham  y.  Duke  of  Portland  they  did  not  consider 
there  was  any  settled  rule  that  the  costs  should  be  paid  by  the 
applicant.  And  I  cannot  forget  that  one  of  the  same  learned 
Judges  who  decided  Topham  v.  Duke  of  Portland,  said  in  the  case 
of  Earl  of  ShrewAury  y.  ZVoppes  (3),  that  there  was  no  settled  rule 
as  to  the  payment  of  the  costs  of  an  application  of  this  kind ;  and 
as  the  same  opinion  appears  to  haye  been  held  by  the  Judges  in 
Walford  y.  WaJford,  1  feel  myself  at  liberty  to  act  upon  what  I 
consider  the  fair  and  reasonable  rule,  namely,  that  the  costs  should 
abide  the  result  of  the  appeal. 

The  order  will  be  that  the  amount  which  may  be  foimd  due  to 
the  Plaintifb  on  taking  the  accounts  be  paid  into  Court  within  ten 
days,  after  the  Chief  Clerk's  certificate,  the  Defendants  undertaking 
to  abide  by  any  order  as  to  interest  which  the  Court  may  maka 
The  taxed  costs  of  the  suit  to  be  paid  to  the  Plaintifis'  solicitor  on 
his  giying  satis&ctory  security.  The  costs  of  this  application  to 
abide  the  result  of  the  appeal. 

Solicitors :  Mr.  Hdsham  ;  Messrs.  Moncklon  dk  Mondctan. 


Mr.  C,  Ball  said,  that  in  Topham  y.  that  the  coats  are  in  the  discretion  of 

Duke'  of  ForUand  it  was  laid  down  the  Oourt,  and  in  the  exercise  of  that 

that  it  is  the  settled  practice  of  the  discretion  we  do  not  think  fit  to  give 

Gomt  that  if  you  come  for  an  indul-  any  costs, 

gence  yon  must  pay  the  costs.  (1)  Law  Rep.  3  Ch.  812. 

(2)  1  D.  J.  &  S.  603. 

The  LoBD  JusnoB  Sslwtk:— No  (3)  2  D.  F.  ft  J.  172. 
doubt  that  is  very  usual ;  still  I  think 
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MOSTTN  t;.  MOSTYN.  I*.  J.  G, 

X870 
CauMeTa  Feu — Authority  of  Solicitor  to  pledge  his  Clienfa  OredU, 

A  Bolicitor  has  no  implied  anthodty  to  pledge  hiB  client's  credit  to  his 
oonnsel  by  an  express  promise  to  pay  his  fees,  whether  they  relate  to  litiga- 
tion or  not,  so  as  to  enable  the  counsel  to  sue  the  client  for  them. 

XHIS  was  an  appeal  from  an  order  made  by  Yice-Chanoellor 
Jame$  in  Chambers  in  the  above  suit. 

The  Appellant,  Mr.  William  WhUtdker  Barry,  who  was  a  bar- 
rister, was  employed  as  conveyancing  counsel  by  Mr.  Wegtmaeott, 
a  solicitor,  in  giving  advice  and  settling  conveyances  relating  to 
the  estate  of  the  late  Hon.  Thoma$  E.  M.  L.  Moetyn.  His  fees 
.amonnted  to  £696  10s.  6(2.,  of  which  the  sam  of  £250  was  paid  on 
accomit  by  Mr.  Wettmacottj  leaving  a  balance  due  to  Mr.  Barry  of 
£446  10&  6d 

Mr.  Monlyn  and  Mr.  Westmacott  being  both  dead,  the  executors 
•of  Mr.  Mostyn  paid  the  executors  of  Mr.  Westmacott  £3000  in  satis- 
faction of  what  was  due  on  Mr.  WeslmaeotFa  bill  of  costs,  which 
included  the  fees  due  to  Mr.  Barry. 

A  suit  was  instituted  for  administering  the  estate  of  Mr.  Mostyn^ 
•and  Mr.  Barry  carried  in  a  claim  against  the  estate  for  the  amount 
due  to  him  in  respect  of  his  fees.  The  case  was  heard  before 
Tice-Ohancellor  James  in  Ohambers,  and  His  Honour  refused  to 
^ow  the  daim.    From  this  dedsion  Mr.  Barry  appealed. 

Mr.  W.  FT.  JSarry  appeared  in  person  in  support  of  the  appeal  :— 

The  business  in  this  case  was  all  non-litigious  business,  and 
therefore  there  was  no  incapacity  on  the  part  of  counsel  and  client 
to  contract  for  the  payment  of  fees.  There  is  a  moral  obligation 
moved  by  a  previous  request^  and  that  will  form  a  good  considera- 
tion for  a  promise  to  pay :  Lampleigh  v.  Braihwaite  (1). 

In  ancient  times,  when  a  counsel  communicated  directly  with 
his  client,  such  a  promise  was  legal:  Manih  and  BainsforcPB 
Case  (2) ;  and  the  intervention  of  a  solicitor  makes  no  difference 
in  the  law.    In  modem  times  a  counsel  may  make  an  express 

(1)  Hob.  106.  (2)  Leon.  111. 

2-^2  I 
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L.  J.  G.      contract  either  with  his  solicitor  or  with  his  client,  provided  the 

1870        business  be  not  litigious :  Hobarl  y.  Butler  (1 ) ;  Doe  v.  Hale  (2).  Ken- 

-Mosm     ^^y  ^*  Broun  (3)  is  not  opposed  to  this,  for  that  case  related  only 

HonTN      ^  ^^  dnties  of  an  advocate.    A  barrister  who  has  acted  as  an  arbi- 

trator  may  maintain  an  action  for  his  fees :  Virany  v,  Wame  (4) ; 

Hoggins  v.  Chrdon  (5) ;  Sinclair  v.  Oreai  Eastern  BaUway  Com- 
pony  (6);  Orove  v.  Cox  (7).  And  so  if  he  has  been  returning 
ofiScer  at  an  election  of  guardians :  Egan  v.  Chardians  of  Kensington 
Union  (8). 

As  the  client  may  make  a  contract  himself,  it  follows  that  his 
solicitor  may  make  it  as  his  agent.  If  the  solicitor  has  authority 
from  his  client  to  retain  counsel,  and  to  pay  him,  his  authority 
must  also  extend  to  pledging  the  credit  of  his  client  to  pay  :  Duhi 
of  Beaufort  v.  Nedd  (9).  In  the  present  case  the  solicitor  pro- 
mised to  pay  the  fees ;  for  the  part  payment  amounted  to  a  promise 
to  pay :  Grippe  v.  Davie  (10) ;  Bateman  v.  Finder  (11) ;  Peacock 
V.  Harris  (12) ;  Waters  v.  Tompiins  (13). 

Mr.  JoneS'Bateman,  for  the  Plaintiff,  and  Mr.  O.  Law,  for  the 
Defendants  in  the  suit,  were  not  called  on. 

Sib  G.  M.  Geppabd,  L.  J. : — 

The  facts  of  this  case  really  raise  a  very  narrow  proposition^ 
which  is  enough  to  dispose  of  the  case.  A  counsel  was  employed 
by  a  solicitor  in  the  ordinary  way,  and  had  no  direct  communica- 
tion with  the  client.  The  client  has  in  fact  paid  the  counsel's 
fees  to  the  solicitor.  For  the  actual  decision  of  the  case  it  is 
enough  to  say  that  when  in  the  ordinary  way  a  counsel  is  em- 
ployed by  a  solicitor,  and  the  fees  are  paid  to  the  solicitor,  the 
counsel  cannot  recover  them  from  the  client.  But  even  if  there 
had  been  no  such  payment  by  the  client  to  the  solicitor,  I  should 
have  come  to  the  same  conclusion  in  this  case.    It  was^  properly 

(1)  9  It.  C.  L.  Rep.  157.  (7)  1  Taunt  165. 

(2)  16  Q.  B.  171.  (8)  8  Q.  B.  986  (n.) 

(3)  13  C.  B.  (N.S.)  677.  (9)  12  CI.  &  F.  248. 

(4)  4  Esp.  47.  (10)  12  M.  &  W.  159. 

(5)  8  Q.  R  466.  (11)  3  Q.  B.  674.' 

(6)  21  L.  T.  (N.  S.)  752.  (12)  10  East,  104. 

(13)  2  C.  M.  &  R.  723. 


VOL.  v.] 


CHANCEBT  APPEALS. 


459 


admitted  at  the  Bar  that  the  claim  of  a  cotmsel  against  the  client 
is  a  moral  one  only,,  whether  the  business  was  litigious  or  non- 
litigious,  and  that  the  counsel  could  not  maintain  an  action  for  his 
fees  against  his  client  without  an  express  promise  by  the  client  to 
pay  them.  But  it  was  said  that  here  there  had  been  a  promise  by 
the  client)  because  the  part  payment  by  the  solicitor  raised  an  im- 
plied promise  to  pay.  Now,  I  have  no  hesitation  in  saying  that  a 
solicitor  cannot  pledge  his  client's  credit  to  his  counsel,  and  there- 
fore part  payment  by  him  cannot  conyert  the  moral  obligation  into 
a  legal  debt.  The  judgment  in  Kennedy  v.  Brov^  (1)  is  most 
accurate  in  reasoning  and  sound  in  law,  and  that  case  forms  a 
landmark  of  the  law  on  this  subject.  Such  applications  as  the 
present  have,  I  believe,  never  succeeded ;  and,  speaking  for  myself, 
I  may  add  that  I  hope  never  to  see  the  day  when  a  counsel  coming 
into  Court  to  enforce  his  claim  for  fees  as  such  against  the  client 
vrill  be  successful.    The  appeal  must  be  dismissed  with  costs. 

Solicitors :  Mr.  A.  Bawlinson ;  Mr.  Barley.    , 


li.  J.  G. 

1870 

MOSTYN 
V. 

MosTYjr. 


KOSKELL  V.  WHITWORTH. 

Practice-'l88ue9^2o  &  26  Yid,  c  42  {Sir  John  Bolt's  Ad;). 

There  is  no  inflexible  rule  as  to  the  stage  of  a  cause  in  which  issues  will, 
<»i  the  application  of  a  Defendant,  be  directed  to  be  tried  by  a  jury ;  the  matter 
being  one  for  the  discretion  of  the  Court.  If,  however,  in  an  injunction  suit, 
the  Defendant  makes  the  application,  not  on  the  occasion  of  a  motion  for  an 
injunction,  or  a  motion  to  dissolve  an  injunction,  but  by  an  independent 
motion  at  any  other  time,  and  especially  if  it  is  after  the  discloBure  of  the 
Plaintiffs  evidence,  the  Court  will  require  very  strong  proof  that  the  case  is 
one  which  the  Court  itself  cannot  satisfactorily  itj. 

Decision  of  Jamei,  V.C.,  affirmed. 

This  was  a  motion  by  way  of  appeal  from  a  decision  of  Vioe- 
Cihancellor  Jameiy  who  had  refused  with  costs  a  motion  on  behalf 
of  the  Defendant  that  one  or  more  issues  might  be  directed  to 
be  tried  by  special  jury  at  the  next  Mancheder  summer  assizeB,  for 
the  purpose  of  ascertaining  —  1.  Whether  the  steam-hammer  of 


li.  J.  G. 

1870 
March  21, 22. 


(1)  13  C.  B.  (NA)  677. 
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L.  J.  6.     the  Defendant  had  been  so  worked  as  to  occasion  a  nuisance  to  the^ 

1870       FlaintiSs ;  and  2.  Whether  the  steam-hammer  of  the  Defendant 

BosssLL     ^d  been  so  worked  as  to  occasion  a  nuisance  to  Plaintiffs  since 

Whxtwostb.  ^^^  same  was  altered  by  the  Defendant ;  or  that  sach  other  issae- 

-—        or  issues  might  be  directed  as  the  Court  might  deem  proper,  and 

that  the  hearing  of  the  cause  might  be  postponed  until  after  the 

trial  of  such  issue  or  issues. 

The  bill  was  filed  on  the  9th  of  June,  1869,  by  the  trustees  BJkdL 
incumbent  of  the  Boman  Catholic  Church  of  8t.  Augudine  at 
Mamhester^  for  the  purpose  of  restraining  the  Defendant,  Sir  Joee^ 
WhituHnihy  from  working  his  steam-hammer,  or  otherwise  causing 
noise  or  vibration  on  his  works  so  as  to  occasion  a  nuisance  or 
injury  to  the  Church  of  St.  Auffudine,  and  the  schools  and  rectory 
attached  thereto,  or  to  the  Plaintiffs  or  other  the  inmates  of  the 
church,  schools,  and  rectory  respectively,  and  from  in  any  way 
occasioning  any  nuisance  or  injury  to  the  Plaintiffs. 

The  case  came  on  upon  motion  for  an  interlocutory  injunctioa 
on  the  28rd  of  June,  and  the  motion  was  then  directed  to  stand 
over  until  the  hearing,  upon  an  undertaking  by  the  Defendant  not 
to  work  the  steam-hammer  before  9  A.M.,  or  after  7*30  P.M.,  so  as 
not  to  interfere  with  the  daily  services  at  the  church. 

On  the  19th  of  January,  1870,  the  Plaintiffs  served  notice  of 
motion  for  decree,  and  gave  notice  of  reading  in  support  of  the 
motion  thirty-four  afSdavits,  some  of  which  had  been  used  upon 
the  motion  for  an  injunction. 

In  support  of  the  present  motion  an  affidavit  had  been  filed  on. 
behalf  of  the  Defendant^  stating  that  from  the  mass  of  affidavits 
put  in  by  the  Plaintiffs  it  would  be  necessary  for  the  Defendant  to 
call  several  witnesses,  most  of  them  scientific ;  that  there  would  be 
great  expense  in  getting  up  the  evidence,  and,  of  necessity,  a  very 
great  conflict  on  the  facts ;  that  since  the  motion  for  an  injunction 
the  Defendant  had  expended  nearly  £700  in  altering  the  bed  of 
the  anvil  upon  which  the  steam-hammer  struck,  whereby  much  of 
the  evidence  filed  on  behalf  of  Defendant  on  that  occasion  became 
wholly  inapplicable  to  the  present  position  of  affairs ;  and  that  under 
these  circumstances,  with  a  view  to  saving  expense,  and  having 
regard  to  the  great  conflict  of  evidence,  the  Defendant  had  beeu 
advised  to  apply  for  issues. 


yOL.  v.]  GHANGEBT  APPEATiS.  461 

The  Yice-Chancellor  JwtM»  baying  refhBed  the  motion  (1),  the     L.  .T.  G. 
Defendant  appealed.  1870 


Mr.  lAiHe^  Q.C.^  and  Mr.  LincUey,  in  support  'of  the  appeal         «. 
motion : —  Whitwowh, 

The  test  applicable  to  questions  of  nuisance,  like  the  present,  is 
laid  down  by  the  House  of  Lords  in  8t,  Helena  Smdiing  Company 
y.  lippinff  (2).  Where  nuisance  depends  on  personal  inconyenience 
all  the  circumstances  of  the  locality  must  be  taken  into  account, 
and  a  person  who  comes  into  a  manu£Eicturing  neighbourhood  must 
submit  to  personal  inconyenience  arising  from  manufactories,  the 
case  being  different  from  that  of  injury  to  property.  Here,  what 
is  complained  of  is  personal  discomfort.  The  case  ought  to  be 
tried  by  a  jury  ;  the  truth  cannot  be  got  at  by  cross-examination 
on  paper,  and  a  yiew  is  necessary.  The  witnesses  are  numerous, 
and  cross-examination  in  London  would  be  yery  expensiye.  An 
expert  would  not  carry  in  his  mind  the  test  in  8t,  Helens  Smdting 
Company  y.  Tipping.  We  are  entitled  to  come  here  by  motion : 
FvUagar  y.  Clarh  (3) ;  Lancashire  y.  Lancashire  (4).  L(yrd  Cairni 
Acty  s.  2,  giyes  the  Court  power  to  haye  a  jury,  but  does  not  inter- 
fere with  the  existing  jurisdiction  of  sending  issues  to  law :  Oeorge 
y.  Whitmore  (5).  Bradley  y,  Bevington  (6),  and  the  dictum  in 
Morrison  y.  Barrow  (7),   related  to   complex  cases,  and  their 

(1)  1870.     March  3.  matter  upon  which  he  is  entitled  to  an 

Sib  W.  M.  Jaxss,  V.C.  : —  issue.    It  may  be  that  he  may  satisfy 

I  am  of  opinion  that  I  ought  not  to  me  that,  having  regard  to  what  he  has 

grant  this  application.    The  fact  that  since  done,  I  ought  to  frame  the  in- 

two  issues  have  been  tendered  by  the  junction  so  as  not  to  prejudice  what  has 

Defendant  [His  Honour  stated  them]  been  done  by  him.    Moreover,  by  di- 

goes  far  to  shew  that  there  was  a  nui-  recting  issues  I  should  be  putting  the 

sance  existing  at  the  time  of  filing  the  parties  to  the  expense  of  employing  a 

bill,  and  all  that  the  Plaintiffs   are  long  array  of  counsel  and  keeping  a  long 

bound  to  shew  is  that  there  was  a  nui-  array  of  witnesses  in  attendance  at  Man" 

sance  when  they  filed  this  bill.  Chester,     At  this  stage  of  the  cause 

If  the  Defendant  had  intended  to  I  must  decline  to  grant  an  issue,  and 

apply  for  an  issue,  he  should  have  done  the  motion  is  refused  with  costs. 

80  when  the  interlocutory  motion  for  (2)  11  H.  L.  C.  642. 

an  injunction  was  brought  on.    Since  (3)^18  Ves.  481. 

then  it  is  stated  that  he  has  made  (4)  9  Beav.  259. 

alterations  in  his  steam-hammer ;  but  (5)  26  Beav.  557. 

the  effect  of  those  alterations  is  not  a  (6)  4  Drew.  511. 

(7)  1  D.  F.  &  J.  633,  639. 
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L.  J.  6.     principle   is  not  applicable  to  a  case  like  the  present.    The 

'1870       language  of  Sir  John  Bolfs  Act,  s.  2,  is  general,  and  authorizes  an 

jjo^L     interlocutory  application :  Taung  v.  Femie  (1) ;  Eaden  v.  Firth  (2) ; 

Whitwobth  -Dat«njK)r<  v.  Oddherg  (3);   Freeman  v.  Tcttenham  and  Hamp- 

—        stead  BaUway  Company  (4);   Morgan  v.  FuUer  (5);   Other  v. 

Smwrthwaite  (6). 

[They  also  referred  to  BowU  v.  HUehcoek  (7)  and  InchbaJd  v. 
Bohineon  (8).] 

Mr.  Kay,  Q.C.9  and  Mr.  Hamitton  Humphreys,  for  the  Plain- 
tiffs :— 

There  is  no  authority  for  a  distinct  application  of  this  nature. 
*'  Wheneyer/'  in  Sir  John  Bolt's  Act,  does  not  mean  whenever  the 
party  pleases.  According  to  the  old  practice,  an  issue  was  not 
granted  before  the  hearing  if  the  application  was  opposed,  and  so 
it  is  now :  George  v.  Whitmore  (9)  ;  Morrison  v.  Barrow  (10).  In 
Eaden  v.  Firth  the  Court  came  to  the  conclusion  that  an  issue 
ought  to  be  directed,  but  that  case  is  no  authority  to  shew  that 
the  Defendant  may  move  for  an  issue  at  any  time.  BovtU  v. 
Hitchcock,  Inchbald  y.  Bobinson,  and  Toung  y.  Femie,  are  all 
against  the  application.  Ijord  Cairns*  Act  and  Sir  John  BoWs 
Ad  were  intended  to  enlarge  the  jurisdiction  of  the  Court,  not  to 
fjEtcilitate  sending  parties  to  law :  Femie  y.  Young  (11).  It  is  in  all 
cases  most  inconvenient  to  have  issues  directed  on  a  substantive 
application  which  obliges  the  Court  to  hear  a  discussion  on  the 
merits  for  the  mere  purpose  of  seeing  whether  the  case  ought  to 
go  to  law.  In  the  present  case  the  application  is  made  at  a  most 
improper  time  after  the  Defendant  has  seen  the  Plaintiffs'  evidence. 
The  Plaintiffs  will  have  no  chance  of  a  fair  trial  if  the  case  is  tried 
by  a  Manchester  jury,  who  will  all  be  in  favour  of  a  manufacturer. 
The  Vice-Chancellor  has  had  the  merits  of  the  case  before  him  on 
the  motion  for  an  injunction,  and  the  Court  of  Appeal  will  be  slow 

(1)  1  D.  J.  &  S.  353.  (6)  Law  Rep.  6  Eq.  437. 

(2)  1  H.  &  M.  573.  (7)  Ibid.  3  Ch.  417. 

(3)  2  Ibid.  282.  (8)  Ibid.  4  Ch.  388. 

(4)  11  Jur.  (N.S.)  254.  (9)  26  Beav.  657. 

(5)  Law  Hep.  2  Eq.  296.  (10)  1  D.  F.  &  J.  633. 

(11)  Law  Bep.  1  H.  L.  68,  78. 
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to  interfere  with  his  discretion  as  to  the  propriety  of  the  trial     L.  J.  G. 

being  before  this  Conrt.^  In  Crump  v.  Lambert  (1),  a  case  of  a        1870 
similar  description,  an  issue  was  refused.  Boskbll 


Mr.  Little,  in  reply,  referred  to  Kent  y.  Burgess  (2). 

Sir  G.  M.  Giffabd,  L  J. : — 

The  first  thing  I  haye  to  consider  in  this  case  is  the  abstract 
question  of  law,  whether  or  no  a  Defendant  may,  under  any  cii> 
cumstances^  be  entitled  to  have  an  issue  sent  to  a  jury  upon 
motion,  at  such  a  stage  of  the  cause  as  this.  In  my  opinion  that 
is  a  pure  matter  of  discretion  for  the  Court.  I  think  it  would  be 
most  inexpedient  to  lay  down  any  hard  and  fast  rule,  or  to  tie  the 
hands  of  the  Court  in  any  way;  and  I  think  it  is  quite  consistent 
with  the  old,  as  well  as  the  more  modem  decisions,  to  say  that  it 
is  competent  for  the  Court  which  is  to  try  the  case  to  take  those 
steps  in  the  cause,  to  direct  those  issues,  and  to  direct  those  modes 
of  trial  which  it  thinks  essential  to  the  ends  of  justice. 

With  regard  to  Bit  John  Bclfs  Act,  there  were,  before  it  was 
passed,  numerous  instances  in  which  parties  coming  for  an  injunc- 
tion were  told  they  could  have  no  perpetual  injunction  without 
first  of  all  obtaining  a  judgment  at  law ;  the  object  of  the  Act 
was  to  abolish  the  necessity  of  any  such  course,  and  to  impose 
the  duty  on  this  Court  of  trying  the  case  completely.  I  do  not 
think  that  it  was  intended  to  oblige  this  Court  to  direct  an  issue, 
where  otherwise  it  would  not  have  done  so,  or  to  call  into  opera- 
tion the  interirention  of  a  jury  when  otherwise  it  would  not  have 
done  so.  Under  Lord  Caimi  Act  the  Court,  if  it  thinks  a  jury 
essential  to  the  purposes  of  justice,  can  have  the  case  tried  by 
a  jury  before  itself,  and  I  take  it  that  the  clause  authorizing  the 
sending  issues  to  a  court  of  law  was  added  in  Sir  John  Bolt's 
Act  for  this  simple  reason,  that  there  are  some  cases  fit  to  be  tried 
by  a  jury,  in  which,  for  the  sake  of  conyenience  and  the  saying  of 
expense,  it  is  desirable  that  the  trial  should  take  place  in  the 
country.  When  conyenience  and  the  saying  of  expense  require 
such  a  course,  I  take  it  the  Court  will  direct  an  issue,  but  unless 
a  strong  case  is  made  will  be  reluctant  to  send  the  trial  of  the  case 

(1)  Law  Rep.  3  Eq.  409.  ,  (2)  11  Sim.  861,  877. 
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L.J. a     whether  issues  are  to  be  directed.     Considering,  then,  in  the 
1870       first  place,  the  stage  at  which  this  cause  has  arrived,  and  that  the 

BofiKSLL  Piaintifis'  case  has  been  entirely  completed;  considering  that  upon 
Wbitwobth.  ^^3  motion  for  an  injunction  the  Defendant  did  not  press  to  have 
—  issues  directed ;  considering  that,  in  my  judgment,  the  case  can  be 
properly  tried  in  the  Court  of  Chancery,  and  that  the  Yice-Chan- 
cellor  is  of  that  opinion,  and  that  it  is  competent  for  the  Yioe- 
Chancellor  at  any  time  and  at  any  stage  of  the  cause  to  send  down 
one  or  more  persons  to  have  a  yiew  of  the  premises,  and  to  make 
a  report  of  the  nature  which  I  have  stated,  not  only  saying  whether 
there  is  a  nuisance,  but  what  the  reasons  are  upon  which  that 
opinion  is  grounded,  I  think  that  this  motion  must  be  refused, 
and,  of  course,  it  must  be  refused  with  costs. 

To  that  I  shall  only  add  this,  that  although  I  have  said — and  I 
adhere  most  distinctly  to  what  I  have  said — ^that  it  is  competent 
for  the  Court,  at  any  stage  of  the  cause,  if  it  thinks  the  ends  of 
justice  require  it,  to  send  an  issue  to  a  jury,  it  is  not  right  to 
encourage  applications  of  this  description,  for  they  obviously  are 
very  inconvenient^  and  unnecessarily  take  up  the  time  of  the  Court. 
There  is  hardly  any  case  in  which  an  issue  might  not  be  more 
properly  asked  in  the  course  of  some  interlocutory  proceedings^ 
relating  to  the  injunction,  where  it  is  necessary,  for  other  reasons, 
to  discuss  the  merits,  and  when  an  application  for  an  issue  would 
be  incidental  to  that  discussioiL 

Solicitors :  Messrs.  Cwdiffe  &  Beaumont ;  Mr.  /•  ElUoU  Fox. 
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ORBELL  V.  BUSOK  i^.  J.  «• 

1870 


PraeHo^-^Tranrfer  of  Caxm — Concurreni  SuiU, 

Where  a  person,  knowing  that  a  suit  has  heen  institated  in  one  hranch  of 
the  Court,  files  a  bill  in  another  branch  of  the  Court  in  respect  of  the  same 
subject-matter,  the  second  cause  will  be  ordered  to  be  transferred  to  the 
Court  to  which  the  first  cause  is  attached,  and  the  Plaintiff  in  the  second 
cause  will  as  a  general  rule  be  ordered  to  pay  the  costs  of  the  application  for 
such  tmnsfer. 

IHTS  was  an  application  by  the  Defendants,  O.  Biuch^  S.  B. 
Forretj  and  If.  /.  ForreTj  for  the  transfer  of  the  canse  from  the 
Conrt  of  Vice-Chancellor  JaKnes  to  that  of  Yice-Chanoellor  Stuart, 
to  which  an  earlier  suit  for  administration  of  the  estate  of  the  same 
testator  was  attached. 

John  Orrdl  died  in  184t9,  haying  deyised  his  real  estate  to  the  nse 
of  tmstees,  and  bequeathed  to  them  his  residoary  personal  estate 
(after  bequeathing  certain  large  legacies  to  be  held  upon  separate 
trusts),  upon  trust  for  his  wife  during  widowhood,  and  then  for  his 
eldest  son,  Thomas  Orretty  for  life,  and.  after  his  death  for  T.  OrrdTs 
children  as  he  should  appoint ;  and  in  default  of  appointment,  for 
T.  OrreWs  children  and  issue  as  therein  mentioned ;  and  in  case  of 
no  such  children  or  issue  becoming  entitled,  then  upon  like  trusts 
for  the  testator's  sons,  B(Aert,  John,  and  Oeorge,  and  their  children 
and  issue  successively ;  and  upon  failure  of  those  trusts  upon  simi- 
lar trusts  for  the  benefit  of  the  testator's  daughters,  and  their  children 
and  issue  sucoessiTely. 

The  testator's  widow  died  in  1864 ;  ThonuM  OrreO  had  died  in 
1858,  a  bachelor ;  so  that  on  the  death  of  the  widow,  Robert  Orrdl 
became  tenant  for  life  in  possession  of  the  real  and  residuary 
personal  estate. 

On  the  7th  of  ':May,  1869,  the  surviviDg  trustee  haying  become 
of  unsound  mind,  the  aboye-named  O.  Buseh  and  Q.  L.  Jervis  and 
James  Potter  were  appointed  trustees  by  order  of  the  Court. 

On  the  11th  of  February,  1870,  Busch  filed  his  bill  {Bnueh  y. 
Jervis)  against  his  two  co-trustees,  Jervis  and  Potter,  and  Robert 
OrreU,  alleging  that  Jervis  and  Potter  had  made  oyer-payments  to 
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L.  J.  G.     Bdbert  OrreU  in  respect  of  income,  and  alleging  other  itregolarities 
1870        in  the  administration  of  the  trusts,  and  praying  that  the  trosts  of 
C^^LL      the  will  might  be  carried  into  execution  under  the  direction  of  the 
Bmch       Court.    This  bill  was  marked  for  Vice-Chancellor  Stuart. 
—  On  the  19th  of  March,  1870,  Bdbert  OrreU  and  his  infant  children 

filed  their  bill  {OrreU  V.  Busch)  against  the  three  trustees  and 
some  of  the  parties  interested  under  the  trusts,  stating  the  institu- 
tion of  the  first  suit,  controverting  the  allegations  on  which  the 
necessity  for  that  suit  was  founded,  and  alleging  that  it  would  be 
for  the  benefit  of  the  trust  estate  to  have  BiMch  removed  from 
being  a  trustee,  that  it  would  only  be  a  useless  expense  to  have 
the  trusts  carried  into  execution  by  the  Court,  and  that  Buseh  was 
the  only  hindrance  to  the  trusts  not  being  carried  out  harmoniously. 
The  bill  prayed  for  the  removal  of  Bu9ch  and  the  appointment  of 
a  new  trustee  in  his  place,  for  an  injunction  to  restrain  him  from 
proceeding  vnth  his  suit  and  from  intermeddling  with  the  estate, 
and  for  a  receiver. 

This  latter  suit  was  attached  to  the  Court  of  Vice-Chancellor 
Jamea,  and  on  the  24th  of  March  an  injunction  was  applied  for; 
but  the  motion  was  directed  to  stand  over  till  the  next  seal,  the 
Defendants  to  file  their  affidavits  within  a  fortnight.  In  Buseh  v. 
Jervi$  nothing  had  been  done  before  the  Judge. 

Buseh  and  two  infant  Defendants  now  moved  to  have  OrreU  r. 
Buech  transferred  to  Vice-Chancellor  Stuart. 

Mr.  Fry,  Q.C.y  and  Mr.  Bobinson,  for  the  motion. 

Mr.  Fischer,  for  some  of  the  Defendants. 

*  Mr.  LitUe,  Q.C.,  and  Mr.  Marten,  for  the  Plaintifis : — 

It  is  not  the  practice  to  transfer  a  cause  to  the  Court  in  which 
another  suit  has  been  instituted  unless  there  has  been  a  decree 
made  in  that  suit  Vice-Chancellor  James  has  had  the  matter 
before  him ;  Vice«ChanceUor  Stuart  has  never  had  any  cognizance 
of  Busch  V.  Jervis.  There  is  a  pending  motion  in  this  suit,  and  if 
it  is  transferred  fresh  leaders  must  be  retained,  and  great  additional 
expense  occasioned.  The  Flaintifib  were,  under  the  General  OrdeiSy 
entitled  to  mark  their  bill  for  which  Court  they  thought  fit.  They 
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are  substantially  the  owners  of  the  property ;  the  costs  of  ad-  lu  J.  G. 

ministration  will  come  out  of  their  fond,  and  a  suit  instituted  by  1870 

them  ought  not  to  be  transferred  in  order  to  be  in  the  same  Court  obbell 

as  the  unreasonable  suit  of  a  new  trustee  who  files  a  bill  within  a  busoh 

few  months  after  his  appointment  .    

SlB  G.  M,  GiFFABD,  L.  J. : — 

The  bill  in  Buseh  v.Jervis  was  filed  on  the  11th  of  Februaryi 
that  of  OrrdlY.  Busoh  on  the  19th  of  March^  the  PlaintifEs  in  the 
latter  suit  being  perfectly  aware  of  the  institution  of  the  former, 
and,  in  fact,  referring  to  it  in  their  bilL  Both  suits  relate  to  the 
administration  of  the  same  trusts.  It  is  highly  inconvenient  that 
when  a  suit  has  been  instituted  in  one  branch  of  the  Court,  another 
suit  relating  to  the  same  matter  should  be  instituted  in  another 
branch.  It  is  true  that  the  General  Orders  give  a  Plaintiff  liberty 
to  choose  his  Court;  but  this  cannot  have  been  intended  to  give 
him  liberty  to  mark  a  bill  for  one  Judge  when  another  Judge  has, 
to  his  knowledge,  already  obtained  seisin  of  the  subject-matter  by 
reason  of  the  institution  of  an  earlier  suit  attached  to  his  Court. 
Such  a  proceeding  leads  to  races  for  decrees,  and  causes  unneces- 
sary costs.  The  order  for  transfer  of  Orrdl  v.  Bmsdh  to  the  Court 
of  yice-Chancellor  Stuart  must  therefore  be  made.  On  the  present 
occasion  I  shall  leave  the  costs  of  this  motion  to  be  dealt  with  by 
Yice-Chancellor  Stuart  together  with  the  other  costs ;  but  I  desire 
it  to  be  understood  that  in  future,  where  a  party  knowing  that  a 
suit  has  been  instituted  in  one  branch  of  the  Court  files  his  bill  in 
another  branch  of  the  Court  in  respect  of  the  same  subject-matter, 
if  an  application  to  this  Court  for  a  transfer  of  the  second  cause 
becomes  necessary,  the  Plaintiff  in  that  cause  will,  as  a  general 
rule,  be  ordered  to  pay  all  the  costs  of  the  application. 

Solicitors :  Mr.  /.  WUott  Fox  ;  Messrs.  Sharpe,  Parkers,  it  Priir 
chard  ;  Messrs.  Chester  it  TJrquhart. 
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L.  J.  G.  Ex  parte  PALMER 

1870  In  re  PALMER. 

Jfgreft  28.     Bankruptey — Practice — Pending  Proceedings — Appeal  from  Judge  (^  County 

Court -^Bankruptcy  Aet^  IBBd,  ss,  71,  IBO^BanJerupicy  Repeal  Act^  1869, 
s.  20— i^ttles  tn  Bankruptcy,  1870,  Rutee  143,  319. 

Where  pending  proceedings  In  a  District  Court  in  Bankmptcy  have  been 
transferred  by  the  Lord  Chancellor  to  a  County  Coort  under  sect  130  of  the 
Bankruptcy  Act,  1869,  an  appeal  from  a  decision  of  the  County  Court  Judge, 
under  the  powers  of  the  Act  of  1861,  lies  to  the  Court  of  Appeal  in  Chancery, 
not  to  the  Chief  Judge  in  Bankruptcy. 

Thomas  palmer,  the  Appellant  in  this  case,  was  adjudicated 
bankrupt  in  the  Manchester  District  Court  of  Bankruptcy  on  the 
5th  of  October,  1869.  On  the  16th  of  February,  1870,  after  the 
Bankruptcy  Act,  1869,  had  come  into  operation,  he  applied  to  the 
Judge  of  the  County  Court  of  Manehesterg  to  which  Court  the  pro- 
ceedings had  been  transferred,  under  the  130th  section  of  the 
Bankruptcy  Act,  1869,  for  his  order  of  discharge. :  The  Judge, 
being  of  opinion  that  the  bankrupt  had  contracted  debts  without 
reasonable  expectation  of  payment,  made  an  order  on  the  same 
day,  granting  the  discharge,  but  coupling  it  with  the  condition 
that  he  should  pay  £225  to  his  assignees  by  three  annual  instal- 
ments. From  this  order  the  bankrupt  appealed.  Tbe  appeal  was 
entered  on  the  17th  of  March,  and  served  a  few  days  later  (1). 

(1)  The  sections,  or  portions  of  sec-  Judge  to  alter,  reverse,  or  confirm  such 

tions,  of  the  Acts  and  the  Rules  in  order,  as  he  thinks  just.  Any  order 

Bankruptcy,  particularly  referred  to  in  made  hy  the  Chief  Judge  in  Bankruptcy, 

the  argument,  were  the  following :  whether  in  respect  of  a  matter  hrought 

Bankruptcy  Act,  1869  (32  &  S3  Yiot.  hefore  him  on  appeal,  or  not,  shall  be 

c.  71) : —  subject  to  an  appeal  to  the  Court  of 

Sect.  71.     **  Every   Court   having  Appeal  in  Chancery  (which  Court,  for 

jurisdiction  in  Bankmptcy  under  this  the  purposes  of  this  Act,  shall  he  and 

Act  may  review,  rescind,  or  vary  any  form  a  Court  of  Record,  and  shall  have 

order  made  by  it  in  pursuance  of  this  all  the  jurisdiction,  powers,  and  au- 

Act.     Any  person  aggrieved  by  any  thorities  of  the  Court  of  Bankruptcy,  to 

order  of  a  local  Bankruptcy  Court  in  be  exercisable  either  originally  or  on 

respect  of  a  matter  of  fact  or  of  law  appeal,  and  shall  have  all  the  powers 

made  in  pursuance  of  this  Act  may  and  authorities  of  the  Court  of  Chancery 

appeal  to  the  Chief  Judge  in  Bank-  relative  to  the  trial  of  questions  of  fact 

ruptcy,  and  it  shall  be  lawful  for  such  by  jury,  issue,  or  otherwise),  and  also 
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Mr.  Be  Oex,  Q.C.,  and  Mr.  Jordan  {pi  the  Common  Law  Bar), 
for  the  Appellant. 

Mr.  Boooburffh,  Q.C.,  and  Mr.  BardsweU,  for  the  assignees,  took  a 
preliminary  objection  that  the  appeal  should  be  brought  to  the 
Chief  Judge  in  Bankruptcy,  not  to  this  Court.    Moreover,  the 


with  the  leave  of  the  Court  of  Appeal 
to  the  House  of  Lords ;  hut  no  appeal 
shall  he  entertained  under  this  Act 
£Zoept  in  conformity  to  such  rules  of 
Court  as  may  for  the  time  being  be  in 
force  in  relation  to  such  appeal." 

Sect.  130.  "  Such  part  of  the  business 
pending  in  any  countiy  District  Court  of 
Bankruptcy,  as  the  Lord  Chancellor 
thinks  fit,  shall  be  disposed  of  by  the 
registrar  of  that  Court  (who  shall,  for 
that  purpose,  continue  to  have  and  dis- 
charge all  his  powers  and  authorities, 
rights  and  duties),  and  the  residue  of 
that  business  shall  be  transferred  to 
the  London  Bankruptcy  Court,  or  to 
such  County  Court  or  County  Courts  as 
the  Lord  Chancellor,  by  order  before  or 
after  its  abolition,  thinks  fit  to  direct ; 
hnt  subject  as  aforesaid,  the  office  of 
any  registrar  in  such  country  District 
Court  shall  be  abolished." 

Bankruptcy  BepeaX  Act,  1869  (32 
&  33  Vict.  c.  83)  :— 

Sect.  20.  "  The  enactments  described 
in  the  schedule  to  this  Act  are  hereby 
repealed,  but  this  repeal  shall  not  affect 
the  past  operation  of  any  such  enact- 
ment, or  revive  any  Court,  office,  juris- 
diction, authority,  or  thing  abolished 
hy  any  such  enactment,  or  affect  the 
validity  or  invalidity  of  anything  done 
or  suffered  before  the  commencement 
•of  this  Act,  or  any  right,  title,  obliga- 
tion, or  liability  accrued,  or  restriction 
imposed,  before  the  commencement  of 
this  Act,  by  or  under  any  such  enact- 
ment, or  affect  any  principle  or  rule  of 
^w  derived  from  any  enactment  con- 
tained in  the  first  and  secondly  meu- 
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tioned  Acts  in  the  schedule  to  this  Act ; 
nor  shall  this  repeal  interfere  with  the 
prosecution  or  affect  the  course  of  any 
legal  proceeding  pending  in  bankruptcy 
or  otherwise,  under  any  such  enactment, 
before  the  commencement  of  this  Act ; 
but,  subject  to  the  provisions  of  the 
Bankruptcy  Ad,  1869,  and  the  Dthton* 
Acty  1869,  such  proceedings  shall  be 
prosecuted  as  if  this  Act  had  not  passed  * 
nor  shall  this  repeal  interfere  with 
the  institution  or  prosecution  of  any 
proceeding  in  respect  of  any  offence 
committed  against  or  any  penalty  or  for- 
feiture incurred  under  any  enactment 
hereby  repealed." 

General  Bules  in  Bankruptcy  of 
January,  1870 : — 

Rule  143.  "An  appeal  against  a 
decision  or  order  of  the  Chief  Judge  in 
Bankruptcy  or  a  Judge  of  a  County 
Court  shall  be  entered  with  the  r^is- 
trar  of  appeals  within  and  not  later 
than  twenty-one  days  from  the  said 
decision  or  order,  by  leaving  with  him 
a  copy  of  the  appeal  notice  of  motion." 

Rule  319.  «  The  foregoing  rules  shall 
^pply*  ^^  exclusion  of  all  other  rules 
and  orders  heretofore  made,  to  all  pro- 
ceedings commenced  under  the  Act; 
but  the  principles,  practice,  and  rules 
on  which  Courts  having  jurisdiction  in 
bankruptcy  have  heretofore  acted  in 
dealing  with  proceedings  in  bankruptcy, 
or  otherwise,  shall  be  observed  by  any 
Court  with  respect  to  the  further  pro- 
secution of  any  proceedings  pending 
in  any  of  such  Courts  on  the  31st  of 
December,  1869,*'  <S^ 


L.  J.  G. 
1870 

Ex  parte 
Pauocb. 

In  re 
PAUisa, 


In  re 
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L.  J.  O.  appeal  was  too  late,  for  the  143rd  of  tlie  General  Boles  in  Bank* 
1870       ruptcy  prescribed  that  no  appeal  from  the  Chief  Judge  or  any 

X^^rU  County  Court  Judges  could  be  brought  after  twenty-one  days.  The 
20th  section  of  the  Bankruptcy  Bepeai  Ad,  1869,  entirely  repealed 
the  Bankruptcy  Ad,  1861 ;  and  although  it  enacted  that  pending^ 
legal  proceedings  in  bankruptcy  should  not  be  interfered  with, 
yet  they  were  to  be  prosecuted  *'  subject  to  the  provisions  of  the 
Bankruptcy  Ad,  1869."  They  must,  therefore,  be  carried  on  under 
the  practice  introduced  by  that  Act,  and  all  orders  made  in  such 
proceedings  were  orders  **  made  in  pursuance  of  the  Act,"  within 
the  meaning  of  the  Tlst  section. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Jordan,  for  the  Appellant,  contended 
that  the  Tlst  section  of  the  Bankruptcy  Ad,  1869,  and  the  319th 
of  the  General  Bules  only  applied  to  bankruptcy  commenced 
after  the  passing  of  the  Act.  The  20th  section  of  the  Bankruptcy 
Bepeai  Ad,  1869,  provided  that ''  the  repeal  should  not  affect  the 
course  of  any  legal  proceedings  pending  in  bankruptcy;"  but 
such  proceedings  should  be  carried  on  subject  to  the  Bankrupiey 
Act,  1869.  Under  the  old  law  the  course  of  proceeding  in  this 
case  would  have  been  that  the  bankrupt  would  have  appealed 
first  to  the  Commissioner,  and  then  would  have  had  thirty  days 
to  appeal  to  this  Court  The  130th  section  of  the  Bankruptcy 
Ad,  1869,  substituted  the  County  Court  Judge  for  the  Commis- 
sioner ;  but,  subject  to  that  alteration,  the  former  course  of  pro- 
ceeding continued.  The  Act  was  divided  into  distinct  portions, 
and  the  Tlst  section,  which  applied  to  new  bankrupts,  could  not 
be  imported  into  Part  YIII.  of  the  Act,  which  consisted  of  tem- 
porary provisions  for  pending  business. 

Mr.  BoxbuTffh,  in  reply. 

Sib  G.  M.  Giffabd,  L. J. : — 

I  am  of  opinion  that  this  being  a  proceeding  under  the  old  system,. 
and  in  respect  of  an  order  of  discharge,  the  appeal  is  properly 
brought  here.  The  319th  rule  makes  a  clear  distinction  between 
proceedings  commenced  after  the  conmiencement  of  the  Bank- 
ruptey  Ad,  1869,  and  those  which  were  then  pending.  The  20tii 
section  of  the  Bankruptcy  Bepeai  Adj  1869,  says  that,  although 
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the  Act  of  1861  is  repealed,  this  repeal  shall  not  interfere  with 
the  prosecution  or  affect  the  course  of  any  legal  proceedings  pend- 
ing in  any  bankruptcy  before  the  commencement  of  the  Act  of 
1869.  It  is  a  strong  point  in  the  Appellant's  favour  that,  by  a 
contrary  construction,  he  would  be  deprived  of  the  thirty  days 
allowed  for  appeal  by  the  Act  of  1861. 

The  appeal  was  then  argued  on  the  merits. 

The  LoBD  Justice  Giffard  was  of  opinion  that  the  case  did 
not  come  within  the  provisions  of  the  159th  section  of  the  Bank* 
ruptey  Acty  1861,  and  made  an  unconditional  order  of  discharge. 

Solicitors :  Mr.  A.  B,  Smith  ;  Messrs.  Faweett,  Hom^  <t  Himljsr. 
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Bankruptcy-^wHediction  —  Injunction  —  Undertaking — Appeal  —  BanJcruptcy  April  23»  28. 
Act,  1869  (32  &  33  Vict.  c.  71),  m.  13,  65,  66,  71,  7^— Bankruptcy  BepeaX 
Act,  1869  (32  &  33  Vict.  c.  83),  ».  20. 

Under  tbe  Bankruptcy  Act,  1869,  the  C!onrt  of  Bankruptcy  has  juris- 
diction  to  grant,  in  a  summary  way,  an  injunction  to  restrain  a  person  not  a 
party  to  the  bankruptcy  proceedings  from  dealing  with  property  alleged  to 
have  been  fraudulently  assigned  before  the  bankruptcy ;  and  such  an  injunc- 
tioQ  may  be  granted  ex  parte  on  such  a  case  being  made  as  would  induce  the 
Court  of  Chancery  to  grant  it  upon  bill  filed  to  impeach  the  assignment. 

This  jurisdiction  may  be  exercised  in  a  bankruptcy  commenced  under  the 
Bankruptcy  Act,  1861,  and  transferred  under  the  130th  section  of  the  Act 
of  1869. 

The  person  obtaining  such  an  order  must  give  an  unqualified  undertaking 
to  be  answerable  for  damages,  not  merely  an  undertaking  to  be  answerable 
for  damages  out  of  the  assets ;  and  also  an  undertaking  to  institute,  within 
a  limited  time,  proceedings  to  set  aside  the  alleged  fraudulent  assignment 

Where  pending  proceedings  in  a  district  C!ourt  of  Bankruptcy  have  been 
transferred  by  the  Lord  Chancellor  to  a  County  Court  under  sect.  180  of  the 
Bankruptcy  Act,  1869,  an  appeal  from  a  decision  of  the  County  Court  Judge 
under  the  powers  of  the  Act  of  1869  lies,  in  the  first  instance,  to  the  Chief 
Judge  in  Bankruptcy,  not  to  the  Court  of  Appeal  in  Chancery. 

Ex  parte  Palmer  (1)  distinguished. 

X  HIS  was  an  appeal  from  an  order  of  the  County  Court  at  WalsalU 
granting  an  injunction  to  restrain  the  intended  sale  of  certain 

(1)  AnU,  p.  470. 
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J.  G.     pictures^  formerly  the  property  of  Matthew  Anderson^  a  bankrupt, 
1870       which  had  been  assigned  by  him  for  ralue  on  the  18th  of  December, 
E^^rte     1869,  to  his  nephew,  C,  K.  Anderson. 

A»DBRao!r.       Matthew  Anderson  was  adjudicated  a  bankrupt  on  his  own  petition 
A»DKMow.    in  the  Newcastle  Bankruptcy  Ciourt,  on  the  24th  of  December, 

1869,  and  when  the  Bankruptcy  Act,  1869,  came  into  operation 

the  proceedings  in  the  bankruptcy  were,  by  an  order  made  by 
the  Lord  Chancellor  under  the  provisions  of  that  Act,  transferred 
to  the  County  Court  at  WalsaU.    The  assignment  of  the  18th  of 
December,  1869,  was  made  in  pursuance  of  an  arrangement  come  to 
at  a  meeting  of  Mr.  Matthew  Andersons  creditors,  that  the  pictures 
in  question,  and  other  property  belonging  to  him,  should  be  assigned 
to  the  nephew  for  a  sum  of  money,  which  was  calculated  as  enough 
to  pay  to  all  the  creditors  a  composition  of  6s.  8d.  in  the  pound. 
This  money  was  paid  by  the  nephew,   and  the  pictures  were 
delivered  over  to  him.    Most  of  the  creditors  received  their  com- 
position, but  the  two  largest  creditors  refused  to  receive  theirs  when 
it  was  tendered  to  them,  and  their  opposition  to  the  proceedings 
led  to  the  bankrupt  presenting  his  petition  to  the  Court     The 
largest  creditor  was  appointed  creditors*  assignee.     C.  K.  Anderson 
had  the  pictures  removed  to  London,  and  sent  them  to  Messrs. 
Christie  <&  Manson  to  be  sold,  and  they  advertised  them  for  sale  on 
the  18th  of  March,  1870.    The  creditors'  assignee  alleged  that  the 
assignment  to  the  nephew  was  fraudulent,  and  made  at  an  under- 
value, and  took  various  examinations  in  the  County  Court  with  the 
view  of  proving  this.    He  was  aware  of  the  intended  sale  of  the 
pictures  by  Messrs.  Christie  &  Manson,  but  at  first  took  no  steps  to 
prevent  it.    However,  on  the  11th  of  March,  1870,  he  applied  ex 
parte  to  the  County  Court,  and  obtained  an  order  for  an  injunction  to 
restrain  C.  K.  Anderson,  his  servants  and  agents,  and  in  particular 
Messrs.  Christie  &  Manson,  from  selling  or  disposing  of  the  pictures. 
The  order  granting  this  injunction  contained  an  undertaking  by 
the  creditors'  assignee  "  to  abide  by  any  order  the  Court  may  make 
as  to  payment  (out  of  the  moneys  received  or  to  be  hereafter 
received  by  him  in  this  matter)  of  damages,  in  case  the  Court 
shall  be  hereafter  of  opinion  that  C.  K.  Anderson  has  sustained 
any  loss  by  reason  of  this  order,  which  the  assignee  ought  to  pay 
out  of  such  moneys." 
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From  this  order  C.  K.  Anderson  appealed. 

Mr.  BooAurffh,  Q.C.,  and  Mr.  BcLgUi/y  for  the  Appellant : — 

On  the  merits  of  the  case  we  say  there  is  no  ground  for  the 
injunction.  But  even  if  there  be  a  sufficient  case  in  a  proper  pro- 
ceedingy  we  say  that  the  Act  of  1869  gives  no  jurisdiction  to 
restrain  in  this  summary  way  a  person  who  is  an  entire  stranger 
to  the  bankruptcy  proceedings  from  dealing  with  property  which 
i^  prima  fame  his  own.  A  bill  in  Chancery  ought  to  have  been 
filed  to  impeach  the  assignment.  Sects.  13,  65,  66,  and  72,  which 
are  the  material  ones,  confer  no  such  jurisdiction  on  the  Court  of 
Bankruptcy.  But  even  if  there  be  such  a  jurisdiction  in  a  bank- 
ruptcy the  proceedings  in  which  were  commenced  under  the  Act 
of  1869,  it  has  no  application  to  a  bankruptcy  commenced  under 
the  Act  of  1861.  Sect.  20  of  the  Bankruptcy  Bepeal  Ad,  1869, 
reserves  all  existing  rights.  At  any  rate,  such  an  order  ought 
not  to  have  been  granted  ex  parte,  especially  considering  the 
delay  in  asking  for  it  in  this  case.  Moreover,  the  undertaking  as 
to  damages  is  clearly  insufficient ;  it  ought  to  have  been  in  the 
unqualified  form  always  adopted  by  the  Court  of  Chancery,  and 
the  assignee  ought  to  have  been  bound  to  take  proceedings  at  once 
to  impeach  the  assignment  to  the  Appellant.  This  assignment 
would  not  be  an  act  of  bankruptcy,  and  there  would  be  no  relation 
back  on  the  debtor's  own  petition :  Cook  v.  Caldecott  (1)  ;  Lee  v. 
Hart  (2). 

Mr.  De  Oex,  Q.C.,  and  Mr.  Beed,  for  the  creditors*  assignee : — 

This  is  an  order  made  entirely  under  the  Act  of  1869,  and 
consequently  the  appeal  is  brought  to  the  wrong  Court.  The 
appeal  should  have  been  taken  first  to  the  Chief  Judge  in 
Bankruptcy:  Bankruptcy  Act,  1869,  ss.  71,  72.  It  is  quite  a 
different  case  from  Ex  parte  Paimer  (3). 

[The  Lord  Justice  Giffard  here  suggested  that  it  would  save 
expense  to  have  the  case  disposed  of  at  once  by  this  Court,  and 
Mr.  De  Oex  withdrew  his  objection.] 

It  was  intended  that  the  Act  of  1869  should  be  retrospective 
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as  to  new  methods  of  procedure.  In  matters  of  procedure  an 
Act  of  Parliament  generally  takes  effect  at  once:  Kimbray  t. 
Draper  (1).  With  regard  to  the  jiu:isdiction  to  grant  an  injunc- 
tion against  a  third  party,  it  was  the  intention  of  the  Act  of 
1869  that  the  Court  of  Bankruptcy  should  be  able  to  do  complete 
justice.  In  ancient  times  the  jurisdiction  of  the  Court  of  Bank- 
ruptcy was  yery  limited,  but  it  has  been  from  time  to  time 
extended.  By  sect  12  of  the  Act  of  1849  (12  &  13  Vict.  c.  106) 
the  jurisdiction  was  expressly  limited  to  parties  to  the  bankruptcy 
and  other  persons  who  should  come  in  and  submit  to  the  jurisdic- 
tion. In  sect.  72  of  the  Act  of  1869  those  words  of  restriction  are 
omitted,  and  the  Court  can  now  deal  with  third  parties.  There 
can  be  a  relation  back  under  a  deed  of  assignment  for  creditors 
under  the  Act  of  1861 :  Exley  v.  Inglis  (2).  As  to  the  merits  the 
evidence  affords  ample  ground  for  granting  the  injunction. 

Mr.  Roxburffh,  in  reply. 


Sib  6.  M.  Giffard,  L.  J. : — 

The  question  of  jurisdiction  in  this  case  is  no  doubt  of  consider- 
able importance ;  but  as  I  have  had  an  opportunity  of  considering 
it  not  only  antecedently,  but  for  some  time  yesterday,  I  am 
prepared  to  dispose  of  this  case  at  once. 

The  first  question  that  arises  is,  whether  the  appeal  is  brought  in 
the  right  Court ;  and  although  Mr.  De  Oex  has  very  properly  waived 
his  objection,  it  is  right  that  I  should  give  an  opinion  upon  the 
subject.  The  case  of  Ex  parte  Palmer  (8)  was  an  appeal  in  respect 
of  an  order  of  discharge.  That  order  was  made  under  the  Act  of 
1861,  and  the  discharge  depended  completely  and  entirely  on  that 
Act,  under  which  the  bankrupt  had  thirty  days  for  the  purpose  of 
appeal,  and  had  a  right  to  appeal  direct  to  this  Court.  I  was  of 
opinion  that  the  right  of  direct  appeal  to  this  Court  was  not  taken 
away,  and  accordingly  I  entertained  the  appeal  and  varied  the 
order  that  had  been  made.  The  order  now  under  appeal  is  an 
order  dependent  entirely  on  the  Act  of  1869 ;  the  power  to  make 
any  such  order,  if  power  there  be,  emanates  entirely  from  that  Act. 

(1)  Law  Rep.  3  Q.  B.  160.  (2)  Law  Rep.  3  Ex.  247. 

(3)  AnU,  p.  470. 
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This  case,  therefore,  is  in  no  way  concluded  by  Ex  parte  Palmer  (1).  L.  J.  a. 
If,  then,  we  look  at  the  Act  of  Parliament,  the  matter,  I  think,  i870 
is  reasonably  clear.  The  20th  section  of  the  repealing  Act  in  E^parte 
substance  provides  that  the  Act  of  1861  shall  be  repealed ;  but  -^»dkeson. 
that  as  regards  pending  proceedings  and  all  proceedings  which  amdbbson. 
originated  under  the  Act  of  1861,  so  far  as  the  powers  of  the  Act 
of  1861  are  concerned,  the  Act  shall  not  be  considered  as  having 
been  repealed ;  and  it  is  enacted  that  the  repeal  shall  take  away 
none  of  the  rights  which  were  conferred  by  the  Act  of  1861. 
Therefore,  where  the  proceedings  have  originated  under  the  Act  of 
1861,  we  must,  for  the  purpose  of  determining  what  is  the  proper 
Court  for  the  appeal,  consider  whether  the  order  was  made  under 
the  powers  of  the  Act  of  1861,  or  of  the  Act  of  1869 ;  and  if  we 
<x>me  to  the  conclusion  that  the  order  is  dependent  on  the  Act  of 
1869,  the  saving  of  the  rights  conferred  by  the  Act  of  1861  has  no 
application.  As  to  proceedings  under  the  Act  of  1869,  the  72nd 
section  is  distinct  in  terms  that  no  appeal  shall  lie  from  the 
decisions  of  the  Court,  except  in  manner  directed  by  the  Act- 
namely,  an  appeal  first  of  all  to  the  Chief  Judge,  and  then  an 
appeal  from  the  Obief  Judge  to  this  Court.  Therefore,  if  the 
objection  had  not  been  waived,  I  should  have  been  obliged  to 
•dismiss  this  appeal  on  the  ground  that  it  was  not  brought  into 
the  proper  Court.  It  will  therefore  be  proper  to  preface  my  order 
by  stating  in  terms  that  the  assignee  waived  the  objection  of  there 
not  having  been  an  intermediate  appeal  to  the  Chief  Judge  in 
Bankruptcy. 

Upon  that  waiver  1  can,  of  course,  deal  with  the  case,  and  the 
first  question  that  I  have  to  consider  is  a  question  of  jurisdiction. 
I  quite  agree  that  it  is  an  important  one.  I  do  not  propose  to 
outer  at  length  into  the  facts  which  raise  this  question;  it  is 
enough  for  me  to  say  that  the  assignee  alleges  certain  property  to 
belong  to  the  estate  of  the  bankrupt.  The  Appellant  controvert- 
ing this  case  alleges  that  the  property  belongs  to  himself  by  virtue 
of  a  purchase  and  by  virtue  of  a  deed,  which  he  says  are  a  valid 
purchase  and  a  valid  deed.  The  assignee  rejoins  that  the  deed 
and  purchase  are  such  as  ought  to  be  set  aside,  and  cannot  be 
valid  as  against  him  as  representing  the  creditors. 

(1)  Ante^  p.  470. 
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L.  J.  G.  Now,  without  going  into  the  facts,  it  is  enough  for  me  to  say 
1870  that  there  is  a  question  to  try — at  what»  if  there  were  a  suit  in 
jgjj^^  Chancery,  would  be  the  hearing  of  the  cause — as  to  the  validity  of 
Amdemoh,  ^jjig  deed,  and  that,  if  the  facts  appearing  in  this  examination  had 
Andsbsok.  be^^  detailed  in  a  bill,  a  case  would  haye  been  made  upon  which 
an  interim  injunction  would  have  been  granted.  That  being  so,, 
the  next  thing  I  have  to  look  to  is  the  question  of  jurisdiction. 
Now  this  bankruptcy  originated  under  the  Act  of  1861,  not  under 
the  Act  of  1869.  But  under  the  130th  section  of  the  Act  of  1869 
the  Lord  Chancellor  has  power  to  transfer,  and  he  has  transferred,, 
amongst  others,  these  particular  proceedings  in  bankruptcy  to  the 
local  district  Bankruptcy  Court,  being  the  County  Court  My 
opinion  is  that,  where  proceedings  have  been  so  transferred,  the 
Bankruptcy  Court  to  which  they  have  been  transferred  has  (sub* 
ject,  of  course,  in  many  respects  to  the  provisions  of  the  Act  of 
1861)  the  same  jurisdiction  under  the  71st  and  72nd  sections  of  the 
Act  as  if  the  proceedings  had  originated  under  the  Act  of  1869. 
Those  provisions  apply  to  modes  of  procedure  and  modes  of  pro- 
cedure only ;  they  take  away,  as  far  as  I  can  see,  no  right.  I  can 
see  no  sort  of  inconvenience  that  would  arise  from  saying  that  they 
are  to  be  construed  retrospectively,  and  it  is  quite  in  accordance 
with  principle,  it  is  quite  in  accordance  with  convenience,  and  it  i& 
quite  in  accordance  with  the  terms  used,  that  they  should  be  con- 
strued retrospectively  and  as  applying  to  bankruptcies  which  have 
preceded  the  Act  of  1869,  but  of  which  the  Courts  have  seisin  by 
reason  of  the  transfer  made  by  the  Lord  Chancellor. 

That  being  so,  I  have  to  consider  whether  there  would  have 
been  jurisdiction  to  make  such  an  order  as  that  under  appeal  if  the 
proceedings  had  commenced  under  the  Act  of  1869.  Now,  the 
13th  section,  I  quite  agree,  has  not  any  operation  whatever  on  the 
present  case.  [His  Lordship  read  the  section].  The  object  of  this^ 
clause,  as  I  understand  it,  is  merely  to  preserve  the  property 
pending  the  Petition.  It  gives  the  Court  of  Bankruptcy  power  to* 
intervene,  though  there  is  no  person  who  can  be  Plaintiff  at  law  or 
in  equity  on  behalf  of  the  estate.  The  object  was  that,  the  moment 
the  Petition  was  presented,  there  might  be  a  receiver  or  a  manager,, 
so  that  the  property  might  be  preserved  up  to  the  time  of  ad- 
judication.   If  such  a  case  were  to  occur  as  that  of  a  Petition 
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presented  ander  the  Act  of  1861  and  no  adjudication  made,  I     L.  J.  G. 
apprehend  that  then  the  13th  clause  might  be  brought  to  bear";        1870 
but  I  think  that  the  13th  section  has  no  application  to  a  case  like     e»  parte 
the  present,  where  there  has  been  a  complete  adjudication,  and    -AJ"^""*>w- 
where  there  is  before  the  Court  an  assignee  who  could  be  Plaintiff   Ahdbbson. 
in  an  action  at  law  or  suit  in  equity.    It  is  the  absence  of  a  proper 
plaintiff  which  renders  necessary  the  special  powers  conferred  by  the 
13th  section,  and  I  cannot  treat  it  as  cutting  down  the  extent  of 
the  jurisdiction  given  by  the  subsequent  clauses  of  the  Act.    It  is, 
in  fact,  a  distinct  enactment  standing  by  itself  for  the  mere 
purpose  of  preserving  the  property  until  there  is  an  adjudication 
and  a  person  before  the  Court  who  can  stand  in  the  position  of  a 
Plaintiff. 

Then  we  come  to  the  65th,  66tb,  and  72nd  sections  of  the  Act. 
[His  Lordship  read  the  65th  section.]  I  think  that  this  section 
clearly  gives  the  Chief  Judge  complete  jurisdiction — a  jurisdiction 
at  least  as  extensive  as  if  he  were  sitting  in  the  Court  of  Chancery, 
and  dealing  with  a  suit  instituted  by  proper  plaintiffs. 

Then,  the  matter  in  the  present  case  being  in  a  local  Court  of 
Bankruptcy,  we  must  turn  to  the  66th  section.  [His  Lordship  read 
the  section.]  This  language  is  perfectly  plain ;  it  says,  in  so  many 
words,  that  a  Judge  of  the  Court  of  Bankruptcy  shall  have  all  the 
powers  of  a  Judge  of  Her  Majesty's  High  Court  of  Chancery,  and 
that  the  orders  of  such  Judge  may  be  enforced  accordingly  in 
manner  prescribed. 

Before  going  to  the  72nd  section  it  may  be  well  to  turn  to  the 
Act  of  1849,  and  see  how  very  different  the  terms  of  the  72nd  sec- 
tion of  the  present  Act  are  from  those  of  the  12th  section  of  the 
Act  of  1849,  which  laid  down  and  defined  the  jurisdiction  of  the 
Bankruptcy  Court  under  that  Act.  [His  Lordship  read  the  12th 
section  of  the  Act  of  1849.]  There  the  jurisdiction  is,  in  terms, 
confined  to  persons  actually  vrithin  the  bankruptcy,  or  coming  and 
submitting  to  the  jurisdiction.  If  we  then  turn  to  the  72nd  sec- 
tion the  contrast  in  the  terms  is  very  strong.  [His  Lordship  read 
the  72nd  section  of  the  Act  of  1869.]  With  respect  to  the  word 
'*  parties  "  there  used,  Mr.  Boasbwffh  argued  that  it  meant  parties  to 
the  bankruptcy ;  but  in  my  opinion  it  means  parties  to  the  liti- 
gation.    The  terms  of  this  clause  in  my  opinion  give  the  Court 
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complete  jurisdictiou  to  decide  every  question  that  it  may  be  con- 
sidered necessary  to  decide  with  a  view  to  the  distribution  of  the 
bankrupt's  estate.  Is,  or  is  not,  the  question  in  the  present  case, 
one  which  it  is  necessary  to  decide  with  a  view  to  the  distribution 
of  the  bankrupt's  estate?  I  am  clearly  of  opinion  that  it  is.  I  have 
no  doubt  it  was  the  intention  of  the  Legislature  that  the  Bankruptcy 
Courts  should  be  complete  and  sufficient  in  themselves ;  and  that 
they  should,  for  the  purpose  of  making  a  complete  distribution  of 
the  bankrupt's  property,  exercise  at  least  all  the  powers  possessed 
by  any  Judge  of  the  Court  of  Chancery.  Now,  beyond  all  doubt, 
if  the  assignee  had  filed  a  bill,  the  Court  of  Chancery  might 
have  granted  an  injunction  and  afterwards  decided  the  question 
whether  the  purchase  was  valid,  and  that  being  so,  I  am  of 
opinion  that  there  was  jurisdiction  to  make  the  Order  'appealed 
from. 

We  come  then  to  the  merits,  and  I  do  not  think  that  there  are 
sufficient  grounds  for  discharging  the  ex  parte  injunction,  although 
I  should  have  been  better  pleased  if  it  had  been  applied  for  at  some 
earlier  period.  These  matters  are  very  much  within  the  discretion 
of  the  Courts  and  seeing  that  the  Court  had  before  it  the  examina- 
tions of  the  persons  interested,  I  am  not  disposed  to  interfere  with 
the  exercise  of  that  discretion ;  though  it  must  be  borne  in  mind 
that  the  jurisdiction  to  make  such  Orders  is  of  a  very  delicate 
nature,  and  ought  not  to  be  hastily  exercised,  and  that  except  in 
cases  of  necessity  such  ex  parte  applications  ought  by  no  means  to 
be  encouraged. 

There  remain  two  points  as  to  the  form  of  the  Order,  which  I 
think  are  material.  The  first  is  as  to  the  form  of  the  undertak- 
ing. I  have  no  hesitation  in  saying  that  the  Court  ought  to  follow 
the  forms  which  have  been  universally  adopted  in  the  Court  of 
Chancery.  It  is  only  since  a  somewhat  recent  date  that  these  un- 
dertakings have  been  introduced  into  the  Court  of  Chancery, 
but  they  are  essential  to  the  ends  of  justice.  They  form  the 
only  means  by  which,  if  from  misrepresentation  or  otherwise  an 
ex  parte  or  any  other  interim  injunction  is  improperly  granted,  the 
person  prejudiced  by  that  injunction,  if  it  has  been  wrongly  granted, 
can  have  redress.  And  the  Court,  whether  the  party  applying  for 
the  injunction  be  assignee  in  bankruptcy,  or  executor,  or  liquidator. 
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or  whoever  he  may  be,  has  invariably  adopted  the  rule  of  taking 
an  unlimited  undertaking  to  pay,  not  merely  an  undertaking  to  pay 
out  of  the  assets.  I  think,  therefore,  that  there  ought  to  be  in- 
serted in  this  Order  an  unlimited  undertaking,  in  precisely  the 
form  which  is  adopted  by  the  Court  of  Chancery. 

I  think,  also,  that  there  ought  to  have  been  taken,  in  this  case, 
a  precaution  which  would  not  have  been  necessary  in  the  Court  of 
Chancery,  because  in  the  Court  of  Chancery  this  injunction  could 
only  have  been  obtained  in  a  suit  regularly  instituted  for  setting 
aside  the  purchase,  and  the  Defendant  would  have  had  means  to 
compel  the  Plaintiff  to  have  the  question  tried  in  due  course,  or  to 
pay  the  costs  of  the  proceedings.  Here  an  injunction  is  granted 
without  any  proceedings  having  been  taken  to  set  aside  the  pur- 
chase. I  think  it  essential,  for  the  ends  of  justice,  that  whenever  an 
interim  injunction  is  granted  by  the  Court  of  Bankruptcy,  it  should 
be  not  only  on  an  undertaking  as  to  damages,  but  also  on  an 
undertaking  that  the  party  who  obtains  it  shsdl  prosecute  the 
proceedings  which  are  requisite  for  the  purpose  of  determining  the 
question  on  the  footing  of  which  the  injunction  has  been  granted. 
This  Order,  therefore,  ought  to  have  contained  an  undertaking  on 
the  part  of  the  assignee  to  take  proceedings  in  the  local  Bank- 
ruptcy Court,  within  some  limited  period,  for  the  purpose  of  setting 
aside  the  purchase  and  recovering  the  property.  It  is  not  fair  to 
a  person  against  whom  an  injunction  is  obtained  ex  parte,  to  oblige 
him  to  take  the  initiative  in  proceedings  to  get  the  question  tried. 
Subject  to  those  two  alterations,  I  think  the  Order  ought  to  stand ; 
and  the  course  which  I  propose  to  take  is  this :  the  assignee,  of 
course,  must  have  his  costs  out  of  the  estate.  K  he  had  insisted 
on  the  objection  that  the  appeal  was  not  brought  in  the  proper 
Court,  I  should  not  have  dismissed  the  application  with  costs,  as 
I  think  it  very  likely  that  the  parties  were  misled  by  the  case  of  Ex 
parte  Palmer  (1),  and,  moreover,  this  is  a  proceeding  under  a  new 
Act  of  Parliament,  the  practice  under  which  has  not  been  hitherto 
settled.  What  I  think  will  do  justice  between  the  parties  is  this : 
that  the  deposit  shall  be  returned,  but  that  if  the  assignee  fails  in 
setting  aside  the  purchase,  then  the  Appellant  shall  have  his  costs 
of  this  appeal.    On  the  other  hand,  if  the  assignee  succeeds  in 

(1)  Ante,  p.  470. 


L.  J.  G. 
1870 


Ex  parte 
Andkbson. 

Lire 
Andebson. 
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U  J.  G.     setting  amde  the  poichaBe,  the  AppeUant  must  pay  all  the  costs  of 
1S70       the  appesL    This  will  be  like  making  the  costs  of  an  appeal  costs 

£z  parte      ^^  ^^^  caose. 

jn  re  Solicitor  for  the  Appellant :  Mr.  James  Crcwdy, 

Solicitor  for  the  Assignee :  Mr.  W.  K  Duiffnan,  agent  for  Messrs. 
Duiffnan,  Lewis,  A  Lewis,  Walsall. 


March  2S, 


L.  J.  6.  Ex  parte  BLAIR. 

1870  I»  re  MACKLE. 

Bankruptcy — Practice —Pending  Proceeding* — Appeal  from  Begidrar — 6  A  7 
Via.  c.  73, 9.  ZlSankruptey  Act,  1869,  u.  71,  IZO—Bules  in  Bankrupiey^ 
1870,  rule  143. 

Where  a  Registrar  \s  acting  in  a  matter  pending  in  a  district  Court  under  an. 
order  of  the  Lord  Chancellor  made  in  pursuance  of  the  130th  section  of  the 
Bankruptcy  Act,  1869,  an  appeal  from  his  decisions  lies  to  the  Court  of 
Appeal  in  Chancery. 

The  power  of  the  Registrar  to  tax  costs  in  hankruptcy  is  independent  of 
the  Attorneys*  and  Solicitor*  Act,  and  a  bill  of  costs  may  therefore  be  taxed 
by  the  Registrar  without  any  special  order,  although  twelve  months  have 
elapsed  since  its  delivery. 

The  proceedings  in  a  bankruptcy  in  a  district  Court  were  suspended  under 
the  110th  section  of  the  Bankruptcy  Act,  1861,  and  the  bankrupt  obtained 
his  discharge  before  the  |)a88ing  of  the  Bankruptcy  Act,  1869 : — 

Ileld^  that  the  bill  of  costs  of  the  assignee's  solicitor  for  business  done 
after  the  resolution  to  suspend  proceedings,  but  before  the  order  of  discharge, 
was  properly  brought  to  the  registrar  of  the  district  for  taxation,  and  that 
he  was  bound  to  tax  it,  although  more  than  twelve  months  had  elapsed  since 
its  delivery. 

X  HIS  was  an  appeal  from  an  order  of  Mr.  Begistrar  Lee,  of  the 
Liverpool  District  Bankruptcy  Court,  acting  under  the  order  of  the 
Lord  Chancellor. 

J.  O'Neill  Maekle  was  adjudicated  bankrupt  under  the  Act  of 
1861  in  October,  1867,  and  Mr.  Blair  was  appointed  his  creditors^ 
assignee. 

On  the  14th  of  November,  1867,  his  creditors  passed  a  resolu* 
tion,  which  was  afterwards  confirmed,  that  the  proceedings  in 
bankruptcy  should  be  suspended  under  the  110th  section  of  the 
Bankruptcy  Act,  1861.     On  the  17th  of  December,  1867,  Maclde 
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obtained  his  order  of  discharge.     Mr.  John  Best  acted  as  solicitor     L.  J.  G. 
to  the  estate  in  the  bankruptcy ;  and  on  the  18th  of  January,        1870 
1868,  he^delivered  to  Blair,  a  bill  of  costs  for  business  done  in  the     Bx  parte 
bankruptcy  previously  to  the  order  of  discharge,  amounting  to       ^^^^^ 
£100  189.  11(2.,  and  shortly  afterwards  he  delivered  a  second  bill     Macelb. 
of  costs  to  a  small  amount  for  business  done  subsequently  to  the 
order  of  discharge. 

On  the  30th  of  December,  1869,  the  Lord  Chancellor,  under 
the  provisions  of  the  Bankruptcy  Ad,  1869,  made  an  order  '^  that 
such  part  of  the  matters  pending  in  the  Ltt^erpooZ  District  Court  of 
Bankruptcy  as  are  mentioned  in  the  schedule  of  this  order  shall 
be  transferred  to  the  Courts  the  names  of  which  respectively  are 
set  opposite  to  the  respective  matters  in  the  said  schedule,  and  as 
to  the  residue  of  the  said  business  such  part  as  can  be  discharged 
by  the  Registrar  of  the  Liverpool  Court  of  Bankruptcy  under  the 
powers,  rights,  and  duties  now  possessed  by  him  by  virtue  of  any 
statute,  rule,  or  otherwise,  shall  be  disposed  of  by  him,  and  all 
such  part  of  the  residue  of  the  business  of  the  said  Liverpool 
District  Court  as  cannot  be  disposed  of  by  him  shall  be  and  the 
same  is  hereby  transferred  to  the  County  Court  of  Lancashire 
holden  at  Liverpool.'* 

Mr.  Best  also  subsequently  became  bankrupt,  and  his  assignee, 
in  February,  1870,  brought  an  action  against  Maddens  assignee  to 
recover  the  amount  of  the  bills  of  costs.  Thereupon  Hackle's 
assignee  made  an  application  to  the  Registrar  of  the  Liverpool 
Court  of  Bankruptcy  to  tax  the  bills  of  costs,  which  the  Registrar 
refused  on  the  ground  that  more  than  twelve  months  had  elapsed 
since  they  were  delivered.  From  this  decision  Mackles  assignee 
appealed,  but  the  appeal  was  withdrawn  so  far  as  related  to  the 
second  bill  of  costs,  and  the  arguments  were  confined  to  the  first 
bill,  which  related  to  business  done  before  the  order  of  discharge. 

Mr.  W.  WiUis  appeared  for  the  Appellant. 

Mr.  Bardswdlf  for  Mr.  Best's  assignee,  took  the  preliminary 
objection  that  there  was  no  appeal  to  the  Court  of  Appeal  in 
Chancery  from  the  Registrar's  decision.  Under  the  Act  of  1861  all 
bills  of  costs  were  to  be  taxed  by  the  Registrar,  subject  to  an 
appeal  to  the  Commissioner ;  and  no  appeal  could  be  brought  from 
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L.  J.  G.     the  Eegistrar  directly  to  this  Court :  In  re  Taylor  (1).    There  was 

1870       DO  mention  of  the  Begistrar  in  the  Tlst  section  of  the  Bankruptcy 

Ex  parts     Adj  1869  (2),  nor  in  the  143rd  of  the  General  Boles  in  Bankruptcy 

Blaib.      ^£.  ji^nuary,  1870  (3),  which  regulate  the  appeals  under  the  new  Act ; 

Maokls.     and  if  there  is  any  appeal  from  the  Begistrar,  it  must  be  to  the 

County  Court  Judge  who  takes  the  place  of  the  Commissioner. 

Sir  G.  M.  Giffard,  L.J. : — 

I  do  not  think  there  is  any  force  in  the  objection.  The  Begistrar 
acting  under  the  order  of  the  Lord  Chancellor  is  on  a  different 
footing  from  that  on  which  he  stood  under  the  Act  of  1861.  He  was 
then  simply  the  officer  of  the  Commissioner,  and  the  Court  held 
that  all  questions  ought  to  be  referred  to  the  Commissioner.  But 
the  case  now  is  quite  different.  The  14th  section  of  the  Act  of 
1861  directs  the  Begistrar  to  tax  and  settle  all  bills  of  costs. 
Then  the  180th  section  of  the  Act  of  1869  enacts  that  such  part  of 
the  business  pending  in  any  county  district  Court  of  Bankruptcy 
as  the  Lord  Chancellor  shall  think  fit  shall  be  disposed  of  by  the 
Begistrar  of  that  Court.  The  Lord  Chancellor  has  in  this  case 
made  an  order  that  the  Begistrar  is  to  discharge  such  part  of  the 
business  as  can  be  discharged  by  him  under  any  of  the  powers  now 
possessed  by  him  under  any  statute,  rule,  or  otherwise.  Under 
this  order  the  Begistrar,  as  to  such  matters  as  are  within  his 
powers,  is  in  the  same  position  as  if  he  were  a  Commissioner ;  and 
as  no  intermediate  appeal  is  given  by  the  Act,  I  am  of  opinion 
that  an  appeal  will  lie  to  this  Court. 

Mr.  W.  Willis  then  contended  that  the  power  of  the  Begistrar 
to  tax  costs  was  inherent  in  the  jurisdiction  of  the  Court  of  Bank- 
ruptcy, and  did  not  depend  upon  the  Attorneys*  and  SolicUors*  Act 
(6  &  7  Vict.  c.  73).  It  was  therefore  governed  solely  by  the  prac- 
tice of  the  Courts  and  was  not  subject  to  the  rules  laid  down  by 
that  Act  as  to  the  time  within  which  bills  must  be  taxed: 
Ex  parte  Woolston  (4) ;  Hx  parte  Pemherton  (5). 

All  the  costs  included  in  this  bill  were  incurred  before  the 

(1)  Law  Rep.  4  Ch.  352.  (3)  See  the  rale  set  out,  ante, 

(2)  See  the  section  set  oat,  arUe^         p.  471,  n. 

p.  470,  u.  (4)  3  M.  D.  &  D.  702. 

(5)  2  D.  M.  &  a.  960. 
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order  of  discharge,  although  some  of  the  items  were  subsequent  to  l.  j.  g. 

the  suspension  of  the  proceedings.     Such  costs  were  properly  paid  isro 
out  of  the  estates. 


Mx  parte 
Blaib. 

Mr.  BardsweBy  for  Besfs  assignee,  contended  that  as  soon  as  j^^e 
MaeJde  obtained  his  order  of  discharge  the  proceedings,  so  far  as  Maoklb. 
the  Court  of  Bankruptcy  was  concerned,  were  at  an  end.  There- 
fore there  was  no  "pending  business"  to  which  the  Lord  Chan- 
cellor's Order  could  apply :  In  re  Carter  (1),  Ex  parte  Webster  (2). 
The  only  jurisdiction  to  order  taxation  now  was  in  the  Lord 
Chancellor  or  Master  of  the  Bolls  under  the  Attornetfs'  and 
SolicHors'  Acty  and  the  period  of  twelve  months  limited  by  the 
37th  section  of  that  Act  haying  expired,  no  t^ation  could  take 
place  without  a  special  order  made  on  sufficient  grounds. 

Mr.  W.  Willis,  in  reply,  referred  to  Ex  parte  Heyden  (3). 

Sib  G.  M.  Gipfard,  L.  J. : — 

In  this  ctise  I  do  not  think  that  the  Attorneys^  and  Solicitors^  Act 
has  any  application.  The  matter  entirely  rests  upon  the  practice  of 
the  Court  of  Bankruptcy.  The  appeal  as  to  the  second  bill,  which 
related  to  business  subsequent  to  the  order  of  discharge,  has  been 
very  properly  withdrawn.  As  to  the  first  bill,  it  is  reasonable  that 
it  should  be  taxed  by  the  Begistrar.  The  14th  section  of  the  Act 
of  1861  distinctly  enacts  that  all  bills  of  costs  shall  be  taxed  and 
settled  by  him,  and  it  is  clearly  right  that  the  assignee  who  is 
dealing  with  other  people's  money  should  not  pay  such  bills  until 
the  amount  has  been  certified  by  the  Begistrar.  Costs  in  Bank- 
ruptcy are  much  in  the  same  position  as  costs  in  a  Chancery  suit 
where  there  has  been  an  order  to  tax  them.  In  such  a  case  the 
right  of  taxation  would  not  be  gone  because  there  had  been  a 
delay  of  a  year.  In  this  case  I  am  of  opinion  that  no  special  order 
was  necessary,  and  that  the  bill  ought  to  have  been  tcixed  by  the 
Begistrar.  The  appeal  must  be  allowed.  The  Appellant  will 
take  his  costs  out  of  MacTde^s  estate,  and  the  Bespondent  will  take 
his  costs  out  of  Bed^s  estate. 

Solicitors :  Mr.  /.  T.  MiOer ;  Mr.  Etty. 

(1)  Law  Eep.  1  Ch.  170.  (2)  Law  Eep.  2  Ch.  666. 

(3)  2  GL  &  J.  52. 
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Mar.  28. 


I*  J.  o-  Ex  parte  WIELAND. 

iS22  In  re  WIELAND. 

Bankrupicy^Seamd  Adjudication  to  impeach  former  frauduUtU  Bankruptcy — 
Petitioning  Creditor's  Debt — Debt  proved  in  former  Bankruptcy — Practice 
— Tranefer  qf  pending  Proceedings  to  London—Bankruptcy  Aet^  1869,  «.  80. 

A  debtor  was  adjadicated  bankrupt  on  bis  own  petition,  in  December,  1869, 
in  a  County  Court.  A  creditor  wbo  had  proved  under  tbe  bankruptcy  filed  a 
fresh  petition  for  adjudication,  in  January,  1870,  in  the  Court  of  London,  for 
the  purpose  of  impeaching  the  first  bankruptcy,  under  which  the  debtor  was  a 
second  time  adjudicated  bankrupt ;  aud  the  Chief  Judge  made  an  order  trans- 
ferring the  proceedings  in  tbe  first  bankruptcy  from  the  County  Court  to 
London : — 

Eeld  (afiSrming  the  orders  of  Bacon,  C  J.),  first,  that  the  creditor's  debt 
was  sufficient  to  support  the  petition  for  adjudication,  notwithstanding  it 
had  been  proved  in  the  former  bankruptcy  : 

Secondly,  that  the  Chief  Judge  had  power  under  the  80th  section  of  the 
Bankruptcy  Act,  1869,  to  transfer  to  the  Court  of  London  the  proceedings  in 
the  pending  bankruptcy,  although  they  had  been  commenced  under  the  Act 
of  1861. 

xHIS  wa8  an  appeal  from  two  orders  of  the  Chief  Judge  in 
Bankruptcy. 

On  the  18th  of  March,  1869,  Mr.  BarroWy  the  official  liquidator 
of  the  National  Savings  Bank  Assodalian,  commenced  an  action 
against  the  bankrupt,  Major  /.  F.  Wielandy  then  residing  at  St. 
John's  Woody  in  the  county  o{  MiddleseXy  for  a  debt  due  to  the 
association.  The  action  was  referred  to  a  Master  of  the  Court  of 
Exchequer,  who  made  his  award  against  the  bankrupt  for  £7730, 
and  on  the  1st  of  November  judgment  was  signed  for  that  amount 
with  costs.  The  taxation  of  the  costs  was  completed  on  the  23rd 
of  December,  1870. 

In  the  meantime,  on  the  11th  of  December  Mr.  Scott  (an 
attorney)  brought  an  action  against  Major  Widand  for  a  bill  of 
costs,  amounting  to  £95,  and  judgment  was  signed  in  that  action 
on  the  22nd  of  December.  On  the  18th  of  December,  Widand 
executed  a  bill  of  sale  to  his  brother  F.  Widandy  of  all  his  ejSects 
at  SiBwood  Placey  Brighton,  where  he  had  been  staying  for  a  short 
time,  to  secure  an  antecedent  debt  of  £150.    The  bill  of  sale, 
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which  comprised  in  effect  all  his  property,  was  registered  on  the     L.  J.  G. 
22iid  of  December.     On  the  23rd  of  December  Wieland  was       1870 
arrested  at  Braniber^  near  Lewes,  immediately  on  his  arrival  in     Exparu 
that  place,  at  the  suit  of  Seoity  and  on  the  24th,  while  in  prison,    Wieland. 
filed  his  Petition  for  adjudication  in  the  Letves  County  Court  in    wihIkd. 

forma  pauperis,    Scott,  who  it  was  alleged  was  acting  in  collusion       

with  him,  on  the  same  day  waived  the  notice  of  application  for 
release,  and  the  bankrupt  at  once  obtained  his  release  from  custody 
and  was  adjudicated  a  bankrupt  In  the  Petition  he  was  described 
as  of  Bramber,  in  the  county  of  Stuisex,  late  of  Marlborough  EiU, 
St,  John's  Wood.  His  debts  were  sworn  to  be  £42,598,  his  assets 
to  be  under  £300. 

On  the  14th  of  January,  1870,  the  first  meeting  of  creditors 
was  held,  when  Mr.  Barrow  attended  and  proved  the  debt  of  the 
company,  and  was  appointed  creditors'  assignee. 

On  the  27th  of  January,  1870,  Mr.  Barrow,  as  such  official 
liquidator,  presented  a  fresh  Petition  under  the  Bamlcruptcy  Ad, 
1869,  in  the  Court  of  Bankruptcy  in  London,  praying  for  adjudi- 
cation against  the  bankrupt,  founded  upon  the  act  of  bankruptcy 
committed  by  his  execution  of  the  bill  of  sale ;  and  he  was  adjudi- 
cated bankrupt  under  it  on  the  22nd  of  February,  by  the  Chief 
Judge. 

On  the  1st  of  March  the  Chief  Judge  made  a  further  order, 
transferring  the  proceedings  in  the  first  bankruptcy  from  the 
Lewes  County  Court  to  the  London  Court. 

From  both  these  orders  the  bankrupt  appealed. 

Mr.  Bdbertson  Oriffiths,  for  the  Appellant : — 

With  respect  to  the  order  of  adjudication  there  was  no  act  of 
bankruptcy,  and  no  sufficient  petitioner's  debt ;  for  the  debt  due 
to  Barrow  was  extmguished  by  his  proof  in  the  first  bankruptcy : 
Ex  parte  DiaeJc  (1)  ;  Ex  parte  Chambers  (2)  ;  Ex  parte  Flower  (3). 
There  is  no  case  reported  in  which  a  creditor  who  has  proved 
under  a  bankruptcy  has  been  allowed  to  file  a  Petition  for  a  new 
bankruptcy  before  the  first  is  superseded.  The  first  bankruptcy  was 
not  fraudulent.    It  may  be  true  that  the  arrest  was  a  friendly  one, 

(1)  2  Mont.  &  A.  675.  (2)  2  Mont.  &  A.  440. 

(3)  De  G.  603. 
VouV.  2P  1 
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but  the  debt  was  a  hand  fide  debt,  and  a  friendly  arrest  has  never 
been  held  a  reason  for  treating  a  bankmptcy  as  fraudulent.  If 
the  bill  of  sale  or  any  Other  of  the  transactions  was  fraudulent, 
the  assignee  might  have  impeached  it  without  a  fresh  adjudication. 
With  respect  to  the  second  order,  the  Chief  Judge  had  no  jurisdic- 
tion to  transfer  the  proceedings  to  the  Court  of  London.  The  88th 
section  of  the  Act  of  1861  gives  power  to  the  Commissioner  in 
London  to  remove  proceedings  from  one  district  court  to  another, 
but  not  to  transfer  them  to  London  ;  and  the  Act  of  1869  has  no 
application,  because  the  bankruptcy  was  commenced  before  the 
date  of  the  Act. 


Mr.  De  Oex,  Q.C.,  and  Mr  Beed,  for  the  assignee : — 

The  first  bankruptcy  was  clearly  collusive  and  fraudulent ;  and 
that  being  so,  the  proper  course  for  a  creditor  to  pursue  was  to  file 
a  fresh  Petition  in  order  to  impeach  what  had  taken  place  before 
the  first  adjudication :  Ex  parte  Taylor  (1) ;  Ex  parte  Roberts  (2) ; 
Ex  parte  Loueh  (3).  The  act  of  bankruptcy  relied  on  was  the 
bill  of  sale  to  the  bankrupt's  brother,  and  the  debt  due  to  the 
official  liquidator  was  sufficient  to  support  the  Petition,  notwith- 
standing the  proof  in  the  first  bankruptcy ;  for  the  debt  is  still  in 
existence,  and  if  an  action  were  brought  on  it,  a  plea  of  bank- 
ruptcy would  not  bar  the  action.  The  only  course  would  be  to 
obtain  an  injunction  to  stay  it :  Malhin  v.  Adams  (4) ;  Ex  parte 
Bonsor  (5)  ;  Spencer  v.  Demett  (6). 

With  respect  to  the  jurisdiction  of  the  Chief  Judge  to  transfer 
the  proceedings  to  London^  the  80th  section  of  the  Bankruptcy  Act, 
1869  (7),  applies  to  all  proceedings,  whether  commenced  before 
the  passing  of  the  Act  or  subsequently.  The  construction  of  the 
88th  section  of  the  Act  of  1861  is  therefore  immaterial. 


Mr.  Bdbertson  GhriffiihSf  in  reply. 

(1)  6  D.  M.  &  G.  737. 

(2)  3  D.  F.  &  J.  747. 

(3)  De  G.  463. 

(4)  2  Bose,  28,  33. 

(5)  Ibid.  CI. 

(6)  Law  Rep.  1  Ex.  123. 

(7)  Sect.  80  (3),    Where  proceed- 


ings against  a  debtor  are  instituted 
in  more  courts  than  one,  the  London 
Court  of  Bankruptcy  may,  on  the  appli- 
cation of  any  creditor,  direct  the  transfer 
of  such  proceedings  to  the  London  Court 
of  Bankruptcy,  or  to  any  local  bank- 
ruptcy court. 
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Sib  G.  M.  Giffabd,  L  J. : — 

I  am  of  opinion  that  there  is  no  ground  for  this  appeal.  As  to 
the  effect  of  the  proof  of  the  debt  in  the  first  bankruptcy,  there  is 
no  authority  for  holding  that  it  would  preclude  the  creditor  from 
presenting  a  petition  for  a  fresh  adjudication.  With  respect  to 
the  course  of  proceeding  in  the  first  bankruptcy,  the  cases  cited 
establish  the  proposition  that  where  a  bankruptcy  is  obtained  by 
fraud,  it  is  competent  to  a  creditor  to  obtain  a  fresh  adjudication 
for  the  purpose  of  impeaching  the  transactions  on  which  the  first 
bankruptcy  was  based.  I  think  that  no  Court,  looking  at  the  pro- 
<^edings  in  this  case,  could  doubt  that  the  first  bankruptcy  was  a 
fraud.    I  think,  therefore,  that  the  first  order  was  plainly  right. 

With  respect  to  the  jurisdiction  of  the  Chief  Judge  to  make  the 
second  order,  I  am  of  opinion  that  the  80th  section  of  the  Banh- 
-rupteif  Ady  1869,  gives  power  to  the  Chief  Judge  to  make  transfers  of 
proceedings,  not  only  in  bankruptcies  which  have  been  commenced 
since  the  Act,  but  in  those  which  had  been  commenced  before  the 
Act ;  therefore,  as  to  this  order  also  the  appeal  must  be  dismissed. 

Solicitors :  Mr.  Barrow  ;  Messrs.  Leujis,  Munm,  dt  Co. 


L.  J.  G. 

1870 


Ex  parte 

WlBLAKO. 

In  re 

WlELAND. 


In  re  INTERNATIONAL  CONTRACT  COMPANY. 

G.  H,  LEVITA'S  CASE. 

Acceptance  of  Shares — Notice  of  Allotment  not  sent — Application  through 

Agent, 

Shares  were  allotted  to  L.  without  his  knowledge,  on  the  application  of  Jf. 
Afterwards  L,,  at  Jlf.'a  request,  sent  in  a  formal  application  for  the  shares. 
Ko  notice  of  allotment  was  sent  to  him.  M.  paid  the  deposit  on  the  shares 
and  reoeived  the  share  certificates,  and  also  a  dividend  which  was  subse- 
quently declared.  L's  name  was  on  the  register  when  the  company  was 
ordered  to  be  wound  up  :— 

Held  (affirming  the  decision  of  Stuart^  V.G.),  that  L,  had  constituted  M. 
his  agent  to  accept  the  shares,  and  that  he  was  properly  placed  on  the  list  as 
a  contributory  of  the  company. 

1  HIS  was  an  appeal  from  an  order  of  Vice-Chancellor  Stuart, 
made  in  the  winding-up  of  the  Intemationai  Contract  Company, 

Limited. 

2  P  2  1 


lh70 
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L.  J.  G.         The  company  was  formed  and  registered  under  the  Companies 

1870       Ad,  1862.     On  the  3rd  of  May,  1864,  Mr.  James  MeHenry,  who 

G.H.Livita'8  was  an  active  promoter  of  the  company,  gave  in,  among  other 

^fff;       names,  the  name  of  Oustavus  Henry  LevUa,  of  Antwerp,  as  an 

applicant  for  350  shares,  and  accordingly  on  the  same  day  the 

directors  allotted  that  number  of  shares  to  Levita.    The  allotment 

letter  was  given  to  McBenry,  and  he  paid  the  allotment  money  of 

£5  per  share.    LevUa's  name  was  placed  on  the  register  in  respect 

of  the  shares.     Previously  to  the  allotment  no  application  for 

shares  had  been  made  by  Leviia,  but  on  the  4th  of  June  he  fiUed 

up  and  sent  in  a  letter  of  application  for  350  shares  in  the  usual 

form.    The  circumstances  under  wliich  this  was  done  were  stated 

in  his  affidavit  in  the  following  terms : — 

"In  the  month  of  June,  1864, 1  received  a  letter  from  Mr.  Janies 
McHenrt/,  inclosing  three  printed  forms  of  letters  of  application  for 
shares  in  the  above  company,  and  requesting  that  I  would  sign  one 
of  them  for  350  shares,  and  get  my  friends  A.  Van  Bomherger  and 
C.  H.  SchepeleVy  both  of  Antwerp,  to  sign  the  two  others  for  250 
shares  each ;  and  I  was  informed  by  the  said  IVIr.  McEJenry  that  it 
was  a  mere  matter  of  form,  and  that  neither  I  nor  my  friends 
would  be  troubled  anv  more  in  the  said  matter.  I  had  known 
Mr.  McHenry  for  some  time  prior  thereto,  and  believed  him  to  be- 
a  person  of  great  respectability,  and  having  confidence  in  his- 
representations,  I  acceded  to  his  request  by  signing  the  first- 
mentioned  letter,  and  getting  my  said  friends  also  to  sign  the  other 
two  letters,  and  on  the  4th  of  June,  1864, 1  transmitted  them  ta 
the  said  Mr.  McHenryJ' 

He  proceeded  to  deny  that  he  had  ever  received  any  letter  of 
allotment,  or  paid  any  deposit,  or  received  any  dividend  on  any 
shares  in  the  company ;  or  that  he  had  authorized  any  person  to 
do  so  on  his  behalf.     McHenry  a  letter  requesting  Levita  to  sign 
the  letter  of  application  was  not  produced,  having  been  lost 

On  the  18th  of  August,  1864,  the  certificates  for  the  350  shares 
were  issued.  The  receipt  for  these  certificates  in  the  com- 
pany's book  was  signed  **  G,  C."  which  appeared  to  be  the  initials-* 
of  a  clerk  of  McHenry%  and  certificates  of  other  shares  of 
MeHenry  8  had  been  issued  to  the  same  person.     On  the  30th  of 
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April,  I8669  a  dividend  became  payable  on  LevUa^s  sliareSy  but  it     L.  J.  G. 
was  not  paid  to  him,  but  was  carried  to  the  credit  of  McHenry  in       1870 
4ihe  books  of  the  company.  G.  H.  Lb?ita'8 

In  June,  1866,  an  order  was  made  to  wind  up  the  company,  and       ^^' 
Levita's  name  was  placed  on  the  list  of  contributories  for  350  shares. 
LevHa  applied  to  the  yice-Chancellor  to  remove  his  name,  and  the 
yice-Chancellor  having  refused  the  application,  it  was  renewed  in 
the  Court  of  Appeal. 

Mr.  Chreeney  Q.C.,  and  Mr.  Bigby,  for  the  Appellant,  contended 
that  there  had  been  no  acceptance  of  the  shares  by  Levita.  He 
had  constituted  McHenry  his  agent  to  apply  for  the  shares,  but 
not  to  accept  them ;  and  the  letter  of  allotment  ought  to  have  been 
Ksommunicated  to  Levita,  He  had  no  notice  or  knowledge  that 
the  shares  had  ever  been  allotted  to  him.  The  facts  were  very 
BimUar  to  those  in  BMnsoW$  Case  (1).  In  Levita^s  Case  (2)  the 
shareholder  (who  was  a  brother  of  the  present  Appellant),  was  a 
director  of  the  company.  [They  also  referred  to  Ounn's  Case  (3), 
-and  Crawley's  Case  (4).] 

3Ir.  Hardy,  Q.C.,  and  Mr.  HigginSf  for  the  oflScial  liquidator, 
were  not  called  on. 

■Sib  G.  M.  Giffard,  L. J. : — 

The  facts  in  this  case  are  totally  different  from  those  in  Rob' 
insorCs  Case.  In  May,  1864,  an  allotment  was  made  to  Levita, 
on  the  application  of  McHenry ;  and  McHenry  paid  the  deposit, 
-and  then  McHenry  wrote  to  Levita  inclosing  him  a  letter  of  appli- 
cation, which  he  signed  and  returned.  He  could  only  have  signed 
this  for  the  purpose  of  its  being  acted  upon.  His  own  account  in 
his  affidavit  is  as  follows : — [His  Lordship  read  the  passage  set  out 
above,  and  continued :] — If  that  means  anything,  it  means  that  he 
left  McHenry  to  do  what  he  pleased,  trusting  to  McHenry  to  in- 
^demnify  him.  He  says,  "  Believing  him  to  be  a  person  of  great 
respectability,  and  having  confidence  in  his  representations,  I 
anceded  to  his  request."    It  is  as  clear  as  possible  that  he  intended 

(1)  Law  Itep.  4  Ch.  322.  (3)  Law  Kep.  3  Ch.  40. 

(2)  Ibid.  3  Ch.  36.  (,4)  Ibid.  4  Ch.  322. 
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L.  J.  G.     McHenry  to  be  his  agent  for  all  purposes.     He  must  therefor© 
1870       abide  the  consequences.    I  am  of  opinion  that  his  name  has  been 
G.H.;LEviTA'fl  properly  placed  on  the  list  of  contributories,  and  his  application 
^^*       must  therefore  be  dismissed  with  costs. 

Solicitors :  Messrs.  /.  dt  (7.  Cole ;  Messrs.  LewiSy  Mwms^  dt  Go. 


March  4. 


L.  J.  G.  In  re  UNIVEKSAL  BANKING  COEPOEATION. 

1870  Ex  parte  STEANG. 

Company — Wmding-up — Bankrupt  Contributory — Creditor^  Deed — Set-off — 
Assignee  of  Debt — Bankrupt  Law  Consolidation  Act,  1849,  s.  171 — Com- 
panies Act,  1862,  s.  lOl^Balanee  Order. 

AVhere  a  contributory,  who  is  also  a  creditor  of  a  company  which  is  being 
wound  up,  becomes  bankrupt  or  executes  a  creditors*  deed  under  the  Bank- 
ruptcy Act,  1861,  after  the  commencement  of  the  winding-up,  the  debt  must 
be  set  off  against  the  calls,  whether  the  claim  be  made  in  the  bankruptcy  or 
in  the  winding-up.  And  if  the  contributory  had  before  his  bankruptcy 
assigned  his  debt  to  a  third  party,  the  assignee  will  stand  in  the  same  positioa 
as  the  contributoiy  would  have  done  as  to  the  right  of  set-off. 

The  decision  of  Stuart,  V.C^  reversed. 

JL  HEEE  were  two  appeals  in  this  case  from  orders  of  Vice-Chan- 
cellor  Stuart  made  in  the  winding-up  of  the  Universal  Banhinff 
Oorporation,  Limited. 

Henry  Williams  Maehreth  held  340  shares  in  the  company  of 
£10  each,  on  which  £2  10s.  per  share  was  paid  previous  to  the 
commencement  of  the  winding-up,  leaving  £2550  due  upon  them 
for  uncalled  capital 

Maehreth  was  also  a  creditor  of  the  company  to  the  amount  of 

£8947  6s.  2d. 

On  the  22nd  of  June,  1866,  an  order  was  made  for  winding-up 
the  company. 

On  the  20th  of  December,  1866,  Maehreth  assigned  his  debt  due 
from  the  company  to  WiUiam  Strang. 

On  the  26th  of  October,  1867,  Maehreth  executed  a  deed  of 
composition  with  his  creditors,  under  which  he  agreed  to  pay  them 
Id.  in  the  poimd,  by  two  instalments,  on  the  1st  of  March  and  the 
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Ist  of  September,  1868.    The  deed  contained  a  clause  that  the     L.  j.  G« 
estate  should  be  wound  up  as  if  in  bankruptcy.    The  deed,  haying       1870 
been  duly  assented  to,  was  registered  under  the  Bankrupt(n/  Aety       j^ 

1861.  VmVKBSAL 

Banking 

The  liability  of  Maehreth  for  his  future  calls  was  included  in  Oobpobatiojt. 
the  schedule  annexed  to  the  deed.  Stwjto* 

On  the  16th  of  August,  1868,  Maehreth  tendered  to  the  official        — 
liquidator  £127  lOs.  as  the  fall  composition  for  the  calls  on  his 
shares,  but  the  official  liquidator  refused  to  accept  the  payment. 

On  the  16th  of  January,  1869,  the  official  liquidator  haying 
previously  declared  a  call  on  the  contributories  for  the  full  amount 
of  their  shares,  issued  a  balance  order  upon  Maehreth  for  the  entire 
nominal  amount  of  his  shares — namely,  £3400.  This  order  was 
varied  by  the  Vice-Chancellor  on  the  31st  of  January,  who  directed 
Maehreth  to  pay  £2550,  being  the  balance  after  allowing  for  the 
calls  which  had  already  been  paid  to  the  official  liquidator,  and 
from  this  order  Maehreth  appealed. 

On  the  same  day  the  Yice-Chancellor  made  an  order  directing 
that  William  Strang  should  be  at  liberty  to  go  in  and  proye  under 
the  winding-up  for  the  diflference  between  the  debt  of  £8947  6«.  2d, 
due  to  him  from  the  company  and  what  was  due  from  Maehreth 
in  respect  of  calls  on  his  shares.  And  it  was  further  ordered  that 
no  dividend  should  be  paid  to  Strang  in  respect  of  the  debt  of 
£8947  6d.  2d.  until  the  full  amount  of  such  calls  should  have  been 
paid.    From  the  latter  clause  of  this  order  Strang  appealed. 

Mr.  Diehin$on,  Q.C.,  and  Mr.  Bathursty  for  the  Appellant : — 

The  effect  of  the  creditors*  deed  being  the  same  as  a  bankruptcy, 
the  mutual  credit  clause  in  the  Bankruptcy  Act,  1849  (sect.  171), 
applies  to  the  case,  and  the  debt  due  to  the  contributory  must  be 
set-off  against  his  calls ;  and  it  makes  no  difference  whether  the 
proceedings  are  taken  in  bankruptcy  or  under  the  winding-up. 
This  has  been  expressly  decided  in  In  re  Duchworth  (1),  and  Car- 
raUi  and  Haggard's  Claim  (2). 

The  official  liquidator  took  a  wrong  step  in  issuing  a  balance 
order  against  Maehreth,  He  ought  to  haye  allowed  the  debts  to 
be  set  off  against  one  another  under  the  winding-up,  and  to  haye 

(1)  Law  Rep.  2  Ch.  578.  (2)  Law  Rep.  4  Ch.  174. 
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L.  J.  G.     allowed  Strang  dividends  on  the  balance.    There  can  be  no  balance 
1870       order  after  a  creditors'  deed,  future  calls  being  proveable  under  it : 
jrt  re       MUeheWs  Case  (1). 
^AKKwo*       Strang  stands  in  no  diflferent  position  to  Macireth.    He  took 
CoRTOBATioF.  thc  assigument  of  his  debt  subject  to  all  the  equities. 

Ex  parte 

^^^'         Mr.  OremBf  Q.C./and  Mr.  Brooksbank^  for  the  official  liqui- 
dator:— 

If  the  set-off  is  allowed  in  this  case  it  will  create  an  inequality 
among  the  creditors  of  the  company ;  for  we  shall  be  paying  Strang 
208.  in  the  pound,  and  the  other  creditors  may  only  get  a  small 
dividend.  The  uncalled  capital  of  the  company  is  the  principal 
part  of  the  assets  of  the  company,  and  we  shall  not  be  obeying  the 
directions  of  the  Act  in  collecting  the  assets  if  any  part  is  allowed 
to  be  set  off. 

Sir  G.  M.  Gifpard,  L.  J. : — 

I  think  the  Vice-Chancellor's  order  must  be  reversed  in  both 
cases.  In  In  re  Buckworth  (2)  the  application  was  in  bankruptcy, 
because  the  balance  was  the  other  way,  the  debt  due  from  the  con- 
tributory being  greater  than  that  due  from  the  company.  But  the 
principle  is  stated  broadly  by  Lord  Cairns  in  that  case  as  follows  (3)  : 
"  Whether  this  was  sufficiently  attended  to  in  the  preparation  of 
the  Act  of  1862  is  not  for  our  consideration,  and  we  must  hold 
that  there  is  nothing  in  the  Act  of  1862  to  interfere  with  the  pro- 
visions of  the  ITlst  section  of  the  Act  of  1849."  So  then  we  get 
rid  of  the  Act  of  1862,  and  the  result  is  that  the  171st  section  of 
the  Bankruptcy  Act,  1849,  applies  in  both  cases,  whichever  way 
the  balance  may  be,  and  whether  application  is  made  in  bank- 
ruptcy or  in  the  winding-up.  This  is  clearly  a  case  of  set-off. 
Both  orders  must  be  discharged,  and  a  dividend  must  be  paid  to 
Strang  on  the  balance. 

Solicitors :  Mr.  J.  Bae  ;  Mr,  J,  PvXbrooJc. 

(1)  Law  Rep.  5  Ch.  400.  (2)  Law  Rep.  2  Ch.  578. 

(3)  Law  Rep.  2  Ch.  581. 
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BOVILL  V.  COWAN.  l.  j.  g. 

Fradiee — Affidavit  aa  to  Documents — Sufficiency — Joint  OwnerMp,  1870 

^^^^^ 

Where  a  party  to  a  suit  is  required  to  make  an  aflSdavit  as  to  documents  in     ■m«J^21. 
his  possession,  and  alleges  in  his  affidavit  as  a  reason  for  not  producing  them 
that  they  are  in  the  possession  of  himself  and  a  third  person  as  joint  owners, 
he  is  hound  to  state  the  nature  of  the  joint  ownership. 

Order  of  the  Master  of  the  RolU  affirmed. 

IHIS  was  an  appeal  from  an  order  of  the  Master  of  the  Eolls. 

The  Plaintiffs  in  the  suit^  which  was  instituted  to  restrain  the 
Defendants  from  violating  the  Plaintiffs'  patent,  were  ordered  **  to 
make  and  file  a  full  and  sufiBcient  affidavit,  stating  whether  they,  or 
either  of  them,  have  or  have  had,  or  has  or  has  had,  in  their  or  either 
of  their  possession  or  power,  any  and  what  licenses  or  agreements, 
or  duplicates  or  drafts  or  copies  of  licenses  or  agreements,  granted 
or  entered  into  by  the  late  Plaintiff,  George  H.  BovtHy  deceased, 
to  and  with  any  person  or  persons  for  or  relating  to  the  use  by  any 
person  or  persons  of  the  improvements  patented  by  the  late  Plain- 
tiff in  June,  1849,  and  accounting  for  the  same,"  for  the  purpose 
of  production  to  the  Defendants. 

The  Plaintiffs  accordingly  filed  an  affidavit  in  the  following 
terms : — 

"According  to  the  best  of  our  knowledge,  information,  and 
belief,  we  have  not  now,  and  never  have  had,  in  our  exclusive 
possession,  custody,  or  power,  or  in  the  possession,  custody,  or  power 
of  our  solicitors  or  agents,  or  solicitor  or  agent,  or  in  the  posses- 
sion, custody,  or  power  of  any  other  persons  on  our  behalf,  any 
license,  duplicate  license,  or  agreement  for  the  use  of  the  patent  of 
June,  1849,  or  any  copies  of  such  documents ;  but  we  have  in  our 
possession,  jointly  with  a  third  person,  who  is  not  a  party  to  this 
suit,  a  bundle  of  such  documents,  numbered  in  red  ink  from  1  to 
240,  both  inclusive ;  and  we  can  only  produce  the  said  documents 
with  the  consent  of  such  third  person,  in  whose  possession  jointly 
with  us  the  said  documents  now  are ;  and  we  have  applied  for  such 
consent  accordingly,  and  if  accorded  we  have  no  objection  to 
produce  the  said  documents." 

This  affidavit  was  objected  to  by  the  Defendants  as  insufficient^ 


V. 

Cowan. 
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L.  J.  G.  and  the  Plainti£b  were  ordered  by  the  Court  to  file  a  fresh  affidavit. 
1870        They  accordingly  filed  one  to  the  following  efiect : — 

j^^^^  «« We  say  that  we  have  set  forth  in  the  schedule  hereto  the 

particulars  of  the  bundle  of  documents,  numbered  1  to  240  incln- 
sive,  referred  to  in  our  affidavit  filed  in  this  cause  on  the,  &c. ;  and 
we  further  say  that  Mr.  John  Loekett  of,  &c,  is  the  person  referred 
to  in  the  said  affidavit  in  whose  joint  ownership  the  said  documents 
are."  Then  followed  a  schedule  of  the  240  documents  referred  to. 
The  Defendants  objected  to  the  sufficiency  of  this  further  afii- 
davit,  on  the  ground  that  it  did  not  state  in  what  manner  and  when 
Mr.  Locketty  who  was  no  party  to  the  suit,  acquired  an  interest  in  the 
licenses,  nor  the  nature  of  his  interest,  so  as  to  enable  the  Court  to 
determine  whether,  notwithstanding  his  interest  in  them,  the  Court 
would  order  the  Plaintiffs  to  produce  them.*  The  Master  of  the  Bolls 
considered  the  affidavit  insufficient,  and  ordered  the  Plainti£&  to 
file  a  fresh  one,  and  the  Plaintiffs  appealed  from  his  decision. 

Sir  B.  BaggdUayy  Q.C.,  and  Mr.  Everitt,  for  the  Appellants,  con- 
tended that  the  affidavits  taken  together  were  sufficient.  The  first 
affidavit  distinctly  asserted  joint  ownership  in  Mr.  Loekett,  which 
implied  an  interest  in  the  documents,  and  negatived  the  notion  of 
his  being  a  mere  depositee.  In  the  earlier  part  of  the  affidavit  it 
was  distinctly  denied  that  any  documents  were  in  the  possession  of 
any  person  as  the  Plaintiffs'  agent.  [They  referred  to  Burhidge  v. 
Bobinson  (1) ;  Nicholl  v.  Jones  (2).] 

Mr.  Jeasd,  Q.C.,  and  Mr.  North,  for  the  Defendants,  were  not 
called  on. 

Sill  G.  M.  GiFFABD,  L.  J. : — 

I  think  the  Plaintiffs  must  file  a  fresh  affidavit.  It  is  sufficient 
to  say  that  when  parties  make  an  affidavit  they  are  bound  to  make 
it  distinct  in  its  terms.  If  they  allege  joint  ownership,  they  ought  to 
shew,  in  such  a  manner  as  to  satisfy  the  Court,  what  is  the  nature  of 
such  joint  ownership.     The  appeal  must  be  dismissed  with  costs. 

Solicitors:  Messrs.  Harrison,  Beaiy  &  Harrison;  Mr.  W.  W. 
Wynne. 

(1)  2  Mac.  &  G.  244. .  (2)  2  H.  &  M.  588. 
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CHICHESTER  v.  MARQUIS  OF  DONEGALL.  L.  j.  g. 

1870 
Production  of  Deed  by  Mortgagee — Inspection  of  Part  of  a  Deed — Exceptions. 

By  a  deed  of  settlement  a  general  power  of  appointment  over  certain  estates 
was  reserved  to  the  settlors,  subject  to  which,  the  estates  were  limited  to  the 
settlors  for  their  lives,  with  remainders  to  other  persons  in  strict  settlement. 
The  settlors  executed  their  power  of  appointment  by  mortgaging  the  estates : — 

Eeldf  that  the  mortgagees  could  not,  in  a  suit  for  redemption  brought 
by  one  of  the  remaindermen,  be  ordered  to  produce  the  deed  of  settlement 
or  to  give  any  discovery  as  to  it. 

Orders  of  James,  V.C,  discharged. 

J5Y  an  indenture  of  settlement,  dated  the  23rd  of  July,  1851,  the 
Marquis  of  DonegaU  and  his  son  the  Earl  of  Belfast  appointed  and 
conveyed  certain  manors,  lands,  and  hereditaments,  subject  to  cer- 
tain mortgage  charges,  to  such  uses  as  the  Marquis  and  the  Earl 
should  jointly  appoint,  and  in  default  of  appointment  to  the  use  of 
the  Marquis  for  his  life,  in  confirmation  of  a  previous  life  estate ; 
with  remainder  to  the  use  of  the  Earl  for  his  life ;  with  remainder 
to  his  first  and  other  sons  successively  in  tail  male ;  with  remainder 
to  /.  H.  B.  Chichester,  for  a  term  of  years  upon  the  trusts  therein 
mentioned;  with  remainder 'to  Lord  Ed%vard  Chichester  for  his  life; 
with  remainder  to  George  JL  H,  Chichester  (the  Plaintiff  in  this 
suit),  for  his  life ;  with  remainder  to  his  first  and  other  sons  succes- 
sively in  tail  male,  with  divers  remainders  over. 

By  an  indenture  of  mortgage,  dated  the  5th  of  May,  1852,  the 
manors,  lands,  and  hereditaments  comprised  in  the  above-mentioned 
indenture  of  settlement  were,  by  virtue  of  the  power  of  appoint- 
ment therein  contained,  appointed  and  assured  by  the  Marquis  and 
the  Earl  to  Bdbert  HUdyard,  his  heirs  and  assigns,  by  way  of 
mortgage  to  secure  the  sum  of  £5000  and  interest. 

The  Earl  of  Bdfast  died  in  1855,  without  having  been  married. 

In  1868  the  Plaintiff,  O.  A.  R  Chichester,  filed  the  bill  in  this 
suit  originally  against  the  Marquis  of  DonegaiU,  Lord  E.  Chichester, 
and  /.  J5r.  B.  Chichester  ;  and  after  certain  proceedings,  which  failed 
to  produce  discovery  of  the  settlement  of  1851  (in  the  course  of 
which  exceptions  to  the  answer  of  the  Marquis  were  allowed  (1)) 

(1)  Law  Rep.  4  Ch.  41G. 
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L.  J.  G.     the  bill  was  amended  by  adding  as  Defendants  /.  R.  TT.  HiUyard 

1870       and  jR.  Ingharthy  the  executors  and  devisees  of  JS.  Hildyard,  then 

Chichktkb  deceased ;  and  after  stating  as  above  stated^  and  that  /.  JS.  W.  Hild- 

„    *'  yard  and  JS.  Ingham,  actin^r  in  collusion  with  the  Marquis  of  Done- 

,  DoNEOALL.    gaU^  refused  to  produce  \hQ  indenture  of  settlement  of  1851^  prayed 

""""       an  account  of  what  was  due  to  /.  R.  W.  Hildyard  and  R.  Ingham, 

and  that  on  payment  they  should  be  ordered  to   transfer   the 

mortgaged  premises  and  to  deliver  up  the  deeds ;  and  that  they 

might  be  ordered  to  produce  the  settlement  and  other  documents 

in  their  possession. 

Two  of  the  interrogatories  to  the  amended  bill  were  as  follows : 

7.  "  Was  not  some  and  what  indenture  of  re-settlement  . . .  and 
whether  or  not  bearing  date  the  23rd  of  July,  1851,  or  of  what 
date  .  .  .  duly  made  .  .  .  ?" 

8.  **  Set  forth  the  date,  particulars,  names,  and  material  contents 
of  the  said  indenture  of  the  23rd  of  July,  1851  .  .  ." 

The  Defendants  Hildyard  and  Ingham,  by  their  answer,  admitted 
that  some  such  deeds  as  those  mentioned  in  the  bill  had  been 
made,  but  said  that  the  deeds  were  muniments  of  title,  and  were  in 
their  possession  as  mortgagees,  and  declined  to  produce  them  or  to 
state  the  purport  and  effect  thereof,  further  than  by  giving  the  date 
of  the  mortgage  deed  above  mentioned,  and  the  dates  of  two  subse- 
quent mortgage  deeds,  and  the  sums  due  thereon,  amounting 
together  to  £120,000.  This  answer  did  not  admit  the  Plaintiff's 
right  to  redeem. 

To  this  answer  the  Plaintiff  excepted  for  insufficiency,  and  the 
yice-Chancellor  James,  on  the  8th  of  December,  1869,  overruled 
some  exceptions,  but  allowed  the  exceptions  to  the  7th  and  8th 
interrogatories  (1). 


(1)  1869.  Dec.  8. 
Sib  W.  M.  James,  V.C.  : — 

This  is,  according  to  my  notion  of  the 
law,  a  very  plain  case  indeed. 

I  cannot  understand  that  there  is  any 
magic  in  the  terms  of  a  mortgage  which 
gives  to  the  mortgagee  any  better  right 
than  that  of  any  other  purchaser  for 
valuable  consideration. 

Of  course,  under  his  contract  as  be- 
tween him  and  the  mortgagor,  he  has 


some  special  rights.  One  of  the  rights 
between  the  mortgagor  and  the  mort- 
gagee is,  that  the  mortgagor  cannot  ask 
the  mortgagee  to  produce  the  deeds  until 
he  pays  him  his  principal,  interest,  and 
costs. 

But  it  cannot  be  admitted  that  a  man 
by  creating  a  mortgage,  any  more  than 
by  creating  a  lease,  can  interfere  with  the 
right  of  another  person  who  has  a  right 
against  him  for  production  of  his  deeds. 
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The  Defendants  then  put  in  a  further  answer,  saying  that  they     L  J.  O. 
claimed  as  niortgap;ee8  under  the  deeds  above  mentioned,  and  that        1870 
the  deeds  were  made  in  exercise  of  powers  reserved  to  the  Marquis  cbichestkk 
and  Earl ;  and  the  Defendants  admitted  tliat  the  Plaintiff  was  j^^,J^j 
entitled  to  redeem,  and  they  submitted  to  be  redeemed. 

The  Plaintiff  set  down  the  old  exceptions  as  exceptions  to  this 
answer,  and  took  out  a  summons  for  production  of  the  deed  of 
settlement  of  1851 ;  and  the  Vice-chancellor  James  allowed  the 
exceptions,  and  made  an  order  for  production  of  the  deed ;  the 
Defendants  to  be  at  liberty  to  seal  up  the  deed,  except  such 
parts  thereof  as,  according  to  an  affidavit  to  be  made  by  them, 
related  to  the  parcels  and  to  the  limitations  in  favour  of  the 
Plaintiff  (1). 

The  mortgagees  moved,  by  way  of  appeal,  to  discharge  the  order 
for  production,  and  presented  a  Petition  of  appeal  against  the 
order  allowing  the  exceptions.  The  Plaintiff  had  become  bank- 
rupt since  the  first  exceptions  were  allowed,  and  his  assignee  had 
been  by  a  supplemental  order  joined  as  Plaintiff. 

The  motion  upon  appeal  came  on  for  hearing,  and,  by  consent, 


In  this  particular  case  what  the 
PlaintifiF  says  is :  "  There  is  a  deed  in 
existence  by  which  an  estate  was  limited 
to  me.  I  do  not  now  ask  to  see  the 
deed,  but**  (it  comes  to  exactly  the 
same  thing  in  principle)  "  I  ask  you 
whether  there  is  not  a  deed  in  your 
IXMsession  by  which  that  estAte  is 
]  imi ted  to  me."  It  appears  to  me  that 
a  man  is  bound  to  answer  that;  that  is 
to  say,  he  is  bound  to  answer  as  to  the 
existence  of  the  deed  which  created  an 
interest  in  the  Plaintiff.  He  is  not 
bound  to  answer  any  question  as  to  any 
other  deed.  The  Plaintiff  has  no  right 
at  all  to  interfere  with  the  mortgagee's 
title-deeds — that  is  to  say,  the  title  to 
the  estate,  or  any  of  the  deeds  creating 
an  estate  in  the  mortgagee  afterwards, 
which  the  mortgagee  will  prove  if  it 
be  necessary  for  him  to  do  so.  But  the 
Plaintiff  has  an  interest  in  this  parti- 
cular deed  which,  to  the  extent   to 


which  it  conveys  an  interest  to  him,  is 
part  of  his  property.  The  mortga<!ee 
took  with  the  knowledge  that  the  Plain- 
tiff had  an  interest  in  it;  and  the 
Plaintiff  has  a  right  to  the  production 
of  that  deed  to  the  extent  of  that  in- 
terest. 

(1)  1870.  Feb.  21. 
SiB  W.  M.  Jambs,  V.C.  :— 

As  a  matter  or  course  this  deed  must 
be  produced — subject  to  this,  that  any 
portion  of  it  which  does  not  relate  to 
the  Plaintiffs  interest  and  to  the  parcels 
may  be  sealed  up. 

I  do  not  understand  the  reason  for  all 
this  fighting  against  the  rules  of  the 
Court. 

There  must  be  the  ordinary  order  for 
production  and  inspection  at  the  office 
of  the  Defendants'  solicitors,  with 
liberty  to  seal  up  the  deed,  except  so 
far  as  it  relates  to  the  interest  of  the 
Plaintiff,  and  to  the  parcels. 
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the  appeal  against  the  order  allowing  the  exceptions  was  heard  at 
thp  same  time. 

Mr.  Amphletty  Q-C,  and  Mr.  Cookson,  for  the  Appellants : — 

These  Defendants  are  mortgagees  claiming  under  this  deed,  and 
do  not  want  to  shew  it  in  order  to  enable  the  Plaintiff  to  find  flaws 
in  it.  They  are  trustees,  and  are  bound  not  to  expose  their  estate  to 
risk.  The  deed  is  not  impeached  in  this  suit,  and  these  Defendants 
have  a  right  to  refuse  to  shew  it.  Neither  the  Marquis  nor  the 
Earl  could  call  for  inspection  of  this  deed,  and  the  Plaintiff  who 
claims  under  them  can  be  in  no  better  position.  A  mortgagee 
cannot  claim  to  see  the  mortgage  deed,  and  the  Plaintiff  is  in  the 
same  position  as  if  the  mortgage  deed  had  been  included  in  this 
deed.  If  the  Plaintiff  claimed  before  the  mortgagees,  it  would  be 
different,  but  his  claim  is  subsequent  to  the  mortgage.  If  a  mort- 
gagor sells  or  settles  the  equity  of  redemption,  those  who  claim 
under  him  have  no  right  to  see  the  deeds  in  the  possession  of  the 
mortgagee  If  these  estates  had  been  sold  to  a  stranger  under 
this  power,  it  could  not  be  contended  that  the  Plaintiff  would  haye 
a  right  to  see  the  deeds ;  and  a  mortgagee  is  a  purchaser  pro  tanto, 
and  has,  as  mortgagee,  eyen  higher  rights  as  regards  the  produc- 
tion of  deeds  than  an  ordinary  purchaser.  A  mortgagee  can  only 
be  compelled  to  produce  deeds,  first,  where  fraud  is  charged,  as  ia 
Kennedy  v.  Oreen  (1) ;  secondly,  when  the  deed  is  referred  to  in 
the  answer,  so  as  to  make  it  part  of  the  answer,  as  in  Latimer  r. 
Neate  (2);  thirdly,  where  the  mortgagor  has  been  bankrupt,  and 
his  creditors  are  availing  themselves  of/the  extraordinary  powers 
given  by  the  bankruptcy  statutes.  It  may  seem  hard  that  a  mort- 
gagor may  not  see  the  parcels,  and  know  what  is  included,  but  that 
is  certainly  the  rule :  Cri$p  v.  PlcUei  (3) ;  Jones  v.  Jones  (4)  ; 
and  Browne  v.  Lockhart  (5).  The  only  case  to  the  contrary  is 
Patch  V.  Ward  (6),  but  that  was  a  very  peculiar  case.  Addison  y. 
Walker  (7)  is  to  the  same  effect.  It  is  true  that  the  mortgagee  of 
a  lessee  has  been  obliged  to  produce  the  lease :  BaJb  v.  Margrave  (8) ; 


(1)  6  Sim.  6. 

(2)  4  CI.  &  F.  570. 

(3)  8  Beav.  62. 

(4)  Kay,  App.  vi. 


(5)  10  Sim.  420. 

(6)  Law  Rep.  1  Eq.  436. 

(7)  4  Y.  &  C.  Ex.  442. 

(8)  3  Beav.  448. 
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buty  of  course,  the  mortgagee  can  be  in  no  better  position  than  his      L.  j.  G. 
mortgagor ;  and,  moreover,  that  was  a  peculiar  case,  as  there  was        1870 
no  counterpart  of  the  lease.    The  sole  object  of  reserving  these   chichesteb 
powers  in  a  settlement  is  to  enable  the  settlors  to  create  a  mortgage  ^^^  ^' 
without  troubling  the  mortgagee  with  the  subsequent  devolution    Domeoall. 
of  the  estate ;  and  if  such  a  deed  must  be  produced,  the  practice  of 
conveyancers  must  be  changed,  and  in  every  such  case  two  deeds, 
instead  of  one,  must  be  used,  or  else  the  mortgagee  will  be  obliged 
to  examine  the  subsequent  title. 

Mr.  Freelinffy  for  the  Plaintiff: — 

This  is  not  the  common  case  of  mortgagor  and  mortgagee.  Here 
the  Plaintiff  and  his  family  claim  the  estate  under  these  limitations, 
and  wish  to  know  what  they  are.  If  an  owner  in  fee  had  mort- 
gaged, and  then  made  a  settlement,  and  the  deed  of  settlement 
had  got  into  the  hands  of  the  mortgagee,  production  would  be  com- 
pelled. All  persons  claiming  under  a  deed  must  have  a  right  to 
see  that  deed,  and  it  can  make  no  difference  that  a  mortgage  deed 
happens  to  be  on  the  same  piece  of  parchment.  If  there  had  been 
a  sale  under  the  power,  of  course  the  Plaintiff  would  have  nothing 
more  to  do  with  the  property  or  the  deed ;  but  this  is  only  a  mort- 
gage, and  the  Plaintiff  has  still  his  estate  in  remainder.  We  do 
not  ask  to  see  anything  by  which  we  could  impeach  this  mortgage, 
and  the  Plaintiff,  as  well  as  the  mortgagees,  claim  under  this  deed. 
Before  the  mortgage  was  made,  the  Plaintiff  might  have  com- 
pelled the  Marquis  and  the  Earl  to  produce  the  deed,  and  their 
appointees  can  be  in  no  better  position  :  Qlover  v.  Ball  (1).  The 
deed,  so  far  as  the  production  is  ordered,  is  not  evidence  of  the 
title  of  the  mortgagee,  but  of  the  title  of  the  Plaintiff :  Addison  v. 
Walker  (2)  goes  too  far,  and  cannot  be  relied  upon.  Lady  Shafts^ 
hwry  V.  Arrowsmith  (3)  is  an  authority  for  the  production. 

Sib  G.  M.  Giffard,  L.J. : — 

The  rule  which  protects  a  mortgagee  from  producing  deeds 
is  of  considerable  importance,  and  the  question  in  this  case 
really  is  whether  the  circumstances  make  it  an  exception  to  the 

(1)  2  Ph.  484.  (2)  4  Y.  &  0.  Ex,  442. 

[(3)  4  Ves.  66. 
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L.  J.  G.      rule.     The  bill  is  an  ordinary  bill  for  the  purpose  of  redemp- 
1870       tiouy  and  the  mortgagee  admits,  by  his  answer,  that  the  Plaintiff  is 
CnicHiOTEs   entitled  to  redeem,  but  refuses  to  produce  certain  deeds.     The 
Marquis  op  ^^P^Y  ^^  ^^®  Plaintiff  is  that  there  was  a  settlement  under  which 
DoNEOALL.    he  is  entitled  to  an  interest  in  the  estate.     That  settlement  con- 
tained a  power  to  the  Marquis  of  Done ffcUl  and  his  son  to  mortgage, 
under  which  power  the  Defendants  claim ;  and  I  do  not  think  it 
possible  to  put  the  matter  higher  than  if  it  had  been  the  case  of  an 
original  mortgage,  by  which  an  equity  of  redemption  had  been 
reserved  to  several  persons,  all  claiming  through  the  mortgagor. 
Can  there  be  any  ground  on  which  the  production  of  such  a  deed 
would  be  held  to  form  an  exception  to  the  rule  ? 

I  take  the  rule  of  the  Court,  right  or  wrong,  to  be  that,  if  a 
mortgagor  executes  a  mortgage,  and  hands  over  the  title-deeds,  he 
cannot  see  those  title-deeds,  after  the  mortgage  has  become  abso- 
lute, without  paying  the  mortgagee  his  principal,  interest,  and 
costs. 

That  being  so,  I  can  see  no  reason  why  the  ordinary  rule  of  the 
Court  should  be  departed  from  in  this  case,  and  certainly,  if  there 
is  any  reason  for  shewing  anything,  I  cannot  see  why  the  whole 
deed  should  not  be  shewn.  I  take  the  rule  to  be  that,  as  between 
mortgagor  and  mortgagee,  the  right  time  for  redemption  being 
passed,  and  the  mortgage  not  being  impugned,  if  the  Plaintiff 
wants  to  see  the  mortgage  deed,  his  title  to  redeem  being  admitted, 
he  must  pay  the  principal,  interest,  and  costs,  or  go  on  to  get  his 
redemption  decree. 

The  result  is,  that  the  order  for  production  must  be  discharged, 
and  the  exceptions  ovemiled.  The  costs  in  the  Court  below  to  be 
paid  by  the  Plaintiff.    No  costs  of  the  appeal. 

Solicitor  for  the  Plaintiff:  Mr.  C.  Appleyard, 
Solicitors  for  the  Defendants:   Messrs.   Cookson,  Wainewrighty 
dCo. 
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ATTORNEY-GENEBAL  v.  WAX  CHANDLERS'  COMPANY.       i-  0- 

1869 
CharitdbU  Devise — O^t  for  PurpoK  not  exhatuiing  the  whole  Income —  n*^^o 

Surplus.  j^^ 


A  teBtator  devised  certain  houses  and  tenements  to  the  Master,  Wardens,    yan.  14, 21 ; 
and  Ck>mmonalty  of  the  Mystery  of  Wax  Chandlers  **  for  this  intent  and      Marek^9, 
purpose,  and  upon  this  condition,**  that  they  should  yearly  distribute  £8  ' 

after  the  manner  following :  that  is  to  say,  sums  amounting  to  £7  16s,  to 
charities ;  and  the  other  5s,  to  the  Master  and  Wardens  for  the  time  being 
equally ;  and  the  rest  of  the  profits  he  willed  should  be  bestowed  upon  the 
reparations  of  the  houses  and  tenements ;  and  if  the  Master,' Wardens,  and 
Commonalty  should  leave  any  of  these  things  undone,  then  he  willed  that 
his  next  of  kin  should  enter  into  the  tenements,  amd  hold  unto  him  and  his 
heirs  for  ever,  upon  condition  that  he  and  they  and  every  of  them  do  all  these 
things.  At  or  shortly  before  the  date  of  the  devise  the  annual  income  of  the 
property  was  £9  is, ;  but  it  subsequently  became  much  greater : — 

Held  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  Master, 
Wardens,  and  Commonalty  were  entitled  to  the  whole  surplus,  after  payment 
of  £7  lbs,  yearly,  for  their  own  benefit. 

xHIS  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls  (1). 
William  Kendall,  by  his  will,  dated  the  Slst  of  January,  1558, 
disposed  in  the  first  place  of  his  personal  estate  by  making  specific 
beqaests  of  certain  leaseholds,  and  bequeathing  certain  legacies, 
including,  among  others,  one  in  the  terms  following : — ''  Item,  I 
will  there  shall  be  geven  at  the  daye  of  my  buriall  to  my  Company 
of  the  WaoBe  Channdlers  for  their  recreacon  twentie  shillings."  The 
will  then  proceeded  as  follows : — **  This  is  the  testament  and  last 
will  of  me,  William  Kendall,  o{  London,  dttizen  and  wax  channdeler, 
of  all  my  landes,  tents,  and  hereditamts  in  London,  Kent,  and 
elsewhere  in  England.  First,  I  will  and  give  unto  my  sonne 
William  all  my  landes  and  tenements  in  the  pishe  of  Beaiey,  in 
the  countie  of  Kent,  upon  condicon  that  he  paye  yerely  unto  John 
Kendall,  my  brother,  twentie  shillings  by  the  yere,  to  have  and  to 
holde  the  said  lands  and  tenements  unto  the  said  William  Kendall, 
and  to  the  heires  of  his  body  lawfully  begotten,  and  for  default 
of  such  heires,  I  will  that  my  sister  Julian  shall  have  the  said 
landes  and  tenements  to  her  and  to  t'heires  of  her  body  lawfully 

(1)  Law  Bep.  8  £q.  452. 
VOL.V.  2  Q  1 
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L.  0.  begotten  upon  oondicon  before  rehearsed.     Also,  I  give  unto 

1869-70  William  KenddUy  my  sonne,  all  my  houses  and  tents  in  the  Olde 

AmimisT-  CJho/f^^^9  ^^  the  pishe  of  Marie  Moffdalenes,  in  Londany  at  Old 

OsNERAL  jpfgj^  Strete  end,  to  have  and  to  hold  unto  the  said  William  and  to 

Vm 

f '  Wax  the  heires  of  his  body  lawfully  begotten,  and  for  default  of  such 
OoKPAirr.  issewe,  I  will  that  the  Master,  Wardens,  and  Comonaltie  of  the 
Misterie  of  the  Waxe  Channdlera  of  the  Citie  of  Londany  and  theire 
successors,  shall  have  the  said  howsinges  and  tenements  for  this 
entent  and  porpose,  and  upon  this  condicon,  that  they  shall  yerely 
distribute  eight  pounds  of  lawful  money  of  England  after  this 
manner,  that  is  to  say,  to  the  poore  inhabitants  of  the  parishe 
of  Mary  Magdalenes  aforesaid  at  Old  Fish  Strete  ende,  fewer  pounds 
lackying  twoo  shillings  in  gownes  for  men  and  women,  and  cooles,  at 
the  discrecon  of  the  churchewardens  of  the  said  parishe  to  be  given 
and  deliverid  unto  the  said  poore  inhabitants  in  the  moneth  of 
December  yerely,  and  the  said  twoo  shillings  to  the  churchewardens 
of  the  same  parishe  for  their  paynes  taking,  and  to  distribute 
yerely  to  the  poore  inhabitants  of  the  parishe  of  Bexlie,  in  the 
countie  of  Keni^  thirtie  and  eight  shillings  of  good  and  lawftdl 
money  of  England^  to  be  geven  and  deliverid  yerely  aboute  the 
third  and  fourth  dayes  of  November  yearely  by  the  discretion  of 
the  churchewardens  and  chiefe  inhabitants  of  the  said  parishe  of 
Bexlie  then  beying,  and  twoo  shillings  to  the  churchewardins  of 
the  said  parishe  of  Bexlie  for  their  great  paynes,  and  thirtie  and 
five  shillings  to  be  distributed  unto  the  poorest  men  and  women  of 
the  Companie  and  Misterie  of  Waxe  Channdders  of  London^  and 
the  other  5  shillings  to  be  distributed  to  the  Master  and  Wardens 
of  the  Waxe  Channdelers  for  the  time  being  equallie,  and  the  reste 
of  the  profits  of  the  said  houses  and  tenements  I  will  shall  be 
bestowed  upon  the  reparacons  of  the  said  houses  and  tenements. 
And  yf  the  Master,  Wardens,  and  Comonalltye  of  the  Misterie  of 
Wax  Channdlera  of  London^  and  their  successors,  shall  leave  any 
of  these  things  ondonne  above  rehersed,  then  I  will  that  the  next 
of  kynrid  unto  to  me  the  said  William  shall  enter  unto  the  said 
tenements,  and  them  have  and  holde  unto  him  and  unto  his  heires 
for  ever  upon  condicon  that  he  and  they  and  every  of  them  do  all 
these  things  above  rehersed  in  all  poynts  as  yt  is  above  rehersed  by 
me  William  Kendall" 
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The  testator  died  on  the  21st  of  Fehniary  following  the  date  of       L.  0. 
Iiis  will.    His  son  died  without  issue  in  Novembery  1563,  and  there-     1869-70 
upon  the  Wax  ChandlevB^  Company  took  possession  of  the  real   attohmtst^ 
estate  in  London  devised  by  the  will,  and  had  ever  since  continued     Gknbbaii 
in  possession  thereof.    At  or  shortly  before  the  testator  s  death  the       Wax 
annual  value  of  the  property  appeared  to  have  been  £9  4d. ;  at  the    Company. 
time  when  the  company  took  possession  the  clear  annual  value  was        ""^ 
£16,  and  the  present  annual  value  was  £380.     The  company  had 
out  of  the  income  regularly  paid  the  several  sums  mentioned  in  the 
testator's  will,  amounting  to  £7  15d.,  and  appropriated  the  whole 
of  the  remainder  to  their  own  benefit. 

In  1790  the  company  bought  for  £350  a  small  piece  of  land, 
which  was  surrounded  by  the  land  comprised  in  the  devise  to 
William  Kendall.  The  money  for  the  purchase  was  advanced  by 
one  of  the  members  of  the  company,  and  was  repaid  to  him  out  of 
the  general  income  and  assets  of  the  company.  The  site  of  the 
premises  so  purchased  had  since  been  thrown  into  and  united  with 
the  site  of  the  property  devised  by  the  vrill  of  William  Kendall^  and 
houses  had  been  built  on  the  two  sites  in  such  a  manner  as  to 
obliterate  the  boundaries  between  them,  and  render  it  impossible 
to  distinguish  one  property  from  the  other. 

In  1867  an  ex-officio  information  was  filed  by  the  Attomey- 

Oeneral  against  the  company,  praying  for  a  declaration  that  the 

Defendants  were  not  entitled,  for  their  own  benefit,  to  the  whole 

income  of  the  property  devised  by  the  will  of  William  KendaUy 

49ubject  to  an  annual  charge  of  £7  155.,  but  that  the  Defendants 

were  trustees  of  the  said  property  and  of  the  whole  income  thereof 

for  charitable  purposes,  subject   to  the  specific  payment  of  5^. 

annually  by  the  said  will  given  to  the  Master  and  Wardens,  and  to 

such  increased  allowance  (if  any)  as  might  be  proper  to  be  made 

in  respect  of  such  last-mentioned  specific  payment :  for  a  declaration 

that  the  small  piece  of  land  purchased  in  1790  was  subject  to  the 

trusts  of  the  will,  and  formed  part  of  the  property  of  the  charity, 

and  for  relief  on  the  footing  of  these  declarations.     The  Master 

of  the  Bolls  held  that  the  Master,  Wardens,  and  Commonalty  were 

entitled  to  the  whole  surplus  after  payment  of  £7  15«.  yearly, 

for  the  benefit  of  the  corporation,  and  accordingly  dismissed  the 

information. 

2  Q2  I 
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From  this  decree  the  Attomey-Greneral  appealed.  The  arga- 
meBts  were  sabstantially  the  same  as  those  used  in  the  Court  below,, 
and  which  are  stated  in  the  previous  report. 

Sir  BotmdeU  Palmer,  Q.C.,  Mr.  Jessel,  Q.C.,  and  Mr.  Vaughat^ 
Hawkins,  for  the  Attorney-General,  contended  that  as  to  the  pro- 
perty comprised  in  WiOtam  KendalTs  devise,  the  whole  surplus 
income  was  given  for  repairs,  which  at  the  time  of  the  testator'a 
death  would  not  be  more  than  was  required,  and,  consequently, 
there  was  no  presumption  of  any  intention  to  benefit  the  Defen- 
dants, but  the  whole  fund  was  dedicated  to  charity.  The  property 
was  given  upon  trust,  not  upon  condition,  and  the  gift  over  was 
merely  in  ierroremy  for  it  was  an  object  of  ambition  to  the  City 
companies  to  administer  charitable  funds. 

They  cited  the  following  cases :  Arnold  v.  Attomey-Oeneral  (1) ;. 
Atiomey-Oeneral  v.  Drapers'  Company  (2) ;  Attomey-Qeneral  v. 
Coopers  Company  (3)  ;  Attomey-Qeneral  v.  Mayor  of  Coventry  (4)  ; 
Attomey-Qeneral  v.  Earl  of  Winchelsea  (5) ;  Mercers'  Company  v^ 
Attomey-Qeneral  (6) ;  Attomey-Qeneral  v.  Drapers'  Company  (7) ; 
Wright  V.  Wilkin  (8) ;  Christ's  Hospital  v.  Grainger  (9). 

With  respect  to  the  land  purchased  in  1790,  they  contended  that 
by  the  act  of  the  Defendants  it  had  become  so  mingled  with  the 
trust  property  that  it  was  impossible  to  identify  it,  and  it  must  be 
considered  to  have  been  added  to  the  charity  property:  While 
V.  WaTdey  (10). 

Sir  iJ.  BaggaUay,  Q.C.,  and  Mr.  C  Browne,  for  the  Defendants,, 
argued  that  the  gift  did  not  exhaust  the  whole  income  at  the  date 
of  the  will,  and  that  there  was  no  intention  manifested  to  devote 
the  whole  income  to  charity ;  therefore  it  must  be  taken  that  the 
testator's  object  was  to  benefit  the  Defendants.  They  referred  to- 
Thetford  School  Case  (11) ;  Attomey-Qeneral  y.  Mayor  of  Bristol (12)  ; 
Attomey-Qeneral  v.  Skinners'  Company  (13) ;  Mayor  of  Beverley  v.. 

<1)  Show.  P.  C.  22 ;  Duke's  Cha-  (7)  4  Beav.  67. 

ritable  Uses,  591.  (8)  2  B.  &  S.  232. 

(2)  2  Beay.  508.  (9)  1  Mac.  &  G.  460. 

(3)  3  Beav.  29.  (10)  26  Beav.  17. 

(4)  2  Vern.  397.  (11)  8  Rep.  130  b. 

(5)  3  Bro.  C.  C.  373.  (12)  2  Jac.  &  VV.  294 ;  3  Madd.  319. 

(6)  2  Bli,  (N.S.),  165.  (13)  2  Buss.  407. 
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Attomey-Oenerai  (1 ) ;  Maycnr  of  SotdhmoUon  v.  Attorney-  Oeneral  (2) ;  l.  o. 

Attomey-Oenerdl  v.  Jesus  CoUege,  Oxford  (3) ;  Attomey-Oenerai  v.  1869-70 

Cordwainers*  Company  (4) ;    Attamey-Oeneral  v.   Chveers*  Com"  at^Ibt- 

pany  (5).  Genebal 

They  also  contendedi  that  if  the  Court  should  be  of  opinion  Wax 

that  the  corporation  was  not  entitled  to  the  surplus  income  of  the  Gokpant. 
devised  property,  the  rents  of  the  newly-acquired  property  might 
be  apportioned. 

Mr.  Jesself  in  reply,  referred  to  Aitomey-Oeneral  y.  Mayor  of 
IiBeter{6). 


March  9.    Lobd  Hatherley,  L.C. : —  1370 

This  case  was  ably  argued  by  counsel  on  both  sides.  There  are 
some  points  in  it  which  have  caused  me  to  distinguish  it  from  most 
of  the  cases,  numerous  as  they  are,  which  have  been  decided  with 
reference  to  the  rights  of  persons  in  a  corporate  character  similar  to 
that  of  the  Defendants  in  the  present  instance,  to  whom  property 
is  given  with  certain  special  directions  as  to  charity,  and  with 
s  silence  as  regards  what  is  to  be  done  with  any  surplus  that  may 
remain.  I  say  *'  a  silence "  as  to  what  should  be  done  with  any 
surplus,  not  forgetting,  of  course,  the  main  point  which  has  been 
raised  in  the  controversy  here,  namely,  whether  or  not  the  whole 
and  entire  surplus  has  been  devoted  to  charity  by  the  peculiar 
words  which  occur  in  the  will  with  reference  to  the  rents,  after 
certain  specific  charges  have  been  satisfied  which  have  been  created 
■on  the  property. 

Now  the  will,  the  subject  of  discussion  in  this  case,  is  in  these 
words :  [His  Lordship  read  the  will,  and  continued : — '\ 

The  first  controversy  that  has  been  raised  in  the  argument  has 
been  this,  whether  or  not  there  is  such  a  trust  created  as  neces- 
sarily to  oust,  even  independently  of  the  direction  with  reference 
to  the  residue  of  the  rents  and  profits,  the  whole  beneficial  interest 
of  the  persons  who  are  the  first  takers  under  those  words, ''  for  this 
intent  and  purpose,"  coupled  as  the  expression  is  with  the  word 

(1)  6  H.  L.  C.  310.  (4)  3  My.  &  K.  634. 

(2)  5  H.  L.  C.  1.  (5)  6  Beav.  526. 

(3)  29  Beav.  163.  ;  (6)  Jac.  443.  j 
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L.  c.  **  condition."  I  think  a  great  deal  of  learning  has  been  exhausted 
1870  upon  this  subject,  and  not,  I  am  afraid,  to  any  good  purpose  or 
AiTOBiriT-  6ff<^t,  if  one  regard  the  whole  scope  and  object  of  this  will.  It  has 
Genibal  certainly  not  been  the  habit  of  the  Courts,  including  the  highest 
Wax  ^  Court,  the  House  of  Lords,  to  dwell  very  strictly  upon  words  of  that 
CoMPAHT.  description,  as  indicating  in  themselves  a  disposition  on  the  part  of 
the  testator  that  the  property  should  be  held  so  absolutely  in  trust 
that  no  beneficial  interest  could  accrue  to  the  first  taker.  And  I 
might,  as  an  instance  of  that,  cite  a  case  (I  believe  one  of  the 
latest  cases  upon  the  subject)  of  Mayor  of  Beverley  v.  Attorney^ 
General  (1),  where  the  words  were  so  strong  that  probably,  had 
they  occurred  in  any  other  case  than  that  of  a  charitable  gift  to  a 
corporate  body,  it  might  have  been  held  that  no  beneficial  interest 
could  have  been  vested  in  the  first  taker  of  the  property.  The 
words  of  the  will  in  that  case  were  these :  ''  I  do  give  and  bequeath 
the  farm  called  SiUiards^  with  all  the  said  lands  and  appurtenances 
thereto  belonging,  to  the  mayor,  aldermen,  and  burgesses  of  the 
town  of  Beverley^  Yorkshire^  wherein  I  was  bom,  and  to  their 
successors  for  ever;  nevertheless,  in  and  with  this  trust  and  confi- 
dence in  them  reposed,  that  they,  their  successors  and  assigns, 
shall  employ  the  yearly  rent  of  the  said  farm,  with  the  lands 
and  appurtenances,  in  manner  and  form  following,  and  not  other- 
wise." Having  left  a  very  small  surplus,  something  like  £7,  out 
of  a  rental  of  £40,  to  a  particular  purpose,  he  proceeded  to  say 
that  when  certain  taxes,  which  were  at  that  time  imposed  by  the 
Commonwealth  with  reference  to  their  armies,  which  then  were 
being  maintained  in  the  field,  were  increased,  so  that  the  mayor 
and  corporation  should  be  unable  to  pay  them  out  of  this  sum  set 
apart  for  that  purpose,  then  certain  property  which  was  given  to 
some  other  persons  should  contribute ;  in  other  words,  that  the  gifts, 
some  of  them  being  to  charities,  and  some  to  individuals,  should  be 
diminished.  Under  all  the  circumstances  of  that  case,  the  Court 
held  that  the  surplus  funds,  which  were  very  considerable,  went  to 
the  corporation,  as  the  first  takers. 

The  rules,  however,  applicable  to  cases  of  this  sort  are  clearly 
qxhSl  precisely  laid  down,  with  his  usual  accuracy,  by  Lord  St. 
Leonards  in  Mayor  of  SouthmoUon  v.  Attorney-General  (2),  which 

(1)  6  H.  L.  C.  310.  (2)  5  H.  L.  C.  1. 
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was  decided  shortly  before  the  Beverley  Oase.    In  his  address  to       L.  0. 

the  House  (1),  he  says  this :  **  As  regards  the  law,  if  the  rents       1870 

of  the  estate  are  given,  they  represent  the  estate.    If  the  rents   atto^bt- 

are  given  in  certain  proportions,  so  as  to  exhaust  the  whole  of    Gekbbal 

the  present  rents,  and  if  no  one  is  entitled  to  be  benefited  more       Wax 

than  another  beyond  that  which  is  specifically  given,  that  is  a    CoHPAjrT. 

representation  of  the  estate  itself  in  those  proportions;   and  if 

the  rents  increase,  each  recipient  will  have  his  proportion  increased 

accordingly.    And,  on  the  other  hand,  as  a  consequence  of  that,  if 

the  rents  decrease,  every  man's  proportion  will  decrease  in  the 

same  ratio.    No  man  can  take  a  benefit  under  that  rule  who  will 

not  be  subject  to  a  burthen ;  and  if,  therefore,  the  estate  is  doled 

out  by  a  gift  of  portions  of  the  rents  which  represent  the  estate,  as 

the  increase  will  go  to  the  parti  es  in  the  same  proportion,  so  the 

decrease  must  be  borne  by  them  in  the  like  proportion."    That  is 

one  class  of  cases,  and  that  doctrine  does  not  apply  to  the  case  which 

is  before  me,  for  reasons  that  I  shall  presently  give.    Then  he  says : 

*'  If  there  is,  as  in  the  second  class  of  cases,  a  dedication  of  the  estate 

to  a  charity  by  a  clear  intention  expressed  or  implied  from  what  is 

stated  in  the  will,  then  the  whole  estate  must  go  to  the  charity, 

although  the  entire  rents  are  not  disposed  of  specifically."    That 

is  to  say,  if  a  testator  says,  as  was  said  in  Mereera*  Company  v. 

AUamey'General  (2),  ^'  I  give  all  these  rents,  and  all  my  accruing 

rents,  to  the  Mercers'  Company,  in  order  that  they  may  apply  aU 

those  rents  and  all  fiiture  rents  in  such  and  such  manner,"  and 

then  having  plainly  indicated  that  the  charity  should  take  at  all 

events,  that  rule  will  apply.    The  Mercers*  Company,  I  think,  had 

ds.  remaining  out  of  the  total  rents.    It  was  there  said  that  the 

charity  and  the  Mercers*  Company  should  take  the  whole  estate 

between  them.    That  was  a  case,  apparently,  partly  depending 

upon  the  first  rule  and  partly  upon  the  second.    There  the  House 

held  that  there  was  a  distinct  dedication  of  the  whole  amount  to 

the  charity  there  mentioned,  because  the  testator  had  expressly 

dedicated  it  to  the  purpose.    Then  there  comes  a  third  class  of 

cases.    Lord  St.  Leonards  goes  on  to  say:  ''The  cases  of  the  third 

class  are  a  little  di£Scult,  and  they  have  sprung  mostly,  no  doubt» 

out  of  the  obiter  dictum  in  the  Thetford  Schocl  Case  (3).    For 

(1)  5  H.  L.  C.  31,  32,  33.  (2)  2  Bl.  (N.  S.)  166.  (3)  8  Rep.  130  b. 
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L.  G.  instance^  take  any  of  those  modem  cases  which  have  been  referred 
1870  to,  in  which,  in  point  of  fact,  there  was  no  gift  of  the  residue,  bnt 
Attgbxmt-  a  gift  to  a  particular  body,  a  college  for  example,  for  the  benefit 
Gbnkral  q£  ^Ijj^^  college,  and  to  certain  persons  belonging  to  that  college,  or 
Wax  to  certain  poor  persons,  the  objects,  ultra  the  college,  being  confined 
OovpASY.  to  particular  sums  and  persons  named.  In  such  cases  the  question 
has  arisen,  What  is  the  meaning  of  that  ?  It  is  a  gift  to  the  col- 
lege and  to  the  particular  objects.  Suppose,  for  example,  the 
bursars  are  to  have  £10  a  year  given  to  them — the  rents  have 
increased  greatly — are  they  not  to  take  any  increase,  in  the  like 
proportion  with  reference  to  the  original  gift,  with  the  body  of  the 
college?"  Then  he  makes  this  important  observation,  which  is 
undoubtedly  borne  out  by  the  cases :  ''  After  a  considerable 
struggle  with  the  Court  below,  the  Court  of  Appeal  has,  in  every 
instance,  confined  the  particular  objects  to  the  sums  specifically 
given,  and  left  the  bulk  of  the  property  with  the  full  increase  to 
the  body  to  whom  no  particular  sum  was  given.  So  that  in  all 
these  cases,  there  being  no  gift  of  the  residue,  as  residue,  but  only 
a  gift  of  the  property  to  the  body,  the  whole  residue  has  been  held 
to  vest,  however  large  it  has  become,  in  the  coUege,  for  example, 
and  without  any  right  to  any  increase  on  the  part  of  the  particular 
objects  of  the  bounty  of  the  testator.  I  asked  the  learned  counsel, 
who  was  addressing  the  House  on  the  part  of  the  Bespondent,  what 
would  be  the  consequence  in  this  case  if  there  was  no  gift  of  the 
residue  ?  He  endeavoured  to  make  out  that,  in  that  case,  there 
would  be,  of  course,  the  same  consequence.  But  the  cases  clearly 
establish  " — he  is  referring  there  to  the  case  of  Atiomey-Chneral  v. 
Mayor  of  Bristol  (1) — ''  that  if,  in  this  case,  there  had  been  no  gift 
of  the  residue — if  there  had  been  perfect  silence  respecting  it — the 
corporation  would  have  taken  the  whole  of  the  property  subject  to 
the  .particular  appropriation.  That,  I  apprehend,  admits  of  no 
doubt." 

I  have  to  see  into  which  of  those  two  classes  of  cases  to  which  I 
have  referred  the  case  now  before  me  falls.  I  have  to  determine 
whether  or  not  I  have  specific  gifts,  given  to  specific  objects,  and  of 
specific  amounts,  and  the  rest  vested  in  the  corporation  upon  a 
condition  to  make  certain  payments,  and  on  the  condition,  as 

(1)  2  Jac  &  W.  294. 
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appears  from  the  last  passage  in  the  will,  of  keeping  the  premises       L.  o. 
in  repair,  and  subject  to  that  with  no  other  express  declaration        1870 


made,  or  whether  there  is  an  express  devotion  of  the  whole  to  attobrr- 
eharity.  ®"^ 

Now,  at  first  I  was,  I  confess,  a  good  deal  struck  with  the  argu-  ^^ig^ 
ment  which  was  very  ingeniously  and  ably  brought  forward  as  to  Gomfaht. 
the  residua  Setting  aside  for  the  moment  the  words  *^for  the 
intent  and  purpose/'  and  *'  upon  condition,"  upon  which  I  lay  no 
great  stress,  the  argument  as  to  the  residue  was  this :  It  was  said, 
^  The  testator  has  disposed  of  the  whole  residue,  for  he  has  given 
£8  to  these  poor  people,  and  the  residue  he  has  bestowed  on  the 
reparation  of  the  houses  and  tenements."  Now,  first  let  us  observe 
that  there  is  here  nothing  like  a  case  of  an  appropriation,  as  there 
was  in  Athmey-Oeneral  v.  Coopers*  Company  (1),  cited  in  argu- 
ment, of  the  whole  body  of  the  estate  in  the  shape  of  rental,  and 
where  the  testator  enumerated  the  gifts  by  means  of  which  that 
rental  was  to  be  exhausted.  There  is  here  no  case  of  that  kind, 
and  could  not  be  from  the  nature  of  things.  Here  the  testator 
did  not  know,  and  not  only  did  not  know,  but  could  not  by  any 
possibility  have  known,  what  was  the  amount  of  rent  which  would 
fall  to  the  donees  to  whom  he  gave  the  estate,  because  he  gives  it 
after  an  estate  tail  in  his  son  has  been  exhausted.  That  estate  tail 
might  have  lasted  for  a  century,  or  more  than  a  century.  There- 
fore it  would  be  impossible  for  him  to  know  what  the  rent  would 
be,  or  whether  it  would  be  more  or  less  at  the  time  this  gift  took 
efiect.  Although  we  are  told  that  the  rental,  at  the  time  of 
the  will  being  made,  was  £9  168.,  or  thereabouts,  yet  it  is  a  ques- 
tion in  dispute  whether  that  is  proved  to  be  the  case.  That  he 
must  be  taken  to  have  contemplated  the  £8  charged  on  the  estate, 
leaving  £1  168.  for  repairs,  as  the  total  amount  of  the  rental,  I 
think  is  a  contention  which  one  is  not  at  liberty  to  take  into  con- 
sideration. We  must  suppose  him  to  have  been  ignorant  of  what 
the  surplus  would  be,  or  even  as  to  whether  there  would  be  any 
surplus  at  all. 

Then,  in  that  point  of  view,  let  us  come  to  a  consideration  of  the 
case,  and  I  think  one  will  see  very  clearly  what  it  is  that  he 
wishes  in  effect  to  do,  and  what  the  duty  is  which  he  wishes  to 

(1)  3  Beav.  29. 
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fasten  on  the  donees  of  his  bounty.  I  will  state  what  I  tiiink  is 
the  proper  construction  of  the  will  taken  as  a  whole.  He  says : 
**  You  must  take  the  estate  upon  a  certain  condition ;  yon  must 
pay  £8  out  of  the  rents  of  my  property  to  certain  specified  objects, 
and  you  must  keep  the  estate  in  repair ;  and  if  you  do  not  choose 
to  do  those  things,  then  I  hand  the  property  over  to  some  oue  else 
who  will."  I  think  that  that  is  the  clear  and  true  explanation  of  this 
will.  One  argument  as  to  the  application  of  the  residue  of  the  rents 
has  been  this.  Those  rents  so  directed  t^  be  applied  to  the  repair 
of  charity  property  are  thus  devoted  to  charity  purposes.  The  repair 
of  the  charity  property  is  in  itself  a  charitable  use.  But,  observe,  in 
that  you  are  begging  the  whole  question.  The  question  is,  whether  it 
is  charitablcproperty.  It  is  quite  true  that  if  a  man  says, "  I  give  my 
estate  and  the  rents  of  it  to  be  applied  in  building  a  college,"  and 
then  he  parcels  it  out,  so  much  to  the  master  and  so  much  to  the 
scholars,  and  then  the  rest  to  be  applied  to  the  repair  of  the  build- 
ings, then  the  buildings  are  charity  property,  and  the  rest  being 
applied  to  the  buildings  the  whole  amount  is  clearly  devoted  to  the 
charity  which  has  been  so  created.  But  in  order  to  arrive  at  that 
conclusion,  namely,  that  this  devotion  of  the  rents  to  the  repair  of 
the  buildings  is  a  devotion  to  charity,  you  must  first  hold  that  the 
gift  is  made  to  a  distinct  charity,  and  that  the  charity  is  entitled  to 
the  houses.  Here  there  is  nothing  of  the  kind.  There  is  no  interest 
in  the  houses  whatever  given  to  any  of  the  various  persons  named, 
to  the  poor  persons  of  Bexley,  or  the  poor  people  of  London  ;  but 
they  have  a  distinct  right  to  demand  of  the  company  £8  per 
annum,  and  that  seems  to  me  to  be  the  true  theory  of  the  whole 
scheme.  They  have  a  charge,  fortified  in  this  manner,  that  if  the 
condition  be  not  fulfilled  the  property  is  subject  to  forfeiture,  and 
if  forfeited  would  pass  over  to  the  next  taker. 

Then  it  is  said — and  that  is  decidedly  the  stronger  way  of  putting 
it,  and  which  has  given  me,  I  frankly  confess,  some  difficulty,  and 
has  induced  me  to  pause  in  coming  to  a  conclusion  in  this  case — 
that  if  the  intention  was  that  the  surplus  should  be  spent  in  the 
reparation  of  the  premises  he  must  have  contemplated  the  com- 
pany having  nothing  for  their  own  purposes,  because  he  supposed 
that  the  repairs  would  exhaust  the  fund.  I  do  not  think  that  is  a 
sound  argument  to  be  applied  to  gifts  to  corporations,  considering 
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the  way  in  which  those  gifts  have  been  dealt  with  by  the  Courts.       L.  0. 

The  different  antliorities  have  pretty  well  settled  the  law  npon  the       1870 

subject,  especially  those  two  last  cases  to  which  I  haye  referred.   I  attobnet- 

apprehend  that  the  principle  is  now  settled  that,  in  gifts  of  this     ^"""^^ 

description,  if  you  find  a  gift  to  a  certain  body,  with  certain  pay-  p^^^^ 

ments  to  be  made  out  of  the  property  by  them,  which  payments  do    Com  pant. 

not  exhaust  the  subject-matter,  the  gift  remains  in  that  body,  and       — 

they  take  the  property  subject  only  to  their  making  the  payments 

which  are  imposed  upon  them.    Now  I  adopt  the  construction  of 

the  Master  of  the  BoUs,  which  I  think  is  a  reasonable  construction, 

that  the  rents  and  profits  are  to  be  applied  to  reparation,  so  far 

only  as  it  is  necessary  for  repairs  to  be  done.    It  is  against  common 

sense  to  suppose  that  the  testator  meant  that  the  whole  of  this 

property,  whateyer  might  be  its  value,  should  be  expended  in 

reparation,  whether  it  was  wanted  or  not  wanted.    That  would  be 

an  absurdity.    The  testator  means  nothing  more  than  this:  ^'I 

charge  you  with  this  duty  of  paying  £8  a  year.     I  leave  you  what 

may  remain  for  the  purpose  of  repair ;  you  must  judge  for  yourselves 

whether  you  will  accept  the  trust  under  those  circumstances.    Will 

you  take  a  property  subject  to  this  condition  ?    You  have  got  to 

pay  the  £8  a  year.     If  you  do  not  pay  the  £8  a  year,  and  if  you 

do  not  keep  the  premises  in  repair,  some  one  else  will ;  but  you 

must  take  it,  either  for  better  or  worse,  upon  those  conditions." 

There  is  a  broad  distinction  between  this  case  and  cases  where  there 

are  fixed  sums  stated  for  repairs.    You  could  not  by  any  application 

of  the  principles  applicable  to  those  cases,  extend  the  objects  of  the 

charity.or  exceed  the  amount  necessaiyto be  paidinrepairs.    The 

Court  would  not  say  that  something  highly  ornamental  was  to  be 

done,  nor  would  it  say,  there  being  no  college  or  the  like,  that 

additional  buildings  were  to  be  erected.    The  testator  only  cares 

to  have  the  £8  provided,  and  the  property  kept  in  repair,  in  order 

that  the  £8  may  not  fail ;  but  he  has  no  intention  whatever,  with 

reference  to  repairs,  of  saying  that  they  shall  be  extravagant,  or 

conducted  on  a  large  scale,  or  that  additional  buildings  shall  be 

erected. 

I  cannot  therefore  distinguish  this  case  from  that  class  of  cases 
where  specific  gifts  have  to  be  dealt  with,  and  nothing  is  said  about 
the  residue.    And,  in  truth,  the  case  of  Atiomey-Oeneral  v.  Coopers' 
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Jm  0.  Company  (1)  carries  still  farther  the  yiew  which  I  am  now  enim- 

1870  ciating,  whether  or  not,  regard  being  had  to  all  the  later  cases, 

Atiobhzt-  ^^3  result  of  that  case  was  satisfactory.    What  happened  in  that 

Gknbbal  ^^g^jg^  ^^  ^y^  ^Y^Q^  ^^Q  testator  did  dole  out  the  sums,  and  men- 

Wax  tioned  the  sum  which  he  had  left  for  repairs.  He  left  an  exact 
CoxpAHT.  sum  of  £3  to  be  put  into  the  box  of  the  company  towards  repairs. 
*"^  But  the  property  haying  augmented,  the  Court  did  not  say  the 
company  was  to  take  this  £3  on  the  one  hand,  and  to  spend  and 
use  it  for  repairs ;  nor  did  it  say,  on  the  other  hand,  when  it  had 
decided  that  the  property  was  to  be  divided,  and  an  aliquot  part  to 
go  to  the  company,  that  they  must  apply  the  whole  of  that  to 
improvements  or  the  whole  of  it  to  charity ;  but  it  said,  on  the 
contrary,  the  company  must  keep  the  property  in  repair,  because  it 
is  part  of  their  duty,  but  subject  to  that,  the  surplus,  including 
the  £3,  goes  to  them.  I  am,  therefore,  of  opinion  that  the  true 
interpretation  of  this  will  is,  that  there  is  a  charge  of  £8  and  a 
charge  for  repairs,  and  there  is  a  conditional  limitation  over  if  the 
corporation  fails  in  paying  the  £8  and  in  doing  the  repairs.  If  the 
income  from  the  property  is  not  expended  for  the  purposes  to 
which  the  testator  has  willed  it,  it  goes  over ;  as  to  what  is  to  be 
done  with  the  residue  he  has  said  nothing,  and  that  being  so,  the 
property  will  remain  in  the  condition  in  which  it  was  held  to  be 
in  in  the  case  of  Attometf-GeneraJ  v.  Mayor  of  Bristol  (2),  sanc- 
tioned as  that  has  been  since  by  the  authorities  which  I  have 
referred  to,  and  especially  by  the  case  of  Mayor  of  SouO^moUon 
V.  Attomey-Oeneral  (3). 

I  cannot  say  that  the  case  is  free  from  doubt  or  difficulty,  but  on 
the  whole  I  cannot  come  to  the  conclusion  that  the  Master  of  the 
Bolls'  decision  is  wrong,  and  therefore  I  dismiss  this  appeal  As 
the  case  is  not  within  the  recent  statute  with  respect  to  the  costs 
of  the  Attorney-General,  the  appeal  will  be  simply  dismissed. 

Solicitors :  Messrs.  Fearon  <t  Co. ;  Mr.  S  Gregory. 

(1)  3  Beav.  29.  (2)  2  Jac.  &  W.  294. 

(3)  5  H.  L.  C.  1. 
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KNOX  V.  TUENER.  L.o. 

Annuity — Eedemption — Bight  to  Policy.  J^ 

June  15. 
On  the  sale  of  an  annuity  for  the  life  of  the  grantor^  it  was  proyided        -^~ 

that  the  grantor  would  appear  at  an  insurance  office  for  the  purpose  of  having 
his  life  insured,  and  would,  if  he  went  beyond  the  seas,  pay  any  extra  pre- 
miums which  might  be  occasioned  thereby ;  and  it  was  further  provided  that 
the  grantor  might  at  any  time  repurchase  the  annuity  for  the  sum  which 
was  origiDally  paid  for  it. 

The  purchaser  of  the  annuity  insured  the  life  of  the  grantor,  and  paid  the 
premiums  on  the  policy  of  insurance. 

The  grantor  afterwards  repurchased  the  annuity : — 

Edd,  that  the  grantor  of  the  annuity  was  uot  entitled  to  have  the  policy 
of  insurance  assigned  to  him. 

Decree  of  Stuart,  Y.C.,  affirmed. 

JdY  an  indenture,  dated  the  26th  of  June,  1839,  Major  Knox  (who 
was  entitled  for  his  life  to  the  income  of  large  sums  of  stock),  in 
consideration  of  £3999  paid  to  him  by  W.  Turner,  covenanted  to 
pay  to  Turner  an  annuity  of  £318  during  the  life  of  Major  Knox, 
and  assigned  the  annual  proceeds  of  the  sums  of  stock  by  way  of 
securing  the  payment  of  the  annuity*  The  indenture  further  con- 
tained covenants  by  Major  Knox  to  attend  at  an  insurance  office  in 
order  to  have  his  life  insured  by  Turner,  and  to  pay  to  Turner  any 
sums  which  he  might  be  obliged  to  pay  as  additional  premiums  in 
the  event  of  Major  Knox  going  beyond  the  seas  or  beiug  employed 
in  military  service :  and  the  indenture  contained  a  provision 
enabling  Major  Knox  to  repurchase  the  annuity  at  any  time  for 
£3999. 

Negotiations  had  previously  been  going  on  for  insuring  the  life 
of  Major  Knox ;  and  his  life  was  insured  by  Turner  for  £4000,  on 
which  insurance  Turner  continued  to  pay  the  premiums. 

In  1868  Major  Knox  repurchased  the  annuity,  and  then  de- 
manded to  have  the  policy  of  insurance  assigned  to  him.  The 
executors  of  Turner  claimed  to  retain  the  policy  for  the  benefit 
of  his  estate,  and  Major  Knox  filed  the  bill  in  this  suit  to  compel 
the  assignment  of  the  policy. 

The  yice-Chancellor  Stucvri  considered  that  the  policy  was 
created  by  money  supplied  by  Major  Knox  as  a  debtor,  and  that 
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L.  C.  he  ought  to  haye  the  benefit  of  the  policy.    Bat  the  Yice-Chan- 

1870  cellor  held  himself  bound  by  the  decision  in  QctOiA  v.  Craneh  (1), 

^^  and  dismissed  the  bill,  as  reported  (2),  where  the  facts  aie  fnlly 

*1_  stated. 
—  The  Plaintiff  appealed. 

Mr.  Oreenej  Q-C,  and  Mr.  TawMend,  for  the  Appellant : — 

The  advance  of  this  money,  though  apparently  for  the  purchase 
of  an  annuity,  was  in  fiEtct  a  loan ;  and  such  transactions  were  very 
common  formerly  in  order  to  evade  the  usury  laws,  but  were  never 
anything  but  securities  for  the  money ;  when  the  annuity  was  repur- 
chased the  whole  thing  came  to  an  end,  and  the  debtor  had  a  right 
to  all  the  securities:  Mcrland  v.  Isaac  (3);  Lea  v.  ninion(4:); 
Drysdale  v.  Piggdt  (5) ;  Cowrtenay  v.  Wright  (6).  The  borrower 
in  all  these  cases  grants  an  annuity  which  is  just  sufficient  to  cover 
the  interest  and  premium,  the  intention  of  the  parties  being  that 
an  insurance  shall  be  effected.  The  deed  expressly  points  to  an 
insurance,  and  all  the  circumstances  shew  what  was  the  real  nature 
of  the  arrangement  ^ 

[The  Lord  CHiLNCELLOR : — If  Mr.  Turner  had  not  insured, 
would  Major  Knox  now  have  any  remedy  against  Mr.  Tumer^s 
executors  ?] 

Each  of  these  cases  rests  upon  its  own  circumstances.  If  Major 
Knox  had  gone  abroad,  and  had  been  compelled  to  pay  further 
premiums,  would  he  not  have  had  the  benefit  ?  Those  premiums 
would  certainly  have  been  paid  with  his  money,  and  we  contend  that 
the  other  premiums  were  also  paid  with  his  money.  If  it  had 
been  a  simple  sale  of  an  annuity  the  case  would  have  been  different, 
but  here  the  repurchase  and  the  insurance  were  all  contemplated, 
and  the  whole  transaction  was  only  a  loan  and  a  security  for  the 
repayment. 

Mr.  Dickinson^  Q>C.,  and  Mr.  BedweU,  for  the  Defendants,  were 
not  called  upon. 

(1)  4  D.  M.  &  G.  440.  (4)  5  D.  M.  &  G.  823. 

(2)  Law  Rep.  9  Eq.  156.  (5)  8  D.  M.  &  G.  646. 
<3)  20  Beav.  389.  (6)  2  Giff.  337. 
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LoBD  Hatheblet,  L.O.  : —  L.  o. 

The  Plaintiff  in  this  case  has  confused  the  purchase  of  a  re-        ^^^ 


deemable  annuity  with  an  advance  as  a  loan — ^two  things  quite       Knox 
different,  not  in  form  merely,  but  in  substance ;  for  in  the  latter     tubmub. 
case  the  person  who  receives  the  money  remains  a  debtor,  in  the 
former  case  he  does  not. 

Major  Knox  was  obviously  in  want  of  money,  and  might  have 
raised  it  either  by  borrowing  or  by  the  sale  of  a  life-annuity,  the 
latter  plan  being  probably  adopted  in  order  to  evade  the  usury 
laws ;  but,  whatever  was  the  motive,  he  knew  what  he  was  doing. 
At  present  he  would  probably  mortgage  his  life-interest  and  insure 
his  life,  covenanting  to  pay  the  interest  and  the  premiums ;  but 
then  he  would  be  a  debtor,  and  whenever  the  lender  wanted  to  be 
paid  he  might  proceed  to  sue  the  borrower,  or  might  sell  under  a 
power  of  sale,  and  the  relation  of  debtor  and  creditor  would  exist 
between  them.  If  the  other  plan  was  adopted,  the  person  in  want 
of  money  might  sell  a  life-annuity  for  a  given  sum,  and  might 
reserve  the  option  of  repurchasing  the  annuity  on  given  terms ;  but 
imtil  the  repurchase,  the  annuity  would  remain,  and  the  holder  of 
the  annuity  would  have  no  one  against  whom  to  proceed,  but  must 
depend  upon  his  annuity  for  repayment.  No  doubt  in  making  the 
bargain  he  takes  an  annuity  large  enough  to  cover  the  contingency 
of  the  death  of  the  grantor,  which  is,  in  fact,  an  annuity  large 
enough  to  pay  the  interest,  and  to  insure  the  life  of  the  grantor 
for  the  principal. 

It  was  argued  that  this  policy  of  insurance  was  in  fact  bought 
with  Major  Knox's  money,  but  that  was  not  so,  as  the  annuity  was 
Tumer^s  until  it  was  repurchased,  and  he  could  either  save  it,  or 
spend  it  in  premiums  or  in  any  other  way.  As  a  prudent  man  he 
laid  out  part  of  it  in  insuring  the  life  of  Major  Knox.  But  suppose 
that  he  had  not  done  so,  and  had  either  kept  the  money  in  a  box 
or  laid  it  out  at  interest,  could  it  then  be  pretended  that  Major 
Knox  would  have  any  claim  on  the  money  so  accumulated  ?  And 
does  it  make  any  difference  that  the  money  was  invested  in 
another  way  ? 

I  am  altogether  unable  to  understand  the  view  which  is  taken 
by  Major  Knox  in  making  this  claim.  Where  is  the  contract 
between  Major  Knox  and  Mr.  Turner  ?    The  only  thing  alleged  is 
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L.  0.       that  the  deed  contains  a  provision  that  if  Major  Knox  goes  abroad, 

1870       or  enters  the  military  service  again — in  either  of  which  cases  the 

Kirox       purchaser  of  the  annuity  would  find  a  difficulty  in  securing  hi& 

Tu^.     capital-then  Major  Knox  would  repay  the  additional  premiums 

required.    No  doubt  the  purchaser  of  the  annuity  intended  it  to 

be  large  enough  to  pay  him  5  per  cent,  interest  and  the  premiums- 
necessary  to  secure  the  capital,  and  he  would  be  put  out  of  his 
calculations  if  Major  Knox  went  abroad ;  he  therefore  stipulated 
for  a  further  payment  if  he  was  put  to  extra  expense. 

With  all  due  submission  to  the  learned  Yice-Chancellor,  I  think 
that  there  is  a  fundamental  error  in  treating  this  as  a  case  of 
debtor  and  creditor,  and  in  speaking  of  this  insurance  money  as 
property  created  by  Major  Knox*8  money.  I  am  unable  to  see  that 
there  was  any  relation  of  debtor  and  creditor  between  Major  Knox- 
and  Mr.  Turner,  and  it  appears  to  me  that  the  annuity  belonged 
not  to  Major  Knox,  but  t<)  the  purchaser,  until  Major  Knox  chose  to 
buy  it  back.    The  appeal  must  be  dismissed  with  costs. 

Solicitors :  Mr.  H.  Smith  ;  Mr.  M.  Turner. 


Junes* 


L.  C.  Ex  parte  MANCEAUX. 

Patent — Similar  Invention — Practice — Beferenee  to  Law  Officer — Costs, 

When  the  sealing  of  a  patent  is  opposed  on  the  ground  that  the  invention 
is  similar  to  one  which  is  the  subject  of  an  existing  patent,  a  reference  will 
be  made  to  the  Law  OfiBoer  whether,  having  regai'd  to  the  prior  patent,  the 
seal  ought  to  be  affixed  to  the  patent  as  applied  for ;  the  opponent  paying  the 
coets  of  the  hearing,  unless  there  has  been  fraud  on  the  part  of  the  applicant 

XhIS  was  a  Petition  praying  to  haye  the  Great  Seal  affixed  to 
letters  patent  which  had  been  applied  for  by  one  Manceaux,  on 
the  9th  of  July,  1869.  It  was  opposed  by  one  Le  Baron,  who,  on 
the  1st  of  March,  1869,  had  applied  for,  and  on  the  27th  of  August^ 
1869,  had  obtained,  letters  patent  for  what  he  alleged  to  be  a 
similar  invention. 

Mr.  Kay,  Q.C.,  Mr.  Haddan,  and  Mr.  T.  Aston,  in  support  of 
the  application,  contended  that  Maneeaux's  patent  was  for  an. 
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improyement  which  was  not  mdaded  in  Le  Ba/ron's  patent    If       L.  a 
there  was  anything  in  the  objection,  Le  Baron  ought  to  have       1870 
appeared  before  the  Law  Officer  to'oppose  the  issue  of  his  warrant,     Sxparu    ' 
and  was  now  too  late.    They  cited  In  re  BrennarcPs  PcUent  (1),   ^^^°*^^' 
Ex  parte  Bates  and  Bedffote  (2),  In  re  MUeheffs  Patent  (3),  and 
Ex  parte  Tates  (4),  as  i»  the  right  to  oppose  the  affixing  of  the 
seal. 

Mr.  Freding  and  Mr.  Macrory^  for  Le  Baron, 

LoBD  Hatherley,  L.C,  said  that  he  should  make  an  order  fol- 
lowing that  in  Ex  parte  Yates,  and  refer  the  matter  to  the  Law 
Officer.  On  similar  applications,  howeyer,  in  future,  the  opponent 
would  be  obliged  to  pay  the  costs  of  the  hearing,  unless  there  had 
been  fraud  on  the  part  of  the  Petitioner.  The  reference  at  this 
stage  of  the  proceedings  was  a  matter  of  indulgence  to  the 
opponent. 

Solicitors :  Messrs.  Johnson  dt  Weatheralls  ;  Mr.  Appleyard. 


DINHAM  V.  BKADFOKD.  i.a 

Arbitration — Enforcing  Agreement — Profits  of  Partnership*  ,^,^^ 

Where  two  partners  made  an  agreement  containing  a  provision  that  on  the       Juiy  2S. 

determination  of  the  partnership  one  partner  should  purchase  the  share  of  

the  other  at  a  valuation  to  he  made  hy  two  persons,  one  appointed  hy  each 
partner,  and  the  partnership  was  carried  on  for  some  time  under  that  agree- 
ment : — 

ffeld,  that  though  the  valuation  could  not  he  so  made,  hecause  no  umpire 
wiis  provided,  the  Court  would  carry  the  partnership  agreement  into  effect 
hy  ascertaining  the  value  of  the  share. 

Where  the  fixing  a  value  hy  arhitrators  is  not  of  the  essence  of  an  agree- 
ment, the  Court  will  carry  the  agreement  into  effect,  and  will  itself,  if 
necessary,  ascertain  the  value. 

Where  profits  are  left  hy  a  partner  in  a  husiness  he  will  not,  in  the  ahsence 
of  a  special  agreement,  be  allowed  interest  on  them. 

In  ascertaining  the  profits  of  a  business,  the  value  of  the  partnership 


(1)  3  D.  F.  &  J.  695.  (3)  Law  Rep.  2  Ch.  343. 

(2)  Law  Rep.  4  Cb.  577.  (4)  Ibid.  5  Ch.  L 
Vol,  V.                 '                          2  B  1 
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1860 


Bradfobd, 


L.  C.  property  is  to  be  fotindi  and  the  origmal  capital  with  interest  thereon  (if 

neoessary)  is  to  be  deducted ;  the  rendne  will  represent  the  profits. 
Decree  of  Stuart^  Y.C,  affirmed* 

DlKHAM 

nmiin  -ft  BRADFORD,  the  Defendant  in  tliis  case,  was  a  manufacturer 
of  washing-macliines  at  MancJiester,  and  was  owner  of  several 
patents  relating  to  such  machines.  In  December,  1865,  the 
Defendant  and  the  Plaintiff,  W.  H.  Dinham,  entered  into  partner- 
ship under  articles,  dated  the  30th  of  December,  1865,  by  which 
it  was  provided  that  they  would  be  partners  for  three  years ;  that 
the  capital  should  consist  of  £6000,  being  the  valuation  of  the 
patents,  stock-in-trade,  and  credits  of  Bradford,  and  £1000  to  be 
brought  in  by  Dinham,  on  which  amounts  they  should  respectively 
be  allowed  interest  at  £5  per  cent. ;  and  if  either  party  should,  with 
the  consent  of  the  other,  advance  money  for  the  use  of  the  partner- 
ship, interest  as  aforesaid  should  be  allowed  thereon ;  the  profits 
were  to  be  divided  in  thirds,  Bradford  taking  two  thirds  and 
Dinham  one  third;  either  partner  might  put  an  end  to  the 
partnership  by  six  months'  notice ;  and  by  the  16th  article  it  was 
provided  that  in  case  Dinham  should  die  before  the  expiration  of 
the  said  term,  or  during  the  continuance  of  the  partnership,  Brad- 
ford should,  within  six  months  after  the  decease  of  Dinham,  settle 
and  adjust  with  his  representatives  all  accounts,  matters,  and 
things  relating  to  the  partnership ;  and  the  value  of  the  share  of 
Dinham  of  and  in  the  property  and  effects  of  the  partnership 
should  be  ascertained  by  two  indifferent  persons,  one  to  be  chosen 
by  Bradford  and  the  other  by  the  representatives  of  Dinham  ;  and 
Bradford  should  thereupon  become  the  purchaser  of  the  share  at 
such  valuation,  and  should  enter  into  a  bond  in  a  sufficient  penalty, 
securing  to  the  representatives  of  Dinham  the  amount  of  such 
valuation  by  two  equal  instalments  at  the  respective  periods  of 
three  and  six  months  next  after  the  decease  of  Dinham,  with 
interest  at  the  rate  of  £5  per  cent,  per  annum  from  the  time  of  such 
decease^  and  also  a  bond  for  indemnifying  the  estate  and  effects  of 
Dinham  against  the  debts  and  demands  due  or  owing  by  or  from 
the  partnership ;  and  by  the  17th  article  it  was  provided  that>  ^In 
the  event  of  the  determination  of  the  said  partnership  by  effluxion 
of  time,  or  by  either  of  the  partners  by  notice  as  aforesaid,  the 
said  T.  Bradford,  or  his  representatives,  as  the  case  may  be,  shall 
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purchase  thd  slidte  of  the  said  Tf.  H,  Dinhain  upon  the  same  terms  l.  o. 
in  all  respects  as  is  hereby  provided  in  case  of  the  death  of  the  said  19B9 
W.  H,  Dinham  during  the  continnance  of  such  partnership.**  DtmtMM 

Business  was  carried  on  under  these  articles,  and  by  agreemefltfl  BtAWMt* 
for  its  continuance,  until  the  31st  of  March,  1889,  when  it  expired  ^^ 
by  effluxion  of  time.  The  solicitors  of  Dinham  proposed^  to  hare 
two  arbitrators  and  an  umpire  appointed  to  value  the  stock,  &c., 
but  disputes  arose  as  to  Bradford's  share  in  the  capital,  and  the 
proposal  was  abandoned.  Dinham,  on  the  5th  of  May,  1869, 
filed  the  bill  in  this  suit,  alleging  that  under  these  circumstances 
the  17th  article  ceased  to  have  any  effect,  and  it  became  his  right 
to  have  the  partnership  wound  up  in  the  ordinary  way,  and  pray- 
ing a  declaration  that  the  partnership  had  determined  by  effluxion 
of  time  on  the  31st  of  March,  1869,  but  that  the  Plaintiff  Was 
entitled  to  one^third  of  the  profits  since  that  time ;  and  praying, 
further,  that  the  accounts  might  be  taken,  and  that  what  was  due 
might  be  paid  to  the  Plaintiff;  that  a  receiver  might  be  appointed, 
and  the  assets  of  the  business  sold. 

The  suit  was  heard  upon  motion  for  decree  before  Yice-CbanceUor 
Stuart,  who,  on  the  22nd  of  May,  1869,  made  declarations  that 
the  partnership  determined  on  the  81st  of  March^  1869^  that  the 
Defendant  was  a  purchaser  of  the  share  of  the  Plaintiff  at  a  priee 
which  was  to  be  ascertained,  and  that  the  Plaintiff  was  entitled 
to  interest  at  £5  per  cent,  from  the  dissolution  c^  the  partnership 
on  the  amount  of  the  value  of  such  share ;  and  directed  accounts 
from  the  30th  of  December,  1865,  and  the  value  of  the  share  and 
interest  of  the  Plaintiff  in  the  capital  and  profits  on  the  31st  of 
March,  1869,  to  be  ascertained,  and  ordered  the  Defendant  to  pay 
what  should  be  found  due,  and  that  each  party  should  bear  his 
own  costs  to  the  hearing. 

The  Plaintiff  appealed. 

Mr.  Greene,  Q.C.,  and  Mr.  L.  Bird,  for  the  Appellant : — 

We  complain  of  several  tbirigs:  first,  there  should  have  been  an 
account  of  the  profits  left  in  the  concern,  and  interest  calculated 
thereon.  Then,  we  contend  that  Bradford  is  not  a  purchaser,  but 
a  partner,  and  that  the  accounts  must  be  taken  on  that  footing. 
No  doubt  the  17th  article  was  intended  to  provide  for  a  purchase, 

2R2  I 
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U  0.  but  there  is  no  proyision  for  the  appointment  of  an  umpire,  and  if 
1869        the  arbitrators  do  not  agree  the  arbitration  must  fail;  there  is, 

-OmjM  therefore,  an  agreement  for  arbitration  which  the  Court  cannot 
enforce :  Feaihersbmhaugh  v.  Fenwiek  (1),  Cook  v.  Cdlingridge  (2), 
Kershaw  v.  Matthews  (3) ;  and  the  partnership  property  must  be 
sold  as  if  there  had  been  no  agreement  as  to  the  dissolution, 

Mr.  Diekinsony  Q.C.y  and  Mr.  A.  Dixon^  for  the  Defeudant,  were 
not  called  upon. 


Bbadiobd. 


July  28.  Lord  Eatherley,  L.C,  after  stating  the  facts  of  the 
case,  continued : — 

There  was  one  clear  and  manifest  object  of  this  agreement.  If 
Dinham  died,  or  the  partnership  ceased  by  expiration  of  time  or 
by  notice,  then  Bradford,  or  his  executors  in  the  event  of  his 
dying  during  the  partnership,  should  always  have  the  option  of 
purchasing  the  share  of  Dinham,  and  the  property  was  not  to  be 
broken  up  or  sold,  but  the  value  of  the  share  of  Dinham  was  to  be 
ascertained.  The  mode  of  ascertaining  it  was  not  very  felicitous, 
because  an  arbitrator  was  to  be  appointed  on  each  side,  but  no 
provision  was  made  for  the  appointment  of  an  umpire,  and  the 
consequence  is  that  difSculties  have  arisen.  Bradford  denies  that 
the  difficulties  would  be  insuperable,  but  they  would  probably  be 
practically  insuperable  if  any  steps  were  taken  to  ascertain  the 
value  of  the  partnership  assets  in  the  manner  prescribed;  and 
Dinham  says  that  the  consequence  has  been  that  the  property 
cannot  be  valued  at  all,  relying,  as  he  does,  on  the  authorities, 
which  determine  that  an  agreement  for  sale  by  arbitration  sim- 
plioiter  by  arbitrators  to  be  named  by  the  parties  is  not  such  an 
agreement  as  can  be  carried  into  effect  by  this  Court,  because  the 
Court  cannot  substitute  itself  for  the  persons  to  be  chosen  so  as  to 
ascertain  the  amount  to  be  paid. 

It  appears  to  me,  I  confess,  that  this  case  is  entirely  out  of  that 
range  of  authorities.  The  whole  scope  and  purport  of  this  agree- 
ment was,  that  the  partnership  was  to  go  on  for  a  certain  definite 

(1)  17  Vea.  298,  809.  (2)  Jac.  607,  620, 

(3)  2  Buss.  62. 
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time.     The  whole  plant  and  property  of  the  partnership,  and       L.  0. 
everything  else,  was  to  be  brought  in  by  Bradford^  and  he  was       1869 
to  admit  Dinham  into  partnership  for  a  limited  period,  Dinham     dimhax 
contributing  £1000;   and  then,  at  the  end  of  the  partnership,    Bg^^i^g^ 

Bradford  was  to  pay  Dinham  his  share,  whether  Dinham  died       

or  Bradford  died,  or  the  partnership  was  terminated  in  any  other 
manner. 

This  ease  is  not  like  that  of  the  sale  of  an  estate  the  price  of 
which  is  to  be  settled  by  arbitration,  but  is  a  case  in  which  the 
whole  scope  and  object  of  the  deed  would  be  entirely  frustrated  if 
the  Court  were  to  apply  the  well-known  doctrine  to  the  present 
state  of  circumstances.   In  cases  of  specific  performance  the  matter 
is  very  plain  and  simple.    One  person  agrees  to  sell  his  estate  in  a 
given  way,  and  no  rights  are  changed  by  the  circumstance  of  that 
method  of  selling  the  estate  having  failed.    The  estate  remains 
where  it  was,  and  the  money  where  it  was.    But  here  is  a  man 
who  has  had  the  whole  benefit  of  the  partnership  in  respect  of 
which  this  agreement  was  made,  and  now  he  refuses  to  have  the 
rest  of  the  agreement  performed,  on  account  of  the  difficulty  which 
has  arisen.    It  is  much  more  like  the  case  of  an  estate  sold,  and 
the  timber,  on  a  part,  to  be  taken  at  a  valuation,  the  adjusting  of 
matters  of  that  sort  forming  part  of  the  arrangement,  but  being  by 
no  means  the  substance  of  the  agreement ;  and  in  such  cases  the 
Court  has  found  no  difficulty.    If  the  valuation  cannot  be  made 
modo  et  forma,  the  Court  will  substitute  itself  for  the  arbitrators. 
It  is  not  the  very  essence  and  substance  of  the  contract,  so  that 
no  contract  can  be  made  out  except  through  the  medium  of  the 
arbitrators.    Here  the  property  has  been  had  and  enjoyed,  and 
the  only  question  now  is,  what  is  right  and  proper  to  be  done  with 
regard  to  settling  the  price  ? 

So  far  as  that  part  of  the  case  is  concerned,  it  seems  to  me  that 
the  decree  is  perfectly  right 

[His  Lordship  then  expressed  his  opinion  that,  in  taking  the 
accounts,  Bradford  would  be  credited  with  his  original  £6000,  and 
Dinham  with  whatever  he  had  brought  in,  and  interest  on  these 
sums  would  be  calculated,  and  all  that  remained  would  be  profit, 
on  the  principles  laid  down  in  Walney  v.  Wells  (1).] 

(1)  Law  Rep.  2  Ch.  250. 
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L.  a  A  further  question  was  raised  by  Dinham,  whether  he  was  not 

1869       entitled  to  treat  as  capital  the  profits  left  in  the  concern.    Of 

PiNHAM     course  if  they  were  left  in  as  capital  by  agreement  that  would  be 

Bbadfobd    P^^  enough,  but  if  they  were  left  in  simply  because  they  were  not 

divided,  I  cannot  treat  them  as  capital  advanced.    Neither  party 

has  a  right  to  consider  them  as  advanced  for  capital.  Either  party 
could  have  drawn  out  his  share  at  any  time  he  pleased ;  but  the 
simple  fact  that  the  money  was  lying  there,  which  neither  party 
was  inclined  or  wanted  to  draw  out,  will  not  warrant  me  in  taking 
the  account  in  that  fashion. 

I  do  not^  in  fact,  vary  the  Vioe-Ghancellor's  decree  at  all,  but  I 
think  that  a  direction  should  be  added  that  the  account  ought  to 
be  taken  upon  the  footing  of  the  articles  of  agreement,  and  that» 
in  ascertaining  the  value  of  the  shares,  the  Defendant  is  to  be 
credited  with  the  sum  of  £6000  as  the  capital  brought  in  by  him, 
and  with  such  further  capital,  if  any,  as  he  may  have  subsequently 
brought  in  during  the  partnership,  and  the  Plaintiff  with  such  sums 
of  money,  if  any,  as  he  may  have  brought  into  the  partnership 
during  its  continuance ;  but  neither  party  is  to  be  credited  with  the 
amount  of  undivided  profits  as  additional  capital,  unless  it  shall 
have  been  so  treated  in  the  partnership  books.  The  costs  of  the 
appeal  must  be  paid  by  the  Appellant,  as  the  alterations  have  been 
made  merely  to  render  the  decree  rather  more  clear. 

Solicitors  for  the  Plaintiff:  Messrs.  Clarice,  Woodcach,  i&Rylaiid. 
Solicitor  for  the  Defendant :  Mr.  Dixon. 
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HOOD  V,  NOETH  EASTERN  RAILWAY  COMPANY.  L.  c. 

and  L.  J.  G. 

Specific  Performance — Bailway  Company — Jurisdiction — "  First-lass  Station.^^         jg^Q 


On  the  pnrohase  of  land  by  a  railway  company  in  1838,  the  company  ^^-  23 ; 
covenanted  with  the  landowners  that  a  piece  of  the  land  purchased  should  for  ^^^  ' 
ever  thereafter  be  used  as  a  first-class  station.  The  station  was  built,  and 
the  railway  was  completed  in  1842 ;  the  railway  company  was  afterwards 
made  part  of  a  company  with  a  much  greater  length  of  railway.  In  1869  the 
landowner  filed  a  bill  to  compel  the  company  to  build  a  larger  station,  and 
to  stop  all  the  trains  at  that  station : — 

Held,  that  as  the  existing  station  had  not  been  objected  to,  and  had  re- 
mained for  many  years,  and  as  it  did  not  appear  that  the  passengers  were 
numerous,  the  Court  would  not  compel  a  larger  station  to  be  built ;  but  that 
as  many  trains  as  stopped  at  any  other  station  between  the  termini  of  the 
original  railway,  excepting  mail,  express,  and  special  trains,  must  stop  at  this 
station. 

Decree  of  James^  V.C.,  partly  affirmed  and  partly  reversed. 

xHE  Plaintiff  in  this  case  was  the  owner  of  the  Pepper  Hall 
estate  in  the  county  of  York,  which  he  had  purchased  in  1863,  and 
the  Defendants  were  the  North  Easiem  Bailway  Company^  whose 
railway  ran  through  the  Pepper  Hall  estate.  That  part  of  the  rail- 
way was  constructed  by  the  Great  North  of  England  Bailway 
Company,  whose  railway  ran  from  York  to  Newcastle,  and  was 
afterwards  extended  to  Darlington,  and  which,  with  other  com- 
paniesy  afterwards  formed  the  North  Eastern  Bailway  Company. 
By  a  deed  dated  the  26th  of  March,  1838,  and  made  between  the 
trustees  for  Lord  Alvanley,  who  were  the  then  owners  of  the  Pepper 
HaU  estate,  and  the  Oreat  North  of  England  Bailway  Company, 
it  was  agreed  that  certain  pieces  of  land,  part  of  the  estate,  should 
be  sold  to  the  company ;  that  one  of  these  pieces  of  land  should 
be  used  as  a  depot  for  goods,  and  should  be  for  ever  thereafter 
used  and  employed  as,  and  for,  a  '*  iirst-class  station  "  or  place  for 
the  purposes  of  taking  up  and  setting  down  passengers  travelling 
along  the  said  railway.  A  station  was  accordingly  built,  and  called 
the  Cowton  Station,  and  the  line  was  opened  in  1842.  The  Plain- 
tiff now  alleged  that  the  accommodation  was  not  sufficient,  and  not 
such  as  sl^ould  be  given  at  a  first-class  station,  and  that  only  nine 
out  of  twenty-three  trains  in  the  day  stopped  there ;  that,  in  fact» 
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L.  c.  _  Cowton  Station  was  used  and  designated  by  the  company  as  a  third- 
class  station.  And  the  Plaintiff  filed  a  bill,  praying  that  the  com- 
pany might  be  restrained  from  using  the  piece  of  ground  conveyed 

HcoD       ^  them  in  any  other  manner  than  as  a  first-class  station  for  taking 

NoBTH      up  and  setting  down  passengers,  and  as  a  depot  for  goods  carried 
Railway  Co.  along  the  railway. 

"""^  The  Plaintiff  contended  that  all  the  trains  ought  to  stop  at 

Cowton,  and  that  the  station  ought  to  be  made  much  larger. 

The  Defendants  entered  into  evidence  to  shew  that  the  station 
was  large  enough  for  the  traffic,  and  that  it  was  impossible  to 
divide  stations  into  first,  second,  and  third  classes ;  that  the  other 
stations  where  more  trains  stopped  were  junctions,  and  of  more 
importance  to  the  public ;  that  some  of  the  trains  which  did  not 
stop  at  Cotcton  were  mail-trains,  which  by  Act  of  Parliament  could 
only  be  stopped  at  stations  determined  upon  by  the  Postmaster- 
General  ;  and  others  were  Scotch  express  trains,  which  stopped 
nowhere  between  York  and  Darlington.  The  number  of  trains 
which  stopped,  and  the  places  where  they  did  stop,  were  not, 
however,  clear  upon  the  evidence. 

The  suit  came  on  to  be  heard  before  the  yice-Chancellor  James, 
who  directed  an  inquiry  as  to  what  rooms  and  conveniences  ought 
to  be  supplied  for  the  reasonable  accommodation  of  the  station  at 
Cowton  as  a  first-class  station  ;  and  ordered  the  company  to  supply 
such  rooms  and  conveniences,  and  restrained  the  company  from 
allowing  any  of  its  ordinary  or  fast  trains  other  than  mail,  express, 
or  special  trains  to  pass  the  station  without  stopping. 

The  case  is  reported  (1),  where  the  facts  and  the  evidence  are 
more  fully  set  out. 
^    The  Defendants  appealed. 

Mr.  Kay,  Q.O.,  and  Mr.  Williamson,  for  the  Appellants  :— 

When  this  agreement  was  made  this  was  a  compeu^tively  small 
railway,  and  we  have  no  objection  to  allow  all  trains  which  would 
have  stopped  upon  that  railway  to  stop  at  Cowton  ;  but  the  railway 
has  now  become  part  of  the  line  from  London  to  Scotland,  which 
never  could  have  been  contemplated  in  1838,  and  a  Court  of  Equity 
ought  not  to  order  trains  to  stop  there  which  would  not  have  run 

(1)  Law  Rep.  8  Eq.  666. 
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upon  the  original  line.    The  covenant  is  not  clearly  worded,  and       L.  0. 
must  be  construed  accordinff  to  the  state  of  things  when  it  was 
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entered  into.    The  mail-trains  are  not  in  the  power  of  the  com-        ^yw 
pany.    Even  now  more  trains  stop  at  Cotdon  than  could  have  been       ^^^ 
originally  contemplated.    The  only  places  between  York  and  New-     ^obth 
castle  where  more  trains  stop  are  junctions.    No  definition  of  a  first-  Bailway  Co. 
class  station  can  be  given,  and  we  already  give  as  much  accommo- 
dation to  Cowtan  as  is  required  there.    As  to  the  buildings,  they 
are  quite  sufiScient ;  at  all  events,  they  were  allowed  to  be  sufficient 
when  they  were  built,  and  it  is  now  too  late  to  complain. 

Mr.  AmpJJelt,  Q.C.,  and  Mr.  Janes  Baieman^  for  the  Plaintiff, 
cited  Sanderson  y.  Cockermouth  and  WorJdngtan  Railway  Cam- 
pany  (1) ;  Lytton  v.  Oreat  Northern  Railway  Company  (2) ;  Uoyd 
V.  London^  Chatham,  and  Lover  Railway  Company  (3) ;  Rigby  v. 
Great  Western  Railway  Company  (4). 

Mr.  Kay^  in  reply. 

Lord  Hatherlet,  L.C,  after  stating  the  facts  of  the  case,  and 
that  the  agreement  was  very  confused  and  difficult  to  interpret, 
continued  ;— 

One  thing,  however,  in  the  agreement  appears  sufficiently  clear 
for  the  Court  to  act  upon,  which  is,  that  there  was  to  be  at  Cowton 
a  station  or  place  for  the  purpose  of  taking  up  and  settmg  down 
passengers,  and  not  only  a  station,  but  a  first-class  station.  Upon 
these  words  two  controversies  have  arisen,  one  with  regard  to  the 
bad  accommodation  which  is  said  to  be  afforded  for  goods  and  pas- 
sengers ;  and  the  other,  which  has  been  chiefly  contended  for  on  the 
part  of  the  Plaintiff,  with  regard  to  the  number  of  trains  that  stop 
to  take  up  or  set  down  passengers  at  that  place. 

The  Vice-Chancellor  has,  by  the  first  part  of  his  decree,  directed 
an  inquiry  what  would  be  sufficient  accommodation  for  pas- 
sengers treating  this  as  a  first-class  station ;  and  he  has  directed,  as 
the  result  of  that  inquiry,  that  the  Defendants  should  supply  the 
necessary  accommodation.  But  it  appears  to  both  of  us  impossible 
to  sustain  that  part  of  the  decree,  regard  being  had  to  all  that  has 

(1)  11  Beav.  497.  (3)  2  D.  J.  &  S.  568. 

(2)  2  K.  &  J.  394.  (4)  2  Ph.  44. 


528  CHANCERY  APPEALS.  [L.  R. 


and  L«  J.  G. 
1670 


UC.  _   passed.    Whatever  be  the  correct  interpretation  of  the  covenant 

as  to  the  bnildings  to  be  erected,  they  have  now  stood  ever  since 

the  opening  of  the  railway  in  1842 ;  and  it  does  not  appear  that  any 

^^^^       complaint  whatever  was  made  with  reference  to  the  accommodation 

North      Iq  that  sense.    We  must,  therefore,  suppose  that  the  persons  who 

Railway  Ca  saw  the  station  erected  and  built  in  the  first  instance,  were  satisfied 

with  that  which  was  erected,  and  this  Court  cannot  now  decree 

specific  performance  of  that  which,  at  all  events,  appears  to  have 

been  waived  for  so  long  a  period. 

Moreover,  if  we  look  at  the  words  of  these  covenants,  I  think  the 
true  and  sensible  construction  of  them  is,  that  this  was  to  be  a 
first-class  station  for  taking  up  and  setting  down  passengers ;  and 
that  that  was  the  primary  object  of  this  contract  This  is  a  small 
place,  and  cannot  possibly  have  any  great  traffic ;  and  the  intention 
of  the  parties  was,  that  the  company  should  afford  the  travellers  at 
that  station,  few  as  they  might  be  in  number,  all  -the  advantages 
that  were  given  to  any  other  station  on  the  line.  First-class  must 
mean  something,  and  must  mean  that  the  station  shall  be  in  a 
position  at  least  equal  to  any  other  station. 

But,  then,  in  what  respect  is  the  position  to  be  equal  ?  I  think 
it  must  be  held  to  mean  in  respect  of  taking  up  and  setting  down 
passengers,  because  to  hold  that  this  is  to  be  a  first-class  building 
or  erection  would  be  absurd.  What  would  be  a  sufficient  building 
in  a  place  where  there  are  few  passengers,  would  not  be  so  where 
there  are  many  passengers.  There  must  be  difierent  accommoda- 
tion where  there  are  few  passengers  and  where  there  are  many 
passengers.  A  place,  therefore,  where  there  never  can  be  any 
great  number  of  passengers,  never  can  be  ^  first-class  station  as  to 
buildings,  in  the  view  either  of  the  Plaintiff  or  of  the  Defendants. 

As  regards  Lord  Alvanley  and  his  trustees,  who  were  the  pre- 
decessors of  the  Plaintiff,  their  object  was  to  travel  and  to  be  able 
to  proceed  as  quickly  as  possible ;  and,  as  regards  the  Defendants, 
it  would  be  a  very  unjust  and  inconvenient  interpretation  to  hold 
that  they  meant  to  have  the  same  buildings]  at  Cowion,  where  four 
or  five  passengers  might  be  expected,  as  on  other  parts  of  the  line 
where  400  or  500  passengers  might  be  expected. 

The  real  agreement  was,  that  the  Plaintiff  should  have  as  many 
advantages  for  stopping  as  there  were  at  any  other  place  upon  the 
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line.    The  line  was  originally  to  be  from  NeweadU  to  York^  but  was       L.  C. 
afterwards  extended  from  York  to  Darlington.    The  two  termini,  of 
course,  will  be  out  of  the  question,  because  every  train  must  stop        wyj 
at  the  terminus:  but  the  covenant  means  that  the  Plaintiflf  is  to       ^2°^ 
have  as  many  opportunities  of  travelling  as  are  given  to  any  other      Nobth 
persons  between  the  two  termini.  Bailwat  Ck>. 

On  that  part  of  the  case  we  think  the  Vice-Chancellor  has  only  """ 
done  what  we  are  disposed  ourselves  to  do  in  making  certain 
exceptions.  This  being,  now,  part  of  a  large  system  of  railways, 
there  are  certain  trains  for  the  general  convenience  of  the  public 
travelling  along  the  whole  line  from  end  to  end,  stopping  nowhere 
if  they  can  help  it,  or  at  all  events  only  at  some  of  the  very  large 
towns  on  the  road.  Such  trains  have  really  nothing  to  do  with 
these  places  between  York  and  DarUngion,  and,  with  regard  to 
them,  it  does  not  appear  to  us  that  they  were  contemplated  by 
the  contract 

Then,  as  regards  special  trains.  Of  course  they  are  hired  for  a 
special  purpose,  and  may  be  hired  by  anybody  to  stop  at  Cowton 
or  at  a  third-class  station  if  wanted. 

Then,  with  ^regard  to  the  mail-trains,  the  Government  has  entered 
into  certain  arrangements  with  regard  to  them  which  cannot  be 
interfered  with,  and  we  therefore  consider  that  everything  excepted 
by  the  Vice-Chancellor  was  well  excepted,  and  will  be  excepted 
now. 

The  order  will,  therefore,  be  varied  by  leaving  out  all  the  direc- 
tions as  to  the  accommodation  in  the  way  of  buildings  or  otherwise, 
but  restraining  the  Defendants  from  stopping  a  less  number  of 
trains  in  the  twenty-four  hours  for  the  purpose  of  setting  down  and 
taking  up  passengers  or  otherwise,  than  may  from  time  to  time 
stop  at  the  most  favoured  stations  between  York  and  Darlington, 
excepting,  however,  express,  special,  or  mail  trains.  Further,  it 
will  not  be  necessary  now  to  give  the  company  liberty  to  apply  as 
to  making  other  arrangements,  and  the  more  correct  way  will  be 
to  give  the  Plaintiff  his  rights  with  reference  to  the  stopping  of 
these  trains,  and  leave  him  out  of  Court  to  make  any  arrangements 
that  may  be  thought  convenient  consistently  with  those  rights. 
As  the  Plaintiff  has  not  absolutely  succeeded,  there  should  be  no 
costs  of  the  appeal.       ^ 
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L.  c.       Sir  G.  M.  Giffard,  LJ.  : — 

and  L.  J.  G.  , 

I  concur  in  tlie  opinion  wliich  the  Lord  Chancellor  has  expressed. 

wv^        The  question  arises  upon  an  agreement  with  a  railway  company 
^^       which  was  to  form  a  railway  from  Netccadle  to  York  and  afterwaixis 

NoBTH      frQm  York  to  Darlington.     The  agreement  is  certainly  very  ob- 
Railway  Ca  scurely  worded,  but  I  think  that  the  part  on  which  we  have  to  act 

"~"  is  sufficiently  plain.  Whether  this  agreement  did  or  did  not 
extend  to  buildings,  we  must  take  it  that  when  once  the  buildings 
were  completed  and  erected  without  objection,  there  was  an  end  to 
that  question,  and  that  nothing  more  can  be  done  on  the  subject, 
especially  at  this  distance  of  time. 

Then  we  come  to  the  use  of  the  land,  which  is  to  be  used  and 
employed  as  and  for  a  first-class  railway  station  for  the  purposes  of 
taking  up  and  setting  down  passengers.  Now,  in  the  first  place, 
that  cannot  mean  first-class  with  reference  to  Cotcton,  which  would 
have  no  meaning  whatever,  and  there  is  nothing  really  to  compare 
with  it.  It  must  mean  first-class  with  reference  to  something 
which  it  can  be  compared  witL  The  fairest  way  of  comparing  it 
is  undoubtedly  to  exclude  the  termini,  and  to  comp%^  it  with  the 
other  intermediate  stations  between  York  and  Darlington.  That 
being  so,  it  is  quite  clear  that  Cowton  Siaiion  has  not  had  such 
good  accommodation  with  reference  to  taking  up  and  setting  dow  n 
passengers  as  other  stations  between  York  and  Darlington  have 
had,  and  that  by  this  there  has  been  a  breach  of  the  covenant. 
The  proper  form  of  order  will  be  that  which  has  been  already 
dictated,  namely,  an  order  to  put  this  station  with  reference  to  the 
taking  up  and  setting  down  of  passengers  on  the  same  footing  as 
the  most  favoured  stations  between  York  and  Darlington.  That  is 
exactly  what  the  order  of  the  Vice-Chancellor  does.  It  follows, 
from  what  I  have  stated,  that  any  inquiry  as  to  station  room,  or 
anything  with  reference  to  the  building  for  the  purpose  of  goods, 
is  entirely  out  of  the  question. 

Solicitors :  Mr.  J.  J.  Darley,  agent  for  Messrs.  Newstead  dt  Wilson^ 
Leeds ;  Messrs.  Williamson,  Hill,  dk  Co,,  agents  for  Messrs.  Richard' 
son,  Outeh,  db  Co.,  York, 
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WALTERS  V.  WEBB.  l.  a 

and  L.  J.  G. 

Copyholds — Seizure  quousque — Statute  of  Limitations,  .g.^ 


Where  the  lord  had  seized  oopyholda  quousque,  and  had  held  them  for     March  28. 
nearly  forty  years : — 

Held,  that  a  bill  by  the  heir  of  the  former  tenant  to  compel  admittance  by 
the  lord  was  a  suit  to  recover  land  within  the  meaning  of  the  Statute  of 
Limitations  (3  &  4  Will.  4,  c.  27),  ss.  2,  3,  and  that  the  right  of  the  heir  was 
barred  by  that  statute. 

Decision  of  Malins^  Y.C.,  affinned. 

xHE  Plaintiff  in  this  case  was  the  heir  of  a  copyholder  whose 
lands  had  been  seized  qiLousque  before  the  year  1831,  and  the  bill 
asked  that  the  Defendants,  the  lords  of  the  manor,  might  be 
decreed  to  admit  the  Plaintiff,  he  haying  offered  in  1868  to  pay 
the  fines  and  fees,  and  having  demanded  to  be  admitted. 

The  Defendants  demurred,  and  Vice-Chancellor  Malins  allowed 
the  demurrer,  considering  the  Statute  of  Limitations  (3  &  4  Will.  4, 
c.  27),  to  be  a  bar  to  the  Plaintiff's  demand,  as  reported  (1). 

The  Plaintiff  appealed. 

Mr.  QlasM,  Q.C.,  Mr.  CWftw,  Q.C.,  and  Mr.  Bradford,  for  the 
Appellant : — 

The  lord  by  seizing  qaowque  obtains  no  estate,  but  is  merely 
entitled  to  receive*  the  rents  and  profits  until  tlie  tenant  claims : 
Wa&ins  on  Copyholds  (2)  ;  Doe  v.  Trueman  (3) ;  Doe  v.  Harri- 
son (4) ;  Doe  v.  Muscott  (5) ;  Andrews  v.  Hube  (6).  If  the  lord  had 
seized  for  forfeiture,  it  would  be  different,  but  he  has  only  seized 
quousque :  Dimes  v.  Chrand  Junction  Canal  (7).  The  Defendants 
rely  on  3  &  4  Will.  4,  c.  27,  ss.  2,  3,  but  this  is  not  a  suit  to  recover 
land  or  rent,  but  merely  to  compel  the  lord  to  do  his  duty  and  admit 
the  Plaintiff :  Dean  of  Ely  v.  Bliss  (8) ;  and  the  Court  acts  on  the 
conscience  of  the  lord  unless  there  is  some  statute  to  justify  him. 
The  lord  might  have  granted  this  land  quousque,  and  then  this 

(1)  Law  Bep.  9  Eq.  83.  (5)  12  H.  &  W.  832. 

(2)  Page  66.  (6)  4  K.  &  J.  392. 

(3)  1  B.  &  Ad.  736.  (7)  9  Q.  B.  469. 

(4)  6  Q.  B.  631.  (8)  2  D.  M.  &  G.  459. 
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L.  0.       would  clearly  be  no  proceeding  to  recover  land,  and  there  is  no 

*^     *  '    *  difference  in  principle  between  the  cases.    If  the  lord  had  seized 

Jw       wrongly,  of  course  the  statute  would  have  run,  but  he  has  been 

Wambbb     rightly  in  possession,  always  subject  to  the  claim  of  the  tenant : 

Wms.       Pickett  v.  Packhara  (1). 

Mr.  Wiekens^  and  Mr.  CraahmU^  for  the  Defendante^  were  not 
called  upon. 

Lord  Hatherlet,  L.C. : — 

The  bill  in  this  case  states  that  the  grandfather  of  the  Plaintiff 
was  in  possession  of  these  copyholds,  and  that  they  were  seized 
by  the  lord  quousqtAe,  but  does  not  state  the  exact  time  of  the 
seizure ;  we  must,  however,  assume,  there  being  no  statement  to 
the  contrary,  that  the  land  remained  in  the  possession  of  the  lord 
after  having  been  seized  by  him'  in  the  lifetime  of  the  grandfather, 
who  died  in  1831.  The  question,  then,  is,  whether  this  bill  can  be 
maintained,  having  regard  to  the  2nd  and  3rd  sections  of  the 
Statute  of  lAmitatiom  (3  &  4  Will.  4,  c.  27).  Now  the  Plaintiffs 
claim  is  clearly  barred  by  those  sections  unless  he  is  right  in  say- 
ing that  this  is  not  a  proceeding  to  recover  land,  or  else  in  saying 
that  his  right  to  possession  did  not  accrue  until  tender  had  been 
made  of  the  dues  in  respect  of  the  non-payment  of  which  and  of 
tl^e  service  in  respect  of  the  non-render  of  which  the  lord  had 
seized,  and  that,  thetefore,  he  is  to  have  the  period  of  his  right  of 
.  action  measured,  not  from  the  time  when  the  grandfather  first 
committed  the  default  in  respect  of  which  the  seizure  was  made, 
but  from  the  time  when  the  Plaintiff  made  his  tender,  which  was 
a  short  time  before  the  filing  of  the  bill. 

Now,  as  regards  the  last  ]X)int,  I  apprehend  it  is  impossible  to 
hold  that  if  the  heirs  or  other  persons  having  a  r^ht  to  admittance 
neglect  for  200  or  300  years  to  do  that  duty  which  they  were  bound 
to  perform  within  a  given  time,  then  at  the  end  of  that  200  or 
300  years  (for  of  course  if  ibe  case  is  good  for  30  or  40  years, 
it  is  good  for  200  or  300  years),  the  service  might  be  tendered  and 
the  fine  offered,  and  thereupon  the  right  to  be  admitted  would 
accrue  only  from  that  moment.    In  the  case  of  a  Welsh  mortg;age, 

(1)  Law  Pep.  4  Ch.  190» 
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or  in  the  case  of  elegit,  the  compact  is,  that  the  debt  is  to  be       L.  0. 
satisfied  out  of  the  rents  and  profits.     In  Taies  v.  Hambly  (1)  *^^  ^'  '^'  ^' 
Lord  Hardwicke  says,  that  even  in  that  state  of  things,  although 
the  entry  was  originally  lawful,  the  right  to  proceed  by  ejectment     ^^i^'TKBa 
would  accrue  the  moment  the  debt  had  actually  been  satisfied      Webb. 
according  to  the  contract,  and  the  twenty  years  would  have  to  be 
reckoned  from  that  period.    But  in  that  case  there  is  no  duty  im- 
posed  on  the  man  against  whom  the  judgment  is  recovered,  or 
who  has  given  a  mortgage  of  that  description,  to  make  a  tender. 
He  may  make  the  tender  if  he  thinks  fit,  but  he  has  made  a  contract 
by  which  the  debt  is  to  be  satisfied  in  a  different  mode.    Here, 
however,  it  is  actually  the  duty  of  the  copyhold  tenant  to  pay 
his  fine,  and  to  perform  the  services ;  and  if  it  is  for  neglect  of  duty 
that  the  seizure  is  made,  he  cannot  possibly  claim  the  benefit  of  his 
own  delay  and  laches,  and  of  his  own  default  in  performing  that 
duty,  so  as  to  obtain  additional  time  before  he  is  barred  by  the 
Sbxtuie  of  LimUcdtons.     That  would  be  an  unreasonable  construc- 
tion of  the  Act,  and  not  one  which  the  Court  would  willingly 
adopt. 

The  only  other  question  is,  whether  this  is  an  action  for  the 
recovery  of  land  ?  I  think  it  was  put  by  the  Lord  Justice  during 
the  course  of  the  argument  in  a  way  which  is  unanswerable,  that 
this  bill  is  in  effect  simply  to  compel  the  lord  to  admit  a  right  of 
entry  in  the  person  who  files  the  bill.  The  admittance  is  no  doubt 
necessary  if  he  should  choose  to  proceed  in  ejectment  against  third 
persons,  but  as  regards  the  lord,  whom  we  must  suppose  now  to  be 
in  possession,  the  bill  is  an  attempt  to  compel  the  person  in  pos- 
session of  the  land  to  acknowledge  that  the  claimant  has  a  right  of 
entry  by  admitting  him  and  placing  him  on  the  Court  rolls.  It 
seems  to  be  trifling  to  say  that  this  is  not  a  proceeding  for  the 
recovery  of  land.  It  may  not  be  a  step  through  which  the  land 
may  be  instantly  recovered,  but  it  is  one  step  which  will  imme- 
diately and  instantly  give  to  this  claimant  that  which  he  has  been 
deprived  of  by  the  statute,  namely,  the  right  of  entry  on  the  land. 
That  being  so,  I  think  the  Vice-Chancellor  has  oome  to  a  right 
conclusion  in  holding  that  the  statute  is  a  bar  to  a  suit  of  this 
kind,  and  that  the  lord  is  not  compelled  to  admit  this  claimant  for 

(1)"2  Atk.  360. 
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la.  a       the  purpose  of  giving  him  that  right  to  recover  the  laud  which  at 
^°  '  this  moment  he  does  not  possess. 

1870 

Sir  G.  M.  Gippabd,  L  J. : — 

I  am  of  the  same  opinion :  I  think  that,  in  the  first  place,  this 
suit  is  a  suit  for  the  recovery  of  land  within  the  meaning  of  the 
sUitute ;  and  secondly,  that  there  has  been  a  discontinuance  by  the 
Plaintiff  within  the  meaning  of  the  statute. 

It  is  plainly  a  suit  for  the  recovery  of  land^  for  the  Plaintiff  is 
calling  on  the  lord  to  admit  his  right  of  entry  as  being  entitled  to 
certain  land.  Then  with  respect  to  its  being  a  discontinuance,  there 
is  no  analogy  whatever  between  the  position  of  a  copyhold  tenant  and 
a  tenant  by  elegit,  or  a  mortgagee  in  possession  under  a  Welsh  mort- 
gage, or  a  person  who  has  a  right  to  hold  until  he  has  been  paid 
certain  sums  out  of  rents.  The  real  truth  is,  that  a  seizure  qwnuque 
is  simply  notice  to  the  tenant  that  he  is  bound  to  come  forward 
and  pay,  for  his  right  of  entry  accrued  when  his  ancestor  died. 
That  being  so,  the  bill  is  clearly  unsustainable,  and  the  demurrer 
must,  therefore,  be  allowed  with  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Rooks,  Kenricky  &  Hardon. 
Solicitor  for  the  Defendants :  Mr.  H.  White. 


L.O. 
and  Lk  J.  6. 
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CASTLE  V.  WILKINSON. 

Vendor  and  Purchaser — Husband  and  Wife — Abatement  in  Price. 

Where  a  husband  and  wife  agreed  to  sell  the  wife*s  estate  in  fee  simple, 
the  purchaser  being  aware  that  the  estate  belonged  to  the  wife,  and  the  wife 
afterwards  refused  to  convey : — 

ffeldf  that  the  purchaser  could  not  compel  the  husband  to  convey  his 
interest  and  accept  an  abated  price. 

Ann  BICHABDSON,  the  wife  of  the  Defendant,  Benjamin 
Bichardson,  was  equitably  entitled  as  tenant  in  fee  simple  to  an 
undivided  moiety  of  certain  lands  in  Yorkshire;  and  by  an  agree- 
ment dated  the  5th  of  October,  1863,  and  made  between  Benjamin 
Biehardson  and  his  wife  of  the  one  part,  and  the  Plaintiff,  B.  Castle^ 
of  the  other  part,  Biehardson  and  his  wife  agreed  to  sell,  and 
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B.  Castle  to  purchase,  "  All  that  the  moiety  or  equal  half  part  of       L.  C. 
the  said  B,  Bichardson,  and  Ann  his  wife,  in  right  of  the  said  Ann 
Btehardson^'*  of  and  in  the  lands  aboye-mentioned,  •'  and  the  free-        ^^ 
hold  and  inheritance  thereof  in  fee  simple,  freed  from  all  charges      Cabtlb 
and  incumbrances,"  for  £600 ;  and  by  the  agreement  provisions    Wiminson. 
were  made  for  the  execution  of  the  deed  of  conveyance  and  for  the 
acknowledgment  by  Ann  Bichardson.     Biebardaon  and  his  wife 
alleged  that  they  were  not  bound  by  this  agreement^  and  refused 
to  convey. 

On  the  7th  of  September,  1864,  Bichardson  and  his  wife  executed 
a  deed  of  conveyance  of  the  same  moiety  of  the  lauds  to  the 
Defendant  Wilkinson,  in  consideration  of  £550,  and  the  deed  was 
duly  acknowledged  by  Ann  Bichardson. 

A  suit  of  WUhinson  v.  CaMle  for  a  partition  was  afterwards 
instituted  by  Wilkinson^  and  after  several  proceedings  in  that  suit 
the  bill  in  this  suit  was  filed  by  Castle  against  Wilkinson  and 
Bichardson^  charging  that  the  agreement  of  the  5th  of  October, 
1863,  was  binding  on  Bichardson  so  far  as  related  to  his  estate  and 
interest  in  the  moiety  comprised  therein,  and  ought  to  be  specifi- 
cally performed  with  such  abatement  of  the  purchase-money  as  the 
Court  should  deem  just ;  that  the  conveyance  of  1864  was  a  fraud 
upon  the  Plaintiff,  and  that  the  Defendant  Wilkinson  was  bound 
to  give  effect  to  the  agreement  of  1863.  And  the  bill  prayed  for 
relief  accordingly. 

The  suit  now  came  on  as  an  original  motion  for  decree,  together 
with  the  suit  of  Wilkinson  v.  Cattle  on  a  rehearing. 

Mr.  Karddkcy  Q.C.,  and  Mr.  Morgan^  Q.C.,  for  the  Plaintiff 
Castle: — 

The  attempt  to  shew  that  this  agreement  was  not  binding  has 
failed,  and  this  is  a  clear  breach  of  faith  by  Bichardson  and  his  wife. 
The  Court  cannot  touch  the  wife's  estate,  but  the  Plaintiff  ought 
to  have  all  that  Bichardson  can  give  him  on  paying  a  proper  price ; 
the  abatement  can  easily  be  calculated :  Barnes  v.  Wood  (1) ; 
Nelthorpe  v,  Holgate  (2) ;  Emery  v.  Wase  (3) ;  Sugdens  Vendors 
and  Purchasers  (4). 

(1)  Law  Rep.  8  Eq.  424.  (3)  6  Vea.  846. 

(2)  1  Coll.  203.  (4)  14th  Ed.  p.  206. 
Vol.  V.                                        2S  1 
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rr/i  n       ^^'  Greene^  Q.C.,  and  Mn  C.  Russell,  for  the  Defendant  Wilkin- 
son. 


and  L.  J.  G. 
1R70 


Castle  Mr.  H.  A.  Giffard,  for  other  parties. 

W1UUK8OJ1. 


Lord  Hatherley,  L.C.,  after  stating  the  facts  of  the  case, 
continued : — 

The  only  question  however  is;,  whether  this  bill  for  specific  per- 
formance can  be  maintained  to  the  extent  of  holding  that  Biehard- 
son  shall  part  with  all  the  interest  he  can  part  with,  namely,  his 
estate  for  the  joint  lives  of  himself  and  his  wife,  and  his  estate  by 
curtesy,  with  an  abatement  of  the  purchase-money.  Now,  1 
apprehend  that  the  law  is  settled  as  to  this  upon  the  authorities 
referred  to  by  Lord  St.  Leonards  (1),  that  if  a  man  professes  to  be 
owner  of  the  fee  simple,  and  undertakes  to  sell  the  fee  simple,  and 
it  turns  out  that  he  had  not  power  so  to  do,  the  purchaser  not  being 
at  the  time  aware  of  the  difficulty,  then  the  vendor  must  convey  as 
much  as  he  can,  and  submit  to  an  abatement.  But  the  case  is 
wholly  different  where  the  vendor  does  not  profess  to  sell  the  fee, 
but  only  that  estate  which  he  is  able  to  dispose  of.  Here,  on  the 
face  of  the  agreement^  the  husband  and  wife  intended  to  sell,  and 
the  purchaser  knew  that  he  was  contracting  with  them  for  the 
estate  of  the  wife,  and  that  he  could  only  get  what  the  wife  was 
willing  to  convey  ;  and  there  is  no  authority  at  all  approaching  to 
such  a  proposition  as  it  has  been  necessary  to  contend  for  here, 
that  the  husband  can  be  compelled  to  part  with  his  partial  interest 
in  the  estate,  the  agreement  being  by  him  and  his  wife  to  convey 
the  whole. 

The  latest  authority,  Barnes  v.  Wood  (2),  before  Vice-Chancellor 
JameSy  is  in  strict  conformity  with  the  other  authorities,  as  indeed 
one  might  well  expect  it  to  be,  namely,  that  where  a  man  proposes 
to  convey  the  whole  of  an  estate,  as  owner  of  the  fee  simple,  and  it 
turns  out  that  he  is  only  entitled  pur  autre  vie,  and  that  bis  wife 
has  the  remainder,  there  the  Court  can  insist  on  his  making  good 
his  contract  to  the  extent  to  which  he  is  able  to  make  it  good,  and 
he  must  submit  to  an  abatement  of  the  consideration  to  be  paid 
for  that  which  he  improperly  alleged  he  was  capable  of  selling. 

(1).  Sag.  V.  &  P.  14th  Ed.  ch.  8,  §  1.  (2)  Uw  Rep.  8  Eq.  424. 
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Since  the  case  of  Emery  v.  Wase  (1),  the  whole  matter  has  been  L.  0. 

settled,  and  as  the  purchaser  has  chosen  to  file  this  bill  with  a  full  *   '    ' 
knowledge  of  the  law  and  facts,  his  bill  must  be  dismissed  with 

costs  as  against  Wilkinson,  and  without  costs  as  against  Richardson.  Caotlb 

WiLKINSOSr. 

Sir  G.  M.  Gifpard,  JiJ.  :— 

In  this  case  the  attempt  made 'by  this  bill  is  to  enforce  specific 
performance  of  a  contract  between  a  husband  and  wife  and  the 
purchaser ;  the  purchaser  not  being  misled  in  the  slightest  degree 
by  anything  appearing  upon  the  face  of  the  contract,  because  the 
contract  states  plainly  and  clearly  upon  the  face  of  it,  not  that 
Richardson  is  entitled  to  the  fee  simple,  but  that  he  is  entitled  to 
the  land  in  right  of  his  wife,  and  that  the  fee  simple  is  in  truth  in 
his  wife. 

That  being  so^  it  is  the  unquestionable  law  of  this  Court  that 
such  a  contract  cannot  be  enforced  either  partially  or  wholly.  All 
those  cases  in  which  the  contract  has  been  enforced  partially  and 
a  partial  interest  has  been  ordered  to  be  conveyed,  have  been 
where  the  vendor  has  represented  that  he  could  sell  the  fee  simple, 
and  the  purchaser  has  been  induced  by  that  representation  to 
believe  that  he  could  purchase  the  fee  simple.  Here  it  is  quite 
clear  that  the  purchaser  never  could  have  believed  for  one  moment 
that  he  could  purchase  the  fee  simple ;  and  that  being  so,  the  bill 
must  be  dismissed.  For  myself  I  should  have  thought  the  law 
too  clear  for  argument 

Solicitor  for  the  Plaintiff:  Mr.  Rushworth. 
Solicitors   for   the   Defendant    Wilkinson:    Messrs.    Ednoards, 
Layton,  dt  Jaques. 

(1)  6  Vea.  846. 
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L  a  FREEMAN  v.  POPE 

and  L,  J.  Q. 

Voluntary  Settlement— Stat.  13  Eliz,  c.  5. 
1870 


/iai0  7.  When  a  settlement  is  not  fouDded  upon  valuable  consideration,  it  may  be 

—  set  aside  without  proof  of  actual  intention  to  defeat  or  delay  creditors,  if  the 

circumstauces  are  such  that  the  settlement  necessarily  would   have  that 
effect ;  hut,  Bemhle,  the  mere  fact  that  it  has,  in  the  event,  prevented  a  credi- 
tor, who  was  such  when  it  was  made,  from  obtaining  payment  of  his  debt,  is 
not  of  itself  sufficient  to  enable  him  to  set  it  aside. 
Spirett  V.  WUUnm  (1)  considered. 
Decree  of  i/iafnes.V.C,  affirmed. 

J  HIS  was  an  appeal  by  the  Defendant  Pope  from  a  decree  of 
yice-Chancellor  James^  setting  aside  a  yoluntary  settlement,  dated 
the  3rd  of  March,  1863,  by  which  the  Kev.  J.  Custance  assigned  to 
trustees  for  the  benefit  of  Julia  Pope  (then  Jviia  Thrift)  a  policy 
of  insurance  for  £1000  (effected  by  him  in  1845  on  his  own  life), 
and  covenanted  to  pay  the  premiums.  It  appeared  that  he  had 
previously  settled  this  policy  upon  her  in  1853,  reserving  a  power 
of  revocation,  which  he  exercised  in  1861,  in  order  that  he  might 
receive  a  bonus. 

At  the  time  when  the  settlement  now  impeached  was  made,  the 
settlor  held  two  livings  producing  a  net  income  of  £815,  and  he  was 
entitled  to  a  Government  life-annuity  of  a  little  more  than  £180, 
and  to  a  copyhold  cottage  which  he  on  the  same  day  covenanted  to 
surrender  to  Mrs.  Walpole,  the  mother  of  Jidia  Pope,  for  £50,  He 
had  no  other  property  except  his  furniture,  and  he  was  being 
pressed  by  his  creditors.  Among  other  debts,  he  owed  £489  to 
Messrs.  Gumey,  his  bankers  at  Norwich,  and  £7  8«.  6d.  to  a  post- 
master. On  the  same  3rd  of  March,  1863,  he  borrowed  from  Mrs. 
Walpole  £350,  for  which  he  gave  her  a  bill  of  sale  of  his  furniture. 
Mrs.  Walpole  was  privy  to,  and  one  of  the  trustees  of,  the  settlement. 
At  the  same  time  he  made  an  arrangement  with  his  bankers  that 
his  solicitor,  Mr.  Copeman,  should  receive  certain  income  from  the 
benefices,  and  pay  out  of  it  £50  each  half-year  towards  discharge 
of  the  balance.    The  banking  account  at  Norwich  was  to  remain 

(1)  3  D.  J.  &  S.  293. 
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a  dead  account,  and  to  be  discharged,  with  interest,  by  the  above       L.  0. 
instalments.    A  new  account  was  to  be  opened  with  the  Ayhham 
branch  of  the  same  bank,  and  Copeman  was  to  pay  the  residue  of        s^y^ 
the  income  (after  deducting  the  £50)  to  this  new  account,  which     ^b^^ak 
was  to  be  an  ordinary  current  banking  account  Popk.^ 

At  the  testator's  death,  in  April,  1868,  the  balance  of  £489  due 
to  the  bankers  had  been  reduced  to  £117  by  means  of  the  annual 
instalments  of  £50.  The  Aybham  account  shewed  no  balance  on 
either  side.  '  The  postmaster's  debt  of  £7  Ss.  6i.,  and  Mrs.  Wal- 
pole's  £350,  with  an  arrear  of  interest,  remained  unpaid.  The 
other  debts  due  at  the  date  of  the  settlement  had  been  paid.  The 
settlor,  however,  owed  many  debts  subsequently  contracted,  and 
there  were  no  assets  whatever  to  pay  them ;  the  furniture  having 
been  sold  under  a  subsequent  bill  of  sale,  to  which  Mrs.  Walpde 
had  agreed  to  postpone  her  security. 

The  Plaintiff,  a  tradesman  who  had  supplied  goods  to  the  settlor 
after  the  date  of  the  settlement,  filed  his  bill  for  administration  of 
the  settlor's  estate,  and  to  set  aside  the  settlement,  to  the  benefit 
of  which  the  Defendant  Pope  had  become  entitled  under  an 
appointment  by  Jvlia  Pope. 

Yice-Chancellor  Jam^s  made  a  decree  for  setting  aside  the  settle- 
ment (1),  from  which  Pope  appealed. 

Mr.  Morgan^  Q.C.,  and  Mr.  fl".  A,  Giffdrd,  for  the  Appellant : — 

The  settlor  here  was  solvent  after  making  the  settlement,  and 
this  creditor  cannot  set  it  aside.  Spirett  v.  WiUows  (2)  draws  a 
distinction  between  the  case  which  a  creditor  who  was  such  at  the 
date  of  the  settlement  must  make,  from  that  which  a  posterior 
creditor  must  make.  The  Lord  Chancellor  thought  it  enough  for 
the  former  to  shew  that  he  has  been  delayed  by  the  settlement — 
a  view  not  necessary  to  the  decision  of  the  case,  and  which  may 
well  be  questioned ;  but  he  never  said  that  a  subsequent  creditor 
stood  on  that  footing.  He  must  shew  either  actual  intention  to 
defeat  creditors,  or  that  the  settlor's  remaining  property  was  insuf- 
ficient to  pay  the  then  creditors.  Edmes  v.  Penney  (3)  puts  the 
rule  of  the  Court  on  this  subject  in  a  clear  light.    All  the  cases 

(1)  Law  Rep.  9  Eq.  206.  (2)  3  D.  J.  &  S.  293. 

(3)  3  K  &  J.  90, 99. 
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L.  0.       are  consistent  with  this :  Stevens  v.  Olive  (1) ;  Richardson  v.  Small- 
wood  (2) ;  Skarf  v.  SouTby  (3) ;  Thompson  v.  Webster  (4) ;  Townsend 
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V.  Wesiacott  (5).    Jenkyn  v.  FauyAa^  (6)  decides  only  this,  that 
the  existence  of  a  prior  debt  enables  a  subsequent  creditor  to  file  a 
Pope.       \y\]\  j  \^  ^Joes  not  decide  that  he  need  only  prove  the  same  case  as 
the  prior  creditor. 

[They  also  referred  to  Stohoe  v.  Cowan  (7).] 

Mr.  Kay^  Q.C.,  and  Mr.  Cozens-Hardy^  for  the  Plaintiff,  were  not 
called  upon. 

IjORD  Hatherley,  L.C. : — 

The  principle  on  which  the  statute  of  13  Eliz.  c  5  proceeds  is 
this,  that  persons  must  be  just  before  they  are  generous,  and  that 
debts  must  be  paid  before  gifts  can  be  made. 

The  difficulty  the  yice-Ghancellor  seems  to  have  felt  in  this  case 
waSy  that  if  he,  as  a  special  juryman,  had  been  asked  whether  there 
was  actually  any  intention  on  the  part  of  the  settlor  in  this  case  to 
defeat,  hinder,  or  delay  his  creditors,  he  should  have  come  to  the 
conclusion  that  he  had  no  such  intention.  With  great  deference 
to  the  view  of  the  Vioe-Chancellor,  and  with  all  the  respect  which 
I  most  unfeignedly  entertain  for  his  judgment,  it  appears  to  me 
that  this  does  not  put  the  question  exactly  on  the  right  ground ; 
for  it  would  never  be  left  to  a  special  jury  to  find,  simpliciter^ 
whether  the  settlor  intended  to  defeat,  hinder,  or  delay  his  credi- 
tors, without  a  direction  from  tlie  Judge  that  if  the  necessary  effect 
of  the  instrument  was  to  defeat,  hinder,  or  delay  the  creditors,  that 
necessary  effect  was  to  be  considered  as  evidencing  an  intention  to 
do  so.  A  jury  would  undoubtedly  be  so  directed,  lest  they  should 
fall  into  the  error  of  speculating  as  to  what  was  actually  passing 
in  the  mind  of  the  settlor,  which  can  hardly  ever  be  satisfactorily 
ascertained,  instead  of  judging  of  his  intention  by  the  necessary 
consequences  of  his  act,  which  consequences  can  always  be  esti- 
mated from  the  facts  of  the  case.    Of  course  there  may  be  cases — 

(1)  2  Bro.  0.  0.  90.  D.  P.  7  Jur.  (N.  S.)  531 ;  9  W.  R. 

(2)  Jaa  562.  6il. 

(3)  1  Mac.  &  G.  364,  375.  (6)  2  Beav.  340,  344. 

(4)  4  De  Q.  &  J.  600,  affirmed  in  (6)  3  Drew.  419. 

(7)  29  Beav.  637. 
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of  which  Spirett  v.  WUhws  (1)  is  an  instance — in  which  there  is  L.  0. 
direct  and  positive  evidence  of  an  intention  to  defraud,  indepen- 
dently  of  the  consequences  which  may  have  followed,  or  which  ....v^ 
might  have  been  expected  to  follow,  from  the  act  In  SpireU  v.  ^b»«an 
Willows  the  settlor,  being  solvent  at  the  time,  but  having  con-  Pope. 
tracted  a  considerable  debt,  which  would  fall  due  in  the  course  of  a 
few  weeks,  made  a  voluntary  settlement  by  which  he  withdrew  a 
large  portion  of  his  property  from  the  payment  of  debts,  after 
which  he  collected  the  rest  of  his  assets  and  (apparently  in  the 
most  reckless  and  profligate  manner)  spent  them,  thus  depriving  the 
expectant  creditor  of  the  means  of  being  paid.  In  that  case  there 
was  clear  and  plain  evidence  of  an  actual  intention  to  defeat  cre-» 
ditors.  But  it  is  established  by  the  authorities  that  in  the  absence 
of  any  such  direct  proof  of  intention,  if  a  person  owing  debts  makes 
a  settlement  which  subtracts  from  the  property  which  is  the  proper 
fund  for  the  payment  of  those  debts,  an  amount  without  which  the 
debts  cannot  be  paid,  then,  since  it  is  the  necessary  consequence  of 
the  settlement  (supposing  it  effectual)  that  some  creditors  must 
remain  unpaid,  it  would  be  the  duty  of  the  Judge  to  direct  the 
jury  that  they  must  infer  the  intent  of  the  settlor  to  have  been  to 
defeat  or  delay  his  creditors,  and  that  the  case  is  within  the 
statute. 

The  circumstances  of  the  present  case  are  these:  The  settlor 
was  pressed  by  his  creditors  on  the  3rd  of  March,  1863.  He  was 
a  clergyman  with  a  very  good  income,  but  a  life  income  only. 
He  had  a  life-annuity  of  between  £180  and  £190  a  year,  and 
besides  that  he  had  an  income  from  his  benefice— ^his  income  from 
the  two  sources  amounting  to  about  £1000  a  year.  But  at  the 
same  time  his  creditors  were  pressing  him,  and  he  had  to  borrow 
from  Mrs.  Walpoley  who  lived  with  him  as  his  housekeeper,  a  sum 
of  £350  wherewith  to  pay  the  pressing  creditors.  That  accordingly 
was  done,  and  he  handed  over  to  her  as  security  the  only  property 
he  had  in  the  world  beyond  his  life  income  and  the  policy  which 
is  now  in  question,  namely,  his  furniture,  and  a  copyhold  of  trifling 
value.  It  is  said,  however,  that  the  value  of  the  furniture  ex- 
ceeded (and  I  will  take  it  to  be  so)  by  about  £200  the  value  of 
the  debt  which  was  secured  to  Mrs.  Walpole,    That  .debt  may  be 

(1)  3  D.  J.  &  B.  293. 
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L.  0.       put  out  of  consideration^  not  only  on  that  account,  but  because 

Mrs,  Walpole,  beins:  herseK  a  trustee  of  the  settlement  which  is 
1870 


V. 


impeached,  cannot  be  heard  to  complain  of  that  settlement  But 
he  also  owed  at  the  time  of  this  pressure  a  debt  of  £339  to  his 
PoFB,  bankers  at  Norwich,  and  he  required,  for  the  purpose  of  clearing  the 
pressing  demands  upon  him,  not  only  the  sum  which  he  borrowed 
from  Mrs.  Walpole,  but  an  additional  sum  of  £150,  which  sum  the 
bankers  agreed  to  furnish,  making  their  debt  altogether,  at  the 
date  of  the  execution  of  this  settlement,  a  debt  of  £489.  They 
made  with  him  an  arrangement  (which  probably  was  intended,  in 
a  great  measure,  as  a  friendly  act  towards  a  gentleman  who  was 
soTenty-three  years  of  age,  and  the  duration  of  whose  life,  Uiere- 
fore,  could  not  be  expected  to  be  very  long),  that  they  would  for 
the  present  (for  it  cannot  be  held  to  be  more  than  a  present  ar* 
rangement)  suspend  the  proceedings,  which,  it  appears,  they  were 
contemplating,  upon  his  allowing  his  solicitor  to  receive  part  of  his 
income,  pay  £100  a  year  towards  liquidating  the  £489  (which  was 
to  be  carried  to  what  is  called  a  "  dead  account "),  and  pay  the 
residue  into  their  branch  bank  at  AyUham,  to  an  account  upon 
which  the  settlor  might  draw.  That  arrangement  was  made,  but 
there  was  no  bargain  on  the  part  of  the  bankers  that  they  would 
not  sue  at  any  time  they  thought  fit;  and,  on  the  other  hand,  they 
had  nothing  in  the  shape  of  security  for  the  payment  of  their  debt, 
for  they  bad  not  taken  out  sequestration,  and  there  could  be 
nothing  in  the  shape  of  a  charge  upon  the  living  except  through 
the  medium  of  a  sequestration.  When  the  settlor  had  made  the 
voluntary  assignment  of  the  policy,  he  stood  in  this  position,  that 
he  had  literally  nothing  wherewithal  to  pay  or  to  give  security  for 
the  debt  of  £489,  except  the  surplus  value  of  the  furniture,  which 
must  be  taken  to  be  worth  about  £200,  and  he  was  clearly  and 
completely  insolvent  the  moment  he  had  executed  the  settlement, 
even  if  we  assume  that  some  portion  of  his  tithes  and  of  the  annuity 
was  due  to  him.  It  appears  that  a  payment  of  the  tithes  was  made 
in  January,  and  we  cannot  suppose  that  there  was  more  owing  to 
him  than  the  £200  which  was  paid  in  May,  two  months  after  the 
date  of  the  deed ;  and  if  we  add  to  that  £200  as  the  surplus  value 
of  the  furniture,  and  add  something  for  an  apportioned  part  of  the 
annuity,  the  whole  put  together  would  not  meet  the  £489.    He, 
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in  truth,  was  at  that  time  insolvent ;  and  there  I  put  it  more       L.  C, 

favourably  than  I  ought  to  put  it,  because  he  could  not  at  once 

put  his  hands  upon  that  sum,  so  as  to  apply  it  towards  satisfying 

the  debt,  at  any  time  between  March  and  May.    The  case,  there-     ^»k»ma2i 

fore,  is  one  of  those  where  an  intention  to  delay  creditors  is  to  be       Pora. 

assumed  from  the  act. 

The  Vice-Chancellor  seems  to  have  felt  himself  very  much 
pressed  by  the  case  of  Spirett  v.  Willows  (1),  and  the  dida  of  Lord 
Westbury  in  that  case.  The  first  of  those  dicta  is :  *'  If  the  debt 
of  the  creditor  by  whom  the  voluntary  settlement  is  impeached 
existed  at  the  date  of  the  settlement,  and  it  is  shewn  that  the 
remedy  of  the  creditor  is  defeated  or  delayed  by  the  existence  of 
the  settlement,  it  is  immaterial  whether  the  debtor  was  or  was  not 
solvent  after  making  the  settlement."  The  Vice-chancellor  seems 
to  have  thought  himself  bound  by  this  expression  of  opinion,  and 
to  have  set  aside  the  settlement  upon  that  ground  alone.  It  is 
clear,  however,  that  this  expression  of  opinion  on  the  part  of  the 
Lord  Chancellor  was  by  no  means  necessary  for  the  decision  of 
the  case  before  him,  where  the  settlor  was  guilty  of  a  plain  and 
manifest  fraud.  It  is  expressed  in  very  lajge  terms,  probably  too 
large ;  but,  at  all  events,  it  is  unnecessary  to  resort  to  it  in  the 
present  ease.  It  seems  to  me  that  the  difficulty  felt  by  the  Vice- 
Chancellor  arose  from  his  thinking  that  it  was  necessary  to  prove 
an  actual  intention  to  delay  creditors,  where  the  facts  are  such  as 
to  shew  that  the  necessary  consequence  of  what  was  done  was  to 
delay  them.  If  we  had  to  decide  the  question  of  actual  intention, 
probably  we  might  conclude  that  the  settlor,  when  he  made  the 
settlement,  was  not  thinking  about  his  creditors  at  all,  but  was 
only  thinking  of  the  lady  whom  he  wished  to  benefit ;  and  that  his 
whole  mind  being  given  up  to  considerations  of  generosity  and 
kindness  towards  her,  he  forgot  that  his  creditors  had  higher  claims 
upon  him,  and  he  provided  for  her  without  providing  for  them. 
It  makes  no  difierence  that  Messrs.  Gumei/,  the  bankers,  seem  to 
have  been  willing  to  forego  the  immediate  payment  of  their  debt ; 
the  question  is,  whether  they  could  not  within  a  month  or  less  after 
the  execution  of  the  settlement,  if  they  had  been  so  minded,  have 
called  in  the  debt  and  overturned  the  settlement  ?    Beyond  aU 

(1)  8  D.  J.  &  S.  293,  302. 
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lu  C.       doubt  they  could,  on  the  ground  that  it  did  not  leave  sufBcient 
property  to  pay  their  debt ;  and  this  being  bo,  we  are  not  to  specu- 

v^v^        late  about  what  was  actually  passing  in  his  mind.    I  am  quite 
Pbeeman     v^iliing  to  believe  that  he  had  no  deliberate  intention  of  depriving 

Pope.  his  creditors  of  a  fund  to  which  they  were  entitled,  but  he  did  an 
act  which,  in  point  of  fact,  withdrew  that  fund  from  them,  and 
dealt  with  it  by  way  of  bounty.  That  being  so,  I  come  to  the 
conclusion  that  the  decree  of  the  learned  Vice-chancellor  is  right. 
Then  as  to  the  costs.  I  think  that  the  expense  of  separating 
them  would  come  to  more  than  the  mere  costs  of  administration. 
It  was  urged  that  this  is  an  administration  suit,  as  well  as  a  suit 
to  set  aside  the  deed,  and  that,  therefore,  the  Bespondent  ought 
not  to  have  all  the  costs;  but  the  costs  of  an  administration 
summons  would  be  trifling,  and  the  costs  of  the  suit  are  in  reality 
those  which  have  been  incurred  by  the  question  as  to  the  validity 
of  the  deed.    The  appeal  must,  therefore,  be  dismissed  with  costs. 

Sir  G.  M.  Giffard,  L.J. : — 

In  this  case  I  quite  agree  with  the  Vice-Chancellor  in  thinking 
that  if  the  propositions  laid  down  in  Spirett  v.  Willows  (1)  are  taken 
as  abstract  propositions,  they  go  too  far  and  beyond  what  the  law 
is ;  but  if  they  are  taken  in  connection  with  the  facts  of  that  case, 
then  undoubtedly  there  is  abundantly  enough  to  support  the  decision, 
for  there  was  a  voluntary  settlement  by  a  man  who,  at  its  date, 
was  solvent,  but  immediately  afterwards  realised  the  rest  of  bis 
property  and  denuded  himself  of  everything.  Of  course  the  irre- 
sistible conclusion  from  that  was,  that  the  voluntary  settlement 
was  intended  to  defeat  the  subsequent  creditors.  That  being  so,  I 
do  not  think  that  the  Vice-Chancellor  need  have  felt  any  difficulty 
about  the  case  of  Spireti  t.  Willdws,  but  he  seems  to  have  con- 
sidered, that  in  order  to  defeat  a  voluntary  settlement  there  must 
be  proof  of  an  actual  and  express  intent  to  defeat  creditors.  That, 
however,  is  not  so.  There  is  one  class  of  cases,  no  doubt,  in  which 
an  actual  and  express  intent  is  necessary  to  be  proved — that  is,  in 
such  cases  as  Holmes  v.  Penney  (2),  and  Lloyd  v.  Aiiwood  (3), 
where  the  instruments  sought  to  be  set  aside  were  founded  on 

(1)  3  D.  J.  &  S.  293,  302.  (2)  3  K.  &  J.  90. 

.  (3)  3  De  6.  &  J.  614. 
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valuable  consideration ;  but  where  the  settlement  is  voluntary,        L,  0. 
then  the  intent  may  be  inferred  in  a  variety  of  ways.    For  instance,  ^ 


Fbbehav 

V. 


if  after  deducting  the  property  which  is  the  subject  of  the  volun- 
tary settlement,  sufficient  available  assets  are  not  left  for  the  pay- 
ment of  the  settlor  s  debts,  then  the  law  infers  intent,  and  it  would  ^^' 
be  the  duty  of  a  Judge,  in  leaving  the  case  to  the  jury,  to  tell 
the  jury  that  they  must  presume  that  that  was  the  intent.  Again, 
if  at  the  date  of  the  settlement  the  person  making  the  settlement 
was  not  in  a  position  actually  to  pay  his  creditors,  the  law  would 
infer  that  he  intended,  by  making  the  voluntary  settlement,  to 
defeat  and  delav  them. 

Now  in  this  case,  at  the  date  of  the  settlement,  Mr.  Custance 
was  really  insolvent ;  and  if  at  the  date  of  the  settlement  the 
bankers  had  insisted  on  payment,  and  had  issued  execution,  they 
could  not  have  got  a  present  payment  unless  they  had  resorted  to 
that  particular  policy.  That  being  so,  it  seems  to  me  that  the 
facts  of  this  case  bring  the  matter  entirely  within  all  the  decided 
cases,  and  it  is  enough  to  say  that  at  the  date  of  this  settlement 
Mr.  Custance  was  not  in  a  position  to  make  any  voluntary  settle- 
ment whatever. 

That  being  so,  the  appeal  must  be  dismissed,  and  dismissed  with 
costs,  as  I  can  see  no  reason  for  saying  that  the  decree  was  not 
right  in  giving  the  whole  costs  of  the  suit.  There  was,  previously 
to  this  case,  a  decision  by  Vice-Chancellor  Kinderdey  (Jenkyna  v. 
Vauffhcm  (1),)  laying  down  the  rule  that  where  a  subsequent  credi- 
tor institutes  a  suit  and  proves  the  existence  of  a  debt  antecedent 
to  the  settlement,  he  can  maintain  a  suit  such  as  this,  and  there- 
fore it  is  not  a  new  case.  There  can  be  no  reason  for  doubting  the 
correctness  of  that  decision,  either  in  point  of  principle  or  justice. 

Solicitors:  Messrs.  Turner  &  Turner;  'Kesars.  Paterson,  Snow, 
dk  Burnet/, 

(1)  3  Drew.  419. 
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L.  a  GIFFARD  v.  WILLIAMS. 

and  li.  J.  6. 

1870  Partition — Legal  Title — Action  at  Law — Hearing  of  Appeal, 

Jan.  27 ;  WLen  the  Plaintiff,  claiming  as  a  tenant  in  common  at  law,  has  been  oat 

Fd>,  9.  Qf  possession  for  many  years,  and  has  not  clearly  shewn  his  title,  the  Court 

will  not  decide  the  question  of  title  in  a  partition  suit,  but  will  leave  the 
Plaintiff  to  establish  his  title  at  law. 

On  an  appeal  by  a  Defendant  the  leading  counsel  for  the  Defendant  begins; 
the  evidence  of  the  Plaintiff  is  then  read ;  the  evidence  of  the  Defendant  is 
then  read ;  the  junior  counsel  for  the  Defendant  is  then  heard ;  the  counsel 
for  the  Plaintiff  are  then  heard ;  counsel  for  the  Defendant  replies. 

J.  HE  bill  in  this  case  was  filed  by  persons  claiming  under  the 
will  of  William  Giffard,  and  prayed  for  a  declaration  that  the 
Plaintiffs,  as  owners  of  Plae  Ucha  estate,  were  entitled  to  an  undi- 
vided moiety  of  a  field  called  Werglodd-Fadog,  in  the  county  of 
Flivdj  and  for  a  partition  of  the  field.  The  title  alleged  by  the 
Plaintiffs  was  a  legal  title ;  they  had  not  been  in  actual  possession 
for  many  years  f  and  for  many  years  the  rent  had  been  paid  to  the 
Defendants  by  the  tenant  of  the  field ;  but  a  payment  of  £2  a  year 
had,  for  fifty  years  and  upwards,  been  made  to  the  owners  of  the 
Flos  Ucha  estate,  by  the  owners  of  the  TyrdroU  estate,  which 
belonged  to  the  Defendants  or  those  under  whom  they  claimed ; 
and  the  Plaintiffs  alleged  that  these  payments  had  been  made  as 
rent  for  the  moiety  of  the  field ;  the  Defendants  alleged  that  it 
was  a  quitrent  on  their  estate  generally.  Other  allegations  were 
made  on  each  side,  and  a  great  quantity  of  documentary  evidence 
was  produced  on  each  side. 

The  Vice-Chancellor  Stuart  made  a  declaration  that  the  Plain- 
tiffs were  entitled,  and  decreed  a  partition  as  reported  (1). 

The  Defendants  appealed. 

Mr.  Morgan,  Q.C.,  for  the  Appellants,  contended  that  the  Court 
ought  not  to  entertain  a  partition  suit  when  the  Plaintiffs*  claim 
was  disputed  and  was  certainly  very  doubtful.  The  question  was 
purely  legal,  and  the  Plaintiffs  ought  to  be  left  to  establish  their 
right  at  law.    The  Act  25  &  26  Vict.  c.  42  did  not  apply,  as  its 

(1)  Law  Rep.  8  Eq.  494. 
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operation  in  such  a  case  is  excladed  by  sect.  4.      The  onus  of       L.  0. 
makincr  out  their  case  was  on  the  Plaintiffs. 

1870 

[There  was  some  discussion  as  to  the  order  of  proceeding,  which 
resulted  as  follows :] 

The  evidence  of  the  Plaintiffs  was  read  by  their  counsel.  Williamb. 

The  evidence  of  the  Defendants  was  then  read  by  their  counseL 

Mr.  Ignatius  Williams,  of  the  Common  Law  Bar,  was   then 
heard  for  the  Defendants,  following  Mr.  Morgan. 

Mr.  Frtf,  Q.C.,  and  Mr.  Edrdy,  Q.C.,  were  then  heard  for  the 
Plaintiffs. 

LoBD  Hatherlet,  L.C.,  said  that  it  would  not  be  proper  for 
this  Court,  under  colour  of  making  a  decree  for  a  partition,  in  fact 
to  decide  the  legal  right  to  this  land.  The  Plaintiffs  had  certainly 
not  been  in  possession  for  many  years,  unless  it  could  be  shewn 
that  the  payment  .of  £2  annually  by  the  Defendants  to  the  Plain- 
tiffs and  those  uuder  whom  they  claimed  was  made  in  respect  of 
this  land.  The  Defendants  had  exercised  all  the  rights  of  owners, 
and  there  was  nothing  to  shew  any  tenancy  in  common  except  the 
payment  of  this  £2.  The  evidence  was  not  in  their  Lordships' 
opinion  conclusive,  and  the  question  must  be  decided  by  a  jury. 
The  order  would  be  to  retain  the  bill  for  a  year  with  liberty  to  the 
Plaintiffs  to  bring  such  action  as  they  might  be  advised.  No  costs 
of  the  appeal. 

Sir  G.  M.  Giffard,  L.  J.,  concurred. 

Solicitors  for  the  Plaintiffs :  Messrs.  Futvoye  <k  Flower. 
Solicitor  for  the  Defendants :  Mr.  /.  Whitehouse. 
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March  18. 


Practice — Amendment — Adding  Plaintiff, 

A  bill  was  filed  against  the  lord  of  a  manor  by  a  Plaintiff,  on  behalf  of 
himself  and  all  the  other  freehold  and  copyhold  tenants  of  the  manor,  the 
Plaintiff  being  at  the  tim^  aware  that  there  were  enfranchised  copyholders  of 
the  manor  who  might  ha^e  similar  rights  against  the  lord  : — 

Held,  that  the  Plaintiff  could  not  obtain  leave  to  amend  by  adding  as  co- 
Plaintiff  one  of  the  enfranchised  copyholders. 

Order  of  the  Master  of  the  Polls  discharged. 

J.  HE  original  bill  in  this  case  was  filed  on  the  1st  of  December, 
1866,  by  I£.  W.  Peek,  "  on  behalf  of  himself  and  all  other  the  free- 
hold and  copyhold  tenants  of  the  manor  of  WinMedan*'  against 
Earl  Speneer :  and  alleged,  amongst  other  things,  that  the  Plaintiff 
was  a  freehold  tenant  of  the  manor  of  Wimbledon,  and  wa»  also  a 
copyhold  tenant  of  the  same  manor ;  that  the  freehold  and  copy- 
hold tenants  of  the  manor,  and  particularly  the  Plaintiff,  had 
certain  rights  over  the  common  of  the  manor,  which  contained 
above  1000  acres  of  land;  that  there  were  enfranchised  copy- 
holders who  had  also  rights ;  that  the  Defendant^  as  lord  of  the 
manor,  had  lately  encroached  on  the  common,  and  claimed  a  right 
to  enclose  parts  of  the  common ;  and  the  bill  prayed  declarations 
as  to  the  rights  of  the  Plaintiff,  and  the  other  freehold  and  copy- 
hold tenants  of  the  manor,  over  the  common,  and  that  the  Defen- 
dant might  be  restrained  from  encroaching  upon  or  inclosing  the 
common. 

Earl  Spencer,  in  August,  1868,  put  in  his  answer  to  this  bill» 
denying  the  title  of  the  Plaintiff;  and  in  the  answer  it  was  stated 
that  on  the  rolls,  in  many  instances,  enfranchised  copyholders  had 
been  treated  as  original  freeholders. 

On  the  28th  of  January,  1870,  the  Plaintiff  took  out  a  summons 
for  leave  to  amend  by  aiding  the  name  of  the  He  v.  E.  Huniingfard 
as  co-Plaintiff,  or  otherwise,  and  filed  an  affidavit  in  support  of  the 
summons,  to  the  effect  that  the  Plaintiff  had  been  advised  to  amend 
his  bill  by  adding  or  substituting  words  to  the  description  of  the 
class  on  whose  behalf  this  suit  was  instituted — such  as  to  include 
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therein  all  persons  who,  being  owners  of  land  formerly  copyhold  of     L.  J.  G. 
the  said  manor  of  Wimhledon  (but  now  enfranchised),  were  entitled        1^70 
to  the  commonable  and  other  rights  claimed  by  the  bill,  and  by       Peek 
adding  the  name  of  the  Rev.  E.  Huntingfordy  clerk,  as  a  co-Plain-     bpence^ 

tiff  in  this  suit,  and  by  making  sundry  other  amendments  in  the        

bill ;  that  unless  such  amendments  were  made,  the  rights  of  the  said 
enfranchised  copyholders  could  not  be  protected  in  this  suit,  or 
without  another  suit  being  instituted  on  behalf  of  the  said  enfran- 
chised copyholders — a  course  the  adoption  of  which  would  occasion 
great  additional  expense ;  and  that  the  concurrence  of  the  said 
E.  Htmtingford  as  co-Plaintiff  was  necessary  for  the  complete  and 
perfect  representation  of  the  class  of  persons  entitled  to  the  rights 
claimed  by  the  Plaintiff  in  this  suit. 

The  summons  was  adjourned  into  Court,  and  the  Master  of  the 
Holls  gave  the  Plaintiff  leave  to  make  the  amendments,  consider- 
ing that  the  case  proposed  to  be  made  by  the  amended  bill  was 
substantially  the  same  &s  that  made  by  the  original  bill. 

The  bill  was  accordingly  amended,  and,  as  amended,  was  by 
K  W.  Peek  and  the  Rev.  E,  Euntingford,  "  on  behalf  of  themselves 
and  all  other  persons  who,  being  owners  of  lands  and  tenements, 
freehold  or  copyhold,  or  formerly  copyhold,  of  the  manor  of 
WiTnbledont  in  the  county  of  Surrey,  are  respectively  entitled  to 
the  commonable  and  other  rights  hereinafter  mentioned,  except 
the  Defendant  hereto."  The  bill  was  further  amended  by  the 
introduction  of  statements  shewing  the  title  of  Mr.  Huntingford  to 
certain  lands  now  freehold  formerly  copyhold. 

The  Defendant  now  moved,  by  way  of  appeal,  that  the  order . 
might  be  discharged,  and  the  amendments  struck  out. 

Mr.  Jessely  Q.C,  and  Mr.  G.  T.  Simpson,  for  the  Defendant : — 

It  is  clear  that  an  amendment  of  this  kind  would  not  have  been 
allowed  formerly,  and  no  alteration  has  been  made  in  the  practice, 
except  that  misjoinder  of  Plaintiffs  is  no  longer  a  fatal  defect.  It 
is  clear  from  some  of  the  statements  in  the  bill  that  Peek  at  the 
time  when  the  original  bill  was  filed  was  aware  of  the  existence  of 
these  enfranchised  copyholders  and  of  their  rights.  The  case 
made  by  the  original  bill  related  to  another  class  of  rights,  and  the 
Defendant  may,  for  the  purposes  of  those  rights,  have  admitted 
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L.  J.  G.     things  which  he  would  not  have  admitted  in  a  different  sait,  and 
1870       which  are  not  true.    [They  dted  MiUigan  v.  Mitchell  (1).] 


V.  Mr.  Joshua  WtHiama,  Q.Cy  and  Mr.  Whatdy,  for  the  Plaintiff: — 

Bfxncbb. 
— -  It  does  not  follow,  from  the  statements  in  the  original  bill,  that 

the  Plaintiff  when  he  filed  it  was  aware  of  all  the  facts  as  to  the 

rights  of  the  enfranchised  copyholders.    The  bill  is  not  by  Peek 

alone,  but  by  him  on  behalf  of  all  the  other  freehold  and  copyhold 

tenants.    The  Defendant  was  in  possession  of  all  the  evidence,  and 

the  Plaintiff  could  not  know  the  true  state  of  the  manor  until  the 

answer  came  in.    It  appears  in  the  answer  that  the  lord  has  treated 

enfranchised  copyholders  as  freeholders,  and  it  is  he  who  has  thus 

caused  the  difficulty  of  the  Plaintiff. 

Sib  G.  M.  Gifpabd,  L.  J. : — 

As  regards  the  merits  of  the  case,  there  was  certainly  a  know- 
ledge by  the  Plaintiff  of  the  existence  of  enfranchised  copyholders 
at  the  time  when  his  original  bill  was  filed.  Then  the  answer  was 
put  in,  and  the  original  PlaintifiTs  title  was  as  distinctly  put  in  issue, 
and  as  distinctly  controverted  as  it  is  possible  tUat  a  Plaintiff's 
title  can  be ;  and  the  only  allegations  in  the  affidavit  made  on  the 
application  for  leave  to  amend  are,  in  effect,  that  the  bill  is  defec- 
tive for  want  of  parties.  I  do  not  object  to  his  amending  as  to 
the  persons  on  whose  behalf  he  sues,  but  wbat  I  do  object  to  is  the 
introduction  of  a  new  Plaintiff  with  a  new  and  distinct  title.  I  do 
not  think  it  would  be  just  towards  the  Defendant.  The  Master  of 
the  Eolls  seems  to  have  thought  that  the  cases  were  very  nearly 
identical,  but  I  do  not  consider  that  the  cases  are  identical,  where 
the  right  of  each  depends  upon  totally  different  and  distinct  proofs, 
and  upon  totally  different  and  distinct  titles ;  in  fact,  Mr.  Peek  may 
possibly  fail  in  the  proof  of  everything,  and  yet  Mr.  Euntingford^ 
because  his  name  is  added  to  the  bill,  may  sustain  it.  Under  those 
circumstances,  I  do  not  think  it  right  that  the  name  of  a  new 
Plaintiff  should  be  added.  I  agree  that  leave  should  be  given  to 
make  the  other  amendments ;  therefore  I  propose  to  make  a  new 
order,  striking  out  Mr.  Hundngford^s  name  as  Plaintiff,  and  also 
the  amendments  made  pursuant  to  the  order  appealed  from  and 

(1)  1  My.  &  Cr.  433. 
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consequent  on  Mr.  Huntingford  being  made  a  party ;  and  giving  l.  j.  6. 
the  Plaintiff,  by  consent,  leave  to  amend  his  bill  within  a  limited       1870 
time,  as  he  may  be  advised ;  the  costs  of  the  appeal  must  be  costs       ^^^ 

in  the  cause,  and  the  Defendant  is  not  to  take  any  objection  for  „   ^' 

DPKNCEB. 

want  of  parties  by  reason  of  an  enfranchised  copyholder  not  being       

a  party. 

Solicitors  for  the  Plaintiff :  Messrs.  Fawcett,  Borne,  &  Hunter. 
Solicitors  for  the  Defendant :  Messrs.  Frere,  Chdineley,  <&  Co. 


GUEST  V.  SMTTHE.  L.  j.  a 

Vendor  and  Purchaser — Sale  hy  Court — Siting  ajdde  PurcHcue^-Fidueiary  .J,^ 

Position^S6lieitor~-PaHicular8—^0  &  31  Viet.  c.  48, ».  7.  "May  3. 

Property  sold  in  a  foreclosure  suit  was  purchased  by  TT.,  a  solicitor, 
whose  name  appeared  on  the  particulars  of  sale  as  one  of  several  solicitors 
from  whom  particulars  of  sale  could  be  obtained.  He  was  not  solicitor  to 
any  of  the  parties  to  the  suit,  but  was  solicitor  to  some  creditors  of  the 
mortgagee,  one  of  whom  had  obtained  a  decree  for  administration  of  the  mort- 
gagee's estate.  IT.  had  two  days  before  the  sale  taken  out  a  summons  to 
obtain  leave  for  the  Plaintiff  in  the  administration  suit  to  attend  proceedings 
in  the  foreclosure  suit,  such  summons  being  returnable  on  the  day  after  the 
sale.  He  had  never  been  consulted  about  the  sale,  and  did  not  know  what 
was  the  amount  of  the  reserved  bidding : — 

Htid  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  TT.  was  not 
disqualified  from  purchasing,  for  that  his  client  was  at  liberty  to  purchase,  and 
therefore  his  being  her  solicitor  did  not  disqualify  him ;  and  that  the  mere 
fact  of  his  own  name  appearing  on  the  particulars  of  sale  as  a  person  from 
whom  copies  of  them  might  be  obtained  was  not  a  disqualification : 

Btld^  that  if  TT.  had  stood  in  such  a  fiduciary  position  as  to  be  disqualified 
from  purchasing,  the  statute  30  &  31  Vict  a  48,  s.  7,  would  not  have  been  a 
bar  to  setting  aside  the  purchase,  though  absolutely  confirmed. 

IHIS  was  a  motion  by  way  of  appeal  from  an  order  of  the  Master 
of  the  Rolls,  setting  aside  a  purchase  made  by  the  Appellant  of 
Lot  1  of  the  property  sold  in  the  caose. 

The  suit  was  instituted  in  1863,  by  Benjamin  Otbbona,  a  mort- 
gagee for  £8000,  and  Joseph  Crtiesi,  his  submortgagee,  against  the 
persons  interested  in  the  equity  of  redemption  of  the  mortgaged 
property.  Benjamin  Oibbons  having  died,  the  suit  was  revived  by 
Emily  Oibbons,  his  legal  personal  representative.    After  his  death 

You  V.  2T  1 
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L.  J.  G.  Miss  Elizabeth  Gibbons,  a  creditor,  instituted  a  suit  of  OSixms  v. 

1870  Cribbon$i  for  the  administration  of  his  estate,  in  which  a  decree  was 

o"^  made  for  administration.     Mr.  WigJU  was  solicitor  for  the  Plaintiff 

^'  in  that  suit  and  he  also  became  solicitor  for  the  Plaintiff  in  another 

Smtthe 

*      creditore'  suit  of  Berry  v.  Gibb<m$,  in  which  a  decree  had   been 

made  for  administration  of  the  same  estate.    Mr.  Wight  thus  had 
the  conduct  of  the  proceedings  in  those  two  suits. 

On  the  23rd  of  January,  1865,  a  decree  was  made  in  Chtest  v. 
Smythe  directing  a  sale  in  case  of  nonpayment  of  what  should  be 
found  due  on  the  mortgage. 

Considerable  delay  having  occurred  in  working  out  this  decree, 
the  parties  to  Gibbons  v.  Gibbons  became  desirous  of  intervening 
in  Guest  v.  Smythe.  On  the  19th  of  April,  1869,  Mr.  Wiffht 
applied,  in  Gibbons  v.  Gibbons,  for  leave  to  apply  in  Guest  v. 
Smythe  for  an  order  enabling  Miss  Gibbons  to  attend  the  pro- 
ceedings, which  leave  was  given.  On  the  13th  of  July,  1869, 
Mr.  Wight  had  an  interview  with  Mr.  Canning,  a  member  of  the 
firm  of  Coldieott  <k  Canning,  the  country  solicitors  of  the  Plaintifis 
in  Guest  v.  Smythe,  who  consented  to  Mr.  Wight  obtaining  an 
order  for  leave  for  Miss  Elizabeth  Gibbons  to  attend  the  proceed- 
ings in  that  cause ;  and  accordingly,  on  the  27th  of  July,  1869, 
Mr.  Wight's  agent  took  out  a  summons  for  Miss  Elizabeth  Gibbons 
to  have  liberty  to  attend  the  proceedings  in  Gv^  v.  Smythe. 
This  summons  was  returnable  on  the  30th,  and  on  that  day  the 
order  was  made,  but  was  dated  the  4th  of  August,  in  consequence 
of  delay  in  obtaining  an  affidavit  of  service  on  some  of  the  parties. 
No  person  attended  any  appointment  in  Guest  v.  Smythe  on 
behalf  of  Miss  Elizabeth  Gibbons  until  after  this  order  had  been 
made. 

In  the  meantime,  on  the  29th  of  July,  the  mortgaged  property 
was  put  up  for  sale.  Mr.  Wight  had  in  no  way  intervened  in  the 
preparations  for  the  sale.  The  particulars  were  prepared  by  the 
solicitors  of  the  Plaintiff  in  Guest  v.  Smythe,  without  Mr.  Wight 
being  in  any  way  consulted,  and  a  reserved  bidding  of  £5600  was 
fixed  for  Lot  1,  without  his  knowing  the  amount  On  the  printed 
particulars  and  conditions  of  sale  which  were  issued  was  this 
notice:  ''Particulars  and  conditions  of  sale  may  be  obtained  in 
London,  of  the  following  solicitors,  •  .  ;  and,  in  the  country,  of 
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Messrs.  CoMicottdt  Canning,  JDtidley ;  Mr.  Thomas  Wight,  Dudley; 
Messrs.  Hodgson  <&  Son,  Birmingham,  and  of  the  auctioneer.'* 

Mr.  Wight  attended  at  the  sale,  and  bid  in  ]^erson  for  Lot  1, 
which  was  knocked  down  to  him  at  £6110.  The  Chief  Clerk 
certified  the  result  of  the  sale  on  the  3rd  of  August,  and  the 
certificate  was  signed  and  approved  by  the  Judge  on  the  9th. 

On  the  27th  of  November,  a  summons  was  taken  out  by  a  person 
interested  in  the  estate,  but  not  a  party  to  the  cause,  that,  notwith- 
standing the  expiration  of  the  time,  the  certificate  might  be  varied 
80  as  to  declare  Mr.  Wight  not  a  purchaser.  This  summons  was 
afterwards  amended  by  making  it  a  summons  on  behalf  also  of 
some  of  the  Defendants.  The  Master  of  the  Bolls  made  an  order 
directing  the  property  to  be  put  up  for  sale  at  £6110 — Wight  to 
be  the  purchaser,  if  no  one  bid  more  than  that  sum  (1). 


L.  J.G. 

1870 


(1)  1870.  Mar.  12. 

LoBD  BoHUJiY,  M,R. : — 

I  wish  to  oonsider  this  case  before  I 
finally  dispose  of  it;  but  I  will  state 
now  what  I  consider  to  be  the  prin- 
ciples Rffecting  cases  of  this  description. 
I  do  not  think  that  the  confirmation 
of  the  sale  affects  the  question,  there 
not  having  been  unreasonable  delay  or 
acquiescence.  I  consider  the  case  to 
depend  on  the  principle  laid  down  by 
Sir  John  Leaeh  in  Orover  v.  Hugell 
(Z  Buss.  428) ;  that  the  question  is 
this^-was  it  the  duty  of  Mr.  Wight 
to  give  his  aid  to  the  procuring  of  the 
best  possible  price  ?  If  it  was  his  duty 
to  do  so,  then  he  could  not  buy.  So 
in  Re  Bhy^B  Trust  (1  Mac.  &  G.  488), 
it  is  expressly  laid  down  that  the  soli- 
citor who  conducts  the  sale  cannot 
become  the  purchaser  without  full  ex- 
planation to  the  vendors,  and  informing 
them  that  he  is  to  become  the  pur- 
chaser ;  and  in  the  course  of  that  case. 
Lord  Cottenham  refers  to  the  opinion 
of  Lord  Eldcn,  that  a  man  who  cannot 
himself  buy  cannot  give  another  person 
authority  to  buy.  First,  therefore,  I 
have  to  consider  wh&t  was  the  position 


of  Mr.  Wight.  He  was  the  solicitor  of 
certain  orators  of  Mr.  Gibbons,  and 
in  that  character  was  employed  to  take 
steps  for  the  purpose  of  intervening  in 
the  suit,  and  having  some  management 
in  the  suit,  for  which  purpose  he  ob- 
tained an  order,  though  not  until  a  day 
or*  two  after  the  sale.  That,  however, 
was  his  character  ;  he  therefore  was  re- 
presenting the  creditors  in  the  cause. 
The  sale  was  clearly  a  sale  on  behalf  of 
the  persons  interested  in  the  mortgage. 
It  was  for  the  purpose  of  all  the  cre- 
ditors, therefore,  and  they  were  as  much 
interested  in  its  being  a  good  sale,  in 
order  th&t  there  might  be  sufficient  to 
pay  them,  as  any  other  person;  and 
Mr.  Wight  was  their  solicitor,  and  only 
their  solicitor.  Now,  they  could  not 
have  appointed  a  person  to  purchase 
the  property  without  the  leave  of  the 
Court;  I  mean,  they  could  not,  in  their 
character  of  creditors,  have  appointed 
a  person  to  purchase.  Mr.  Wight  applied 
to  intervene  on  their  behalf,  and  I 
consider  that  when  his  name  was  added 
as  one  of  the  solicitors  for  the  vendor, 
he  was  to  act  on  their  behalf,  and  to 
make  the  sale  as  effective  as  it  could  be 
for  them.  That  being  his  character,  I 
r2  1 
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Mr.  Jesselj  Q.C.9  and  Mr*  Bagzhawe^  for  the  Appellant : — 

After  a  purchase  under  the  direction  of  the  Court  has  been  con- 
firmed, it  cannot  be  set  aside,  unless  there  be  fraud,  negligence, 


do  not  think  be  was  in  a  situation  in 
which  he  was  able  to  buy.  In  Orover 
v.  Hugdl  (3  Buss.  428),  a  purchaser  of 
land  which  had  formerly  been  part  of 
the  glebe  of  a  rectory,  and  had  been 
sold  for  the  redemption  of  the  land-tax, 
was  held  not  bound  to  complete  the 
purchase,  because  it  appeared  that  on 
the  sale  for  the  redemption  of  the  land- 
tax  the  rector  himself  had  been  the 
actual  purchaser  in  the  name  of  the 
curate.  Sir  John  Leach  says:  "The 
general  rule  in  Equity  is,  that  a  man 
cannot  place  himself  in  a  situation  in 
which  his  interest  conflicts  with  his 
duty.  The  duty  of  the  rector  was  to 
obtain  the  best  possible  price  for  the 
land  sold,  and  his  interest  as  purchaser 
was  to  pay  the  least  possible  price  for 
it.  It  is  no  answer  to  say  that  the 
superintendence  of  the  Commissioners 
would  secure  a  full  price.  The  sale  is 
to  be  by  public  auction,  and  before  two 
of  the  Commissioners,  or  some  person 
appointed  by  them,  and  their  appro- 
bation of  the  sale  is  required  by  the 
Act.  But  still  the  duty  of  the  rector 
was  to  give  his  aid  to  the  procuring  of 
the  best  possible  price."  I  consider 
that  every  one  of  those  observations 
applies  on  the  present  ocdlsion.  It  was 
the  duty  of  Mr.  Wight  to  give  all  his 
assistance  to  obtaining  the  best  possible 
price,  and  his  name  was  put  upon  the 
list  as  one  of  the  solicitors  for  that 
purpose.  I  do  not  assent  to  the  obser- 
vation which  has  been  made  by  Mr. 
Swantionf  with  reference  to  inserting 
the  name  of  an  hotelkeeper  where  the 
transaction  was  to  take  place,  that  the 
mere  fact  of  the  name  appearing  upon 
the  particulars  of  sale  would  prevent 
that  person  from  buying  ;  because  the 
observation  is  this :  when  infcHination 


is  to  be  obtained  from  the  solicitors,  it 
is  assumed  that  those  are  the  solicitors- 
for  the  persons  interested  in  the  sale— 
interested  in  obtaining  the  highest  pos- 
sible price  that  can  be  obtained  for  it ;. 
and  I  am  of  opinion  that  Mr.  WighVs 
duty  was,  on  behalf  of  the  creditors,  to- 
obtain  the  highest  possible  price,  and- 
to  do  everything  for  that  purpose,  and 
that  in  that  situation  he  was  not  com- 
petent to  buy.    I  will  look  further  into 
the  matter,  but  that  is  the  view  I  at* 
present  take  of  the  case ;  and  the  same 
principle  is  laid  down  by  Lord  Lang- 
dale,  in  Qreenlaw  v.  King  (3  Beav.  49). 
I  agree  in  the  observation  made  by  Mr» 
Jessel,  that  this  is  a  question  of  great 
importance;  but  it  appears  to  me  to 
turn  on  the  question  whether  a  personr 
whose  duty  it  is  to  assist  in  obtaining 
the  highest  possible  price  can  become- 
the  purchaser.     Observe  what  might 
in  many  cases  be  the  effect  of  a  bidding* 
by  a  person  in  Mr.  Wighfs  position. 
Upon  seeing  the'person  bid  whose  name 
was  put  on  the  particulars  as  one  of 
the  solicitors  concerned  in  the  sale, 
people  might  suppose  that  the  property 
was  bought  in,  and  that  it  was  not  an* 
effectual  sale.    I  am  therefore  disposed 
to  think,  that  the  proper  order  will  be 
to  direct  a  new  sale  of  the  property  ;  but 
in  that  case  I  ought^to  give  leave  to- 
amend  the  summons,  or  to  take  out 
another  summons  for  that  purpose.     If 
the  matter  is  carried  further — ^which  is- 
very  likely,  as  it  is  a  case  of  very  con- 
siderable importance — ^I  will  put  it  in 
such  form  that  every  facility  shall  be  • 
open  for  taking  the  opinion  of  the  Court 
of  Appeal. 

On  the  17th  of  March  His  Lordship 
adhered  to  these  views,  and  made  the 
order  under  appeal. 
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eurprise,  or  fiduciary  position :  Morice  v.  Bishop  of  Durham  (I)  ;      L.  J.  G. 
WhUe  V.  Wilson  (2) ;  ExectUors  of  Fergus  v.  Gore  (3).     There  are        1870 
jione  of  these  here.     In  re  Carews  Estate  (4),  Watson  v.  Bireh  (5),       g^^ 
Gower^s  Case  (6),  there  cited,  and  ThomhiU  v.  ThornhUl  (7),  all     g,rJ!i,HH 

illustrate  the  same  principle.    The  Master  of  the  Bolls  said  he       

made  it  a  rule  that  no  solicitor  whose  name  appeared  on  the  par« 
ticulars  should  bid,  but  the  cases  shew  no  trace  of  such  a  rule. 
The  rule  is»  that  no  person  who  stands  more  or  less  in  the  position 
of  a  vendor  shall  buy,  as  in  Lister  t.  Lister  (8).  Here  Wight  had 
nothing  to  do  with  the  sale,  and  his  clients  had  no  claim  against 
anything  but  the  mortgage-money.  The  statute  30  &  31  Vict, 
c.  48,  s.  7,  prevents  the  sale  being  opened ;  and  even  apart  from 
that  statute  it  ought  not  to  be  opened  after  such  delay. 

Mr.  Sovihgate,  Q.C.,  and  Mr.  Simmonds,  for  the  Defendants  who 
had  obtained  the  order : — 

We  submit  that  the  rule  of  the  Master  of  the  Bolls  is  a  sound 
one,  that  no  solicitor  whose  name  appears  on  the  particulars  can 
bid.  He  is  thus  held  out  as  being  in  a  fiduciary  position,  and  his 
biddbg  damages  the  sale.  He  is  estopped  from  saying  that  he  is 
not  acting  on  behalf  of  the  vendors.  A  purchase  by  any  one  in  a 
fiduciary  position  is  voidable  at  the  option  of  the  parties  bene« 
fidally  interested  in  the  purchase-money :  Ex  parte  Hughes  (9) ; 
Lister  V.  Lister  ;  CampbeU  v.  Walker  (10).  The  statute  does  not 
^pply ;  it  was  not  intended  to  affect  the  case  of  a  person  who  was 
under  a  personal  disqualification  to  become  a  purchaser. 

Mr.  Swanston,  Q.C.,  and  Mr.  BoviUf  for  the  Plaintiffs. 

Mr.  Bagshawe,  in  reply. 

•Sm  G.  M.  GiFPABD,  L. J. : — 

In  the  view  that  I  take  of  this  case,  it  is  unnecessary  for  me  to 
express  any  opinion  as  to  the  effect  of  the  statute  30  &  31  Vict 

(1)  11  Ves.  57.  (6)  6  Bro.  P.  0. 148. 

(2)  14  Ibid.  151.  (7)  2  Jac.  ic  W.  347. 

(3)  1  Sch.  A  Lef.  350.  (8)  6  Yes.  631. 

(4)  26  Beav.  187.  (9)  Ibid.  617. 

(5)  2  Yes.  51.  (10)  6  Yea.  678. 
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L.  J.  6.     c.  48,  beyond  saying  this — that  I  should  not  consider  myself  in  the 

1870        least  degree  precluded  by  it  from  opening  this  sale,  if  I  were  of 

Gumr       opinion  that  Mr.  WiffJU  was  at  all  in  the  position  of  the  vendor's 

g**         solicitor,  or  of  a  solicitor  who  had  been  consulted  about  the  pur- 

chase,  or  who  was  selling,  or  who  owed  any  duty  to  any  person  in 

the  cause  in  respect  of  the  sale.  Certainly  the  case  is  of  consider- 
able importance.  On  the  one  hand,  it  is  of  great  importance  that 
the  rules  of  the  Court  on  this  subject  should  in  no  way  be  relaxed  ; 
but,  on  the  other  hand,  it  is  equally  important  that  sales  by  the 
Court  should  not  be  more  easily  impeached  than  ordinary  sales. 
As  regards  the  rules  of  this  Court,  it  is,  of  course,  well  known  that 
a  person  who  has  the  conduct  of  a  sale  under  the  direction  of  the 
Court  cannot  himself  buy ;  and,  of  course,  it  is  equally  well  known 
that,  as  he  cannot  buy,  his  solicitor  cannot  buy.  It  is  equally 
well  known  that  parties  to  the  suit  cannot  buy  without  the  special 
leave  of  the  Court ;  and,  because  they  cannot  buy,  their  solicitor 
also  cannot  buy.  There  are  also  other  well-known  rules — ^such  as^ 
that  a  trustee  for  sale,  an  assignee  under  a  bankruptcy,  or  the  soli- 
citor of  an  assignee,  cannot  buy ;  and,  generally  speaking,  that 
where  a  man's  duty  and  interest  in  respect  of  the  purchase  conflict 
he  cannot  become  a  purchaser.  If  I  thought  that  this  case  came 
within  any  one  of  those  well-established  rules,  I  should  un* 
doubtedly  afiQrm  the  decision  under  appeal.  But  I  must  confess 
that,  looking  at  the  whole  of  this  case,  I  think  that  to  affirm  the 
decision  would  be  carrying  those  rules  to  such  an  extent  as  to 
render  it  difficult  to  say  where  we  are  to  stop,  and  perhaps  deter 
the  persons  who  would  be  most  likely  to  give  a  good  price  from 
bidding  for  a  property  put  up  for  sale  by  the  Court.  The  facts  of 
the  case  are  these : — As  regards  Mr.  Wiffht,  he  was  not  a  solicitor 
to  any  party  to  the  cause.  He  was  solicitor  to  Miss  Ulizaheth 
CUbhons,  who  was  not  a  party  to  this  suit,  but  was  Plaintiff  in  a 
creditors'  suit  for  the  administration  of  Mr.  Gtbhons*  estate.  The 
particulars  of  sale  were  not  prepared  by  Mr.  Wiffht,  nor  was  he 
even  consulted  about  them.  There  was  a  reserved  bidding  fixed, 
but  Mr.  Wiffht  had  nothing  to  do  with  fixing  it.  He  did  not 
know  what  it  was,  nor  had  he  the  means  of  getting  that  know- 
ledge.  The  only  connection  he  had  with  the  suit  was  this : — ^He 
being  the  solicitor  for  Miss  Elizabeth  CHbbons,  and  the  solicitor  for 
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other  creditors  of  Mr.  CUbbons,  had,  on  the  13th  of  July,  an  inter-     L.  J.  O. 
yiew  with  Mr.  Canninff,  at  which  it  was  arranged  that  he  should       1S70 
obtain  an  order  to  attend  the  proceedings  in  the  suit ;  and  two       g^^ 

days  before  the  sale — ^he  having,  some  weeks  before,  obtained  in  the     ^  ^' 

creditors  suit  an  order  enabling  him  to  make  the  application — a       

summops  was  taken  out  for  the  purpose  of  giving  Miss  Elizabeth 
ChSAons  leave  to  attend  the  proceedings,  he  being  her  solicitor. 
The  sale  took  place,  and  at  the  time  when  it  took  place  I  do  not 
hesitate  to  say  that  Miss  Elizdbdh  Oibbona  could  have  bought, 
and,  beyond  all  question,  any  one  of  the  creditors  of  Mr.  CUhbons 
could  have  bought.  If  that  be  so,  why  could  not  Mr.  Wiffht  buy  ? 
— ^the  only  reason  against  his  doing  so  being  (except  his  name 
appearing  in  the  particulars),  that  he  was  the  solicitor  of  Miss 
Elizabeth  OibbonSy  and  had  intervened  to  the  extent  which  I  have 
already  stated.  After  the  sale  had  taken  place — the  sale  being  at 
a  reserved  bidding,  there  not  being  a  tittle  of  evidence  that  the 
sale  was  in  any  way  misconducted^  or  that  a  single  person  present 
abstained  from  bidding  through  supposing  that  Mr.  Wiffht  was  a 
person  who  had  peculiar  knowledge,  or  who  stood  in  a  fiduciary 
relationship : — after  the  sale,  true  it  is  that  in  Chambers  (not  Mr. . 
Wiffht  himself,  but,  I  suppose,  his  town  agent,  appearing  for  Miss 
Elizdbeth  Oiblbons),  an  order,  or  rather  a  memorandum,  in  the  Chief 
Clerk's  book  was  made,  giving  Miss  OHibons  leave  to  attend ;  but  no 
order  was  drawn  up  till  the  4th  of  August,  the  result  of  the  sale 
having  been  certified  on  the  Srd,  and  there  is  no  attendance  on 
behalf  of  Miss  Oibbons  until  after  the  date  of  th6  order  of  the  4th 
of  August.  Under  these  circumstances,  if  the  matter  stood  there, 
can  I  possibly  say  that  persons  in  the  position  of  the  creditors  of 
Mr.  CUbbons — who  had  nothing  to  do  with  the  conduct  of  the  sale, 
had  nothing  to  do  with  the  preparation  of  the  particulars,  and  who 
were  not  consulted  in  any  degree — can  I  say  that  they  could  be 
precluded  from  purchasing?  If  they  were  not  precluded  from 
purchasing,  why  should  their  solicitor  be  precluded,  this  applica- 
tion being  not  by  them  against  their  own  solicitor,  but  by  parties 
in  the  cause  who  had  all  the  means  of  seeing  that  the  particulars 
were  properly  prepared,  and  all  the  means  of  seeing  that  a 
proper  reserved  bidding  was  fixed,  and  that  the  sale  was  properly 
conducted? 
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L.  J.  G.  That  being  so^  the  only  question  that  really  remains  is  the 
1870  question  of  the  reference  on  the  particulars  of  sale.  Kow,  is  this 
Guest  ^  ^  ^^^^  down  (because  that  is  what  it  really  amounts  to),  that  in 
Smythe  ^^^  ^^®®  ^^  *  ^^®  ^y  ^^®  Court,  if  in  the  conditions  of  sale — which 
—  conditions  shew  who  the  vendor's  solicitors  are— there  is  this  repre- 
sentation^ "  Printed  particulars  and  conditions  of  sale  may  be  had 
in  London  of  the  following  solicitors  "  (naming  them),  *'  and  in  the 
country  of  the  following  solicitors  "  (naming  them),  then,  if  any 
one  of  the  solicitors  thus  referred  to  as  persons  who  will  supply 
particulars  or  conditions  of  sale — he  not  having  been  consulted,  not 
being  responsible,  not  having  any  right  to  interfere  with  the  con- 
duct of  the  sale  in  the  smallest  degree — happens  to  bid  (and  you 
must  extend  it  to  whether  he  bids  for  himself  or  for  his  client), 
parties  to  the  suit  can,  even  after  the  confirmation  of  the  purchase, 
come  to  set  aside  the  sale  ?  I  think  that  the  laying  down  such  a 
rule  is  not  at  all  essential  for  the  ends  of  justice,  and  not  at  all 
essential  for  the  purpose  of  insuring  a  fair  sale,  but,  on  the  con- 
trary, would  tend  to  depreciate  sales  by  the  CJourt  Certainly,  if 
this  was  a  sale,  not  by  the  Court,  but  in  the  ordinary  way,  no  such 
rule  could  be  applied ;  and  why  should  it  be  applied  to  sales  by 
the  Court?  I  think  that  to  do  so  would  be  extending  the  rules  of 
the  Court  beyond  all  reason ;  and  that  being  so,  I  am  of  opinion 
that  this  order  ought  to  be  discharged.  With  respect  to  the  costs, 
I  cannot  see  that  Mr.  WiffJit  has  done  anything  which  is  in  the 
slightest  degree  wrong,  and  the  only  question  about  costs  is  that 
there  are  a£Sdavits  of  unnecessary  length. 

[His  Lordship  then  (subject  to  directions  for  disallowing  part  of 
the  costs  of  the  a£Sdavits)  gave  Mr.  Wiffht  his  costs  below  out  of 
the  purchase-money,  but  gave  no  costs  of  the  appeal.] 

Solicitors :  Palmer,  Eland,  dt  NeUIeshijp  ;  Fidd,  Boseoe,  &  Co. ; 
Combe  dt  Wainwriffht. 
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In  re  NATIONAL  PEOVINCIAL  MARINE  INSURANCE        L.J.a 

COMPANY.  1870 


GILBERT'S  CASE.  JftrwlO. 

Company — Director — Transfer  to  escape  Liability — Fraudulent  Use  of  Power  to 
make  Calls — Practice — Power  of  Liquidate* — Rectification  of  Hegister, 

A  director  of  a  company  is  not  in  the  position  of  a  trustee  of  his  shares 
for  the  general  body  of  shareholders,  and  under  ordinary  circumstances  he 
may  deal  with  them  as  freely  as  any  other  shareholder,  provided  he  does  not 
part  with  his  qualification.  But  he  is  a  trustee  of  his  power  of  making 
calls  for  the  general  body  of  shareholders,  and  must  not  use  it  for  his  own 
benefit,  without  regard  to  their  interests. 

By  the  articles  of  association  of  a  company,  the  directors  had  power  to 
refuse  to  register  the  transfer  of  shares  until  the  calls  duo  on  them  were  paid. 
But  this  rule  was  not  to  apply  to  a  transfer  which  had  been  lodged  for 
registration  before  the  call  was  declared* 

On  the  17th  of  April  the  directors  agreed  to  make  a  call  in  order  to  pre- 
vent the  transfer  of  numerous  shares  which  was  threatened  by  some  of  the 
shareholders,  but  the  declaration  of  the  call  was  postponed  until  the  23rd, 
when  it  was  formally  made.  On  the  18th  of  April  one  of  the  directors  trans- 
ferred some  of  his  shares  to  his  clerk,  under  circumstances  which  shewed  that 
he  did  so  to  escape  liability ;  and  the  transfer  was  left  for  registration  on  the 
same  day,  and  registered  on  the  20th,  the  other  directors  being  o^isant  of 
the  transaction.    The  company  was  afterwards  wound  up : — 

^eld;  that  inasmuch  as  it  appeared  that  the  formal  declaration  of  the  call 
had  been  postponed  in  order  to  assist  the  transferor  in  getting  the  transfer 
registered,  the  registration  was  void,  and  the  transferor  was  put  on  the  list  of 
contributories  in  respect  of  the  shares. 

The  order  of  the  Master  of  the  Rolls  afiSrmed,  but  on  different  grounds. 

Whether  a  liquidator  in  a  voluntary  winding-up  under  supervision  has 
power  to  rectify  the  roister  of  shareholders  without  applying  to  the  Court, 
qumre, 

JL  HIS  was  an  appeal  from  an  order  made  by  the  Master  of  the 
Bolls  in  the  winding-up  of  the  National  Provincial  Marine  Insurance 
Company y  Limitedy  whereby  he  refused  to  reduce  the  number  of 
shares  in  respect  of  which  the  Appellant,  George  QHherty  had  been 
made  a  contributory  from  245  to  120. 

By  the  26th  clause  of  the  articles  of  association  of  the  com- 
pany,  it  was  provided  that  the  transferor  should  remain  the  holder 
of  shares  till  the  name  of  the  transferee  should  be  entered  on  the 
register :  by  the  27th  clause,  that  on  the  transfer  being  executed 
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L.  J.  O.  and  presented  to  the  company^  along  with  such  evidence  as  to  the 
1870  title  of  the  transferor  and  of  the  execution  of  the  transfer  by  him 
Gilbkbt's  as  the  board  of  directors  might  require,  the  company  should  register 
2^  the  transferee  as  a  member :  by  the  28th  clause,  that  the  board 
might  decline  to  register  the  transfer  of  any  share  made  by  a 
member  indebted  to  the  company :  and  by  the  29th  clause,  that 
no  transfer,  unless  with  the  previous  consent  of  the  board,  should 
be  made  or  registered  after  a  call  on  such  share  had  been  made, 
until  the  amount  of  such  call,  together  with  the  amount  of  all 
overdue  calls  (if  any)  upon  all  other  shares  of  the  transferor,  and 
the  amount  of  all  interest  (if  any)  in  respect  of  such  overdue 
calls,  should  have  been  first  paid  to  the  company,  and  that  not- 
withstanding the  time  appointed  for  payment  of  the  calls  should 
not  have  arrived;  but  the  last-mentioned  provision  was  not  to 
apply  to  any  transfer  which  might  have  been  actually  lodged  at 
the  ofiice  previously  to  the  call  being  made. 

The  Appellant  was  a  director  of  the  company,  and  the  holder  of 
245  shares  of  £25  each,  on  which  £2  lOs.  had  been  paid.  In  April, 
1867,  the  Appellant,  wishing  to  diminish  the  number  of  shares 
which  he  held,  applied  to  Mr.  Hardy,  a  clerk  in  his  employment 
at  a  salary  of  £250  a  year,  to  take  125  of  his  shares  at  the  market- 
price,  which  was  then  Is,  a,  share.  Hardy  asked  him  whether  it  waa 
likely  that  there  would  be  any  calls  on  the  shares,  afid  the  Appel- 
lant told  him  that  there  probably  would  be,  but  not  exceeding  £1 
on  each  share ;  and  that  if  any  call  were  made,  he  would  lend  him 
the  money  to  pay  it.  Hardy  accordingly  paid  £6  5^.  to  the 
Appellant,  and  the  transfer  to  him  was  executed  on  the  18th  of 
April,  and  sent  in  to  the  officer  of  the  company  on  the  same  day. 
It  was  affirmed  by  the  directors,  and  registered  on  the  20th 
of  ApriL 

In  the  meantime  the  secretary,  Mr.  Hodges,  being  alarmed  at 
the  intention  of  several  of  the  shareholders  to  part  with  their 
shares,  proposed  to  the  directors  that  a  call  should  be  made  at 
once,  which  would  have  the  effect  of  preventing  their  doing  so 
without  the  consent  of  the  directors,  under  the  29th  clause  of  the 
articles  of  association. 

A  special  meeting  of  the  board  was  accordingly  summoned  for 
the  16th  of  April.    What  took  place  at  this  and  the  subsequent 


Case. 
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meetings  was  thus  narrated  in  the  affidavit  of  Mr.  Dotones,  one  of  L.  J.  6. 
the  directors  :-r-On  the  16th  of  April,  Mr.  Sedges  explained  that  1870 
he  had  heard  that  several  shareholders  at  Newcastle  intended  gilbert's 
transferring  their  shares  to  men  of  no  means  in  order  to  escape 
from  their  liability,  and  he  requested  that  an  immediate  call  should 
be  made  in  order  to  frustrate  their  attempts ;  but  all  the  directors 
did  not  attend,  and  as  this  was  an  important  step,  the  resolution 
to  make  a  call  was  not  formally  passed,  and  the  directors  present 
agreed  to  postpone  actually  making  the  call  until  the  following 
day — ^meaning  Wednesday,  the  17th  of  April,  which  was  the  usual 
weekly  board-day.  At  the  meeting  on  the  17th  of  April,  Oilberi 
and  several  other  directors  being  present,  Mr.  J.  Eeald  attended 
on  behalf  of  the  NewcasUe  shareholders.  After  some  discussion  it 
was  agreed  that  a  call  of  £1  10s.  per  share  should  be  made ;  but 
at  the  request  of  Mr.  Hedld,  who  wished  to  confer  with  the  NetceasOe 
shareholders,  a  formal  resolution  was  not  passed.  Accordingly, 
another  special  meeting  was  summoned  for  the  20th  of  April,  for 
the  purpose  of  actually  passing  the  resolution.  At  the  meeting  of 
the  20th  of  April,  at  which  CHIberi  was  also  present,  a  formal  reso- 
lution was  submitted  for  making  a  call  of  £1  lOs.  on  each  share, 
payable  by  two  instalments  of  15a.  each. 

Mr.  Daumes  also  stated  that  it  was  generally  his  duty  to  examine 
and  pass  the  transfers  that  were  left  for  registration,  and  his 
affidavit  proceeded  as  follows :  "  At  the  said  meeting  of  the  20th 
of  April,  1867,  the  said  Qeorge  OUbert,  0.  F.  Ellis,  and  A  Jarvis 
(who  were  also  directors),  pressed  to  have  certain  transfers  regis- 
tered ;  whereupon  some  discussion  took  place  whether  these  trans- 
fers ought  to  be  registered,  some  of  the  directors  contending  that 
as  the  call  was  made  expressly  for  the  purpose  of  frustrating  such 
transfers,  the  directors  ought  not  to  sanction  such  registration ; 
and  it  was  ultimately  arranged,  at  the  suggestion  of  some  of  the 
directors,  that  it  would  be  better  to  postpone  actually  making  the 
call  in  order  that  H.  A.  Coffey^  who  was  then  in  Ireland^  might 
attend ;  and  it  was  arranged  to  telegraph  for  the  said  H.  A.  Coffey, 
and  the  meeting  was  rearranged  for  Friday  the  23rd  of  April. 
When  this  was  agreed  to,  the  said  (7.  F,  IXlis,  A.  Jarvis,  and 
G,  OUbert  then  pointed  out  that  the  call  would  not  bo  actually 
passed  and  recorded  until  the  23rd  of  April,  and  they  again 
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asked  to  have  their  transfers  registered,  as  they  stated, '  for  what 
they  were  worth ;'  and  ultimately  it  was  arranged  to  pass  the  regis- 
tration thereof,  although  some  of  the  directors  expressly  stated 
that  such  transfers  were  irregular  and  invalid  ;  and  on  this  under- 
standing I  allowed  my  initials  to  remain  annexed  to  the  particulars 
of  such  transfers." 

Among  the  transfers  thus  passed  was  the  transfer  of  the  125 
shares  sold  by  QHbert  to  Hardy,  and  Hardi/s  name  was  accordingly 
placed  upon  the  register. 

On  the  23rd  of  April  another  meeting  was  held,  at  which  the 
resolution  to  make  the  call  was  formally  passed. 

On  the  22nd  and  23rd  of  April  various  transfers  from  share- 
holders at  NewcasBe  were  lodged  for  registration,  but  the  directors 
refused  to  pass  them  unless  the  call  of  £1  lOs.  was  paid.  One  of 
the  transferees  of  these  shares  subsequently  applied  to  the  Master 
of  the  Bolls  to  rectify  the  register  and  insert  his  name ;  but  the 
Court  refused  the  application,  considering  that  the  directors  were 
right  in  refusing  to  register  the  transfer  (1). 

In  December,  1867,  resolutions  were  passed  and  confirmed  for 
winding  up  the  company  voluntarily,  and  in  March,  1869,  an  order 
was  made  for  continuing  the  winding-up  under  the  supervision  ot 
the  Court. 

The  liquidator  removed  the  name  of  Hardy  from  the  list  of  con- 
tributories,  upon  which  it  had  been  placed  in  respect  of  the  125 
shares  transferred  to  him,  and  inserted  Gilbert's  name,  thereby 
increasing  his  shares  from  120  to  245.  Gilbert  accordingly  ap- 
plied to  the  Master  of  the  Bolls  to  reduce  the  number  again  to 
120.  His  Lordship  refused  the  application,  but  gave  no  costs,  and 
from  this  decision  QHbert  appealed  (2). 


(1)  Ex  jpatie  Parker,  Law  Bep. 
2  Ch.  686. 

(2)  1870.  May  6. 

LOBD  BOHILLT,  M.R. : — 

I  am  of  opinion  that  this  transfer  is 
not  valid,  and  I  will  endeavour  to  make 
my  reasons  plain  for  coming  to  that 
conclusion.  In  the  first  place,  I  do  not 
at  all  mean  to  dispute  the  cases  which 
Lave  been  decided,  that  a  person  who 


has  a  certain  number  of  shares  in  a 
company  which  lie  thinks  is  turning 
out  ill,  may  get  rid  of  those  shares  by 
selling  them  to  anybody  whom  he  can 
get  to  take  them,  provided  there  is  no 
fraud  committed.  Whether  a  director 
can  do  that  is  a  question  which  has 
never  yet  been  determined,  and  I  ap- 
prehend that  he  cannot.  His  situation 
is  that  of  trustee  for  the  shareholders, 
and  therefore  he  is  not  at  liberty  to  do 
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Mr.  Swanston,  Q.C.,  and  Mr.  Everiii,  for  the  Appellant : — 

The  directors  have  no  inherent  power  to  veto  transfers :  Weston's 
Case  (1).  The  principle  of  joint-stock  companies  is  that  share- 
holders can  get  rid  of  their  shares,  arid  their  liability  with  them.  In 
the  present  case  the  power  of  refusal  of  the  directors  was  confined 
to  the  case  of  shareholders  who  had  not  paid  their  calls.  There  is 
no  principle  on  which  directors  are  on  a  different  footing  from  other 
shareholders,  provided,  of  course,  they  do  not  make  use  of  their 
position  to  the  injury  of  the  company,  or  part  with  their  qualifica- 


L.  J.  G. 

1870 


Gilbbbt's 
Oask. 


things  which  he  does  not  tliink  for  the 
benefit  of  all  the  shareholders  of  the 
company — still  less  may  he  do  so  to 
gain  pecuniary  advantage  to  himself. 

Now,  the  first  question  I  have  to 
consider  is:  "Was  this  a  transfer  of 
shares  for  the  purpose  of  getting  rid  of 
the  liability  ?"  I  do  not  say  there  was 
any  fraud  in  the  transaction.  It  was 
done  quite  openly,  hut  that  it  was  done 
to  escape  liability  is,  I  think,  conclu- 
sively proved.  [His  Lordship  then  re- 
ferred to  the  evidence,  and  continued] : 
— I  repeat  that  I  am  of  opinion  that  a 
director  is  not  at  liberty  to  get  rid  of  his 
own  liability  for  the  purpose  of  throwing 
an  increased  liability  upon  his  eestuia 
que  tnut.  I  never  heard  that  deter* 
mined,  and  I  certainly  shall  not  be  the 
first  Judge  to  sanction  such  a  doctrine. 

Mr.  Bwanston  relied  upon  the  fact 
that  in  the  articles  of  association  there 
is  no  power  for  the  directors  to  refuse  a 
transfer  except  where  the  person  who 
makes  the  transfer  is  indebted  to  the 
company.  But  I  decided  in  Ex  parte 
Farker  that  there  is  an  inherent  right  in 
directors  to  do  what  they  think  reason- 
able on  behalf  of  their  cestuis  que  trust ; 
and  although  there  is  no  power  con- 
tained in  the  articles  of  association, 
they  have  an  inherent  right  and  power 
in  them,  where  they  think  the  transfer 
is  decidedly  to  the  injury  of  the  cestuis 
que  trustf  to  refuse  to  allow  such  trans- 
fers to  be  made.    The  directors  did  so 


in  that  case,  and  I  upheld  them,  on  the 
ground  that  they  had  such  inherent 
right,  and  Lord  Justice  Boit  seems  to 
have  agreed  in  that  conclusion  (Law 
Rep.  2  Ch.  686). 

The  matter  is,  therefore,  in  this  posi- 
tion— that  not  only  in  my  opinion  is  a 
director  precluded  from  selling  his 
shares  for  the  purpose  of  escaping  his 
liability  upon  his  cestuis  que  trust,  but 
the  case  becomes  much  stronger  when 
he  and  the  other  directors  of  the  com- 
pany had,  in  the  exercise  of  that  inhe- 
rent discretion,  which  in  my  opinion 
is  vested  in  them,  disallowed  a  similar 
transfer  by  persons  who  were  not  direc- 
tors, thereby  placing  on  record  their 
opinion  that  transfers  under  these  cir- 
cumstances were  not  beneficial  to  the 
company,  and  ought  not  to  be  allowed. 

[His  Lordship,  after  expressing  his 
opinion  that  this  was  not  a  case  in 
which  the  acquiescence  of  the  directors 
could  bind  the  meeting,  concluded  as 
follows] : — 

I  am  therefore  of  opinion  that  this 
was  an  erroneous  transfer,  and  the 
result  is  that  the  liquidator  was  correct 
in  his  view  of  the  case.  Whether  he 
was  right  technically  or  not,  whether 
he  could  of  his  own  authority  erase  the 
transfer  or  not,  is  not,  as  I  understand, 
the  question  now  raised,  and  Mr.  OH^ 
hert  must  remain  a  shareholder  for  the 
245  shares. 

(1)  Law  Rep.  4  Ch.  20. 
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L.  J.  G.      tion.   Gilbert^  therefore,  had  a  right  to  reduce  his  number  of  shares, 
1870        even  though  his  only  object  was  to  escape  liability.    The  transao- 
Oilbbbt's    ^io^  ^^^8  ^^  out-and-out  transfer,  and  there  were  no  suspicious  cir- 
^^*'       cumstances  attending  it.    The  circumstances  of  the  transfer  by  the 
Newcastle  shareholders  (1)  were  very  different    Upwards  of  600 
shares  were  transferred  to  a  pauper  for  5«.,  and  the  transfer  was 
not  lodged  till  the  call  had  been  made.    In  the  present  case  the 
shares  were  sold  at  the  market-price  of  1«.  a  share,  and  the  transfer 
was  lodged  before  the  call  was  passed.    The  liquidator  was  wrong, 
in  point  of  form,  in  altering  the  register  without  applying  to  the 
Court  for  an  order  to  do  so.    This  is  only  now  important  on  the 
question  of  costs ;  but  if  we  are  not  successful  on  the  merits,  we 
submit  that  we  ought  not  to  pay  costs,  as  the  liquidator  could  not 
properly  make  the  alteration  without  coming  to  the  Court. 

[The  LoBD  Justice  Giffabd  : — ^Has  it  ever  been  decided  that  a 
liquidator  must  come  to  the  Court  in  a  case  of  this  kind  ?] 

The  Master  of  the  EoUs  was  of  that  opinion,  and  for  that  reason 
gave  no  costs  in  the  application.  Ex  parte  Eintrea  (2)  bears  upon 
this  question. 

Mr.  Bagshawe  (Mr.  Jessel,  Q.C.,  with  him),  for  the  liquidator: — 

We  do  not  contend  that  a  director  cannot  deal  with  his  shares 
as  any  other  shareholder ;  but  we  say  that  he  cannot  make  his 
power  of  making  calls  subservient  to  his  desire  to  escape  liability. 
Of  that  power  the  directors  are  trustees  for  the  company,  and  if 
they  exercise  or  refrain  from  exercising  it  for  their  own  interest 
they  are  committing  a  breach  of  trust.  In  the  present  case  the 
call  had  been  agreed  upon  on  the  17th  of  April,  before  QHberCs 
transfer  had  been  lodged,  and  there  was  no  reason  for  postponing 
it  till  the  23rd  of  April,  except  to  get  that  transfer,  and  the 
transfers  of  the  other  directors,  registered  before  the  call  was 
formally  declared.  The  directors  have,  therefore,  used  their  power 
in  a  fraudulent  way,  and  cannot  be  allowed  to  benefit  by  it 

Mr.  Sfcanston,  in  reply. 

(1)  Ex  parte  ParkeVy  Law  Bep.  2  Ob.  685. 
(2)  Law  Rep.  6  Ch.  95. 
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Sir  G.  M.  Giffard,  L.  J. : —  l.  j.  g. 

I  quite  accede  to  a  part  of  Mr.  SwandorCs  argument  in  this  case.       J^ 

le  ttsm  """^ 

kirn  6 

9 


casetir 

I. 


I  agree  that  according  to  Weston's  Case  (1),  and  according  to  what    Gilbeiit'b 
I  have  always  considered  to  be  the  law,  there  is  no  inherent  power        


in  the  directors,  apart  from  the  provisions  of  the  articles,  to  refuse 
to  register  a  proper  and  valid  transfer,  if  that  proper  and  valid 

bfer  Fe  transfer  is  submitted  to  them.  I  quite  agree,  also,  that  because  a 
man  is  a  director  he  is  not  necessarily  a  trustee  of  the  shares  he 
holds  for  the  general  body  of  shareholders ;  and  in  a  vast  variety 
of  circumstances  he  is  just  as  free  to  deal  with  his  shares— except 
perhaps  his  qualification,  which  he  cannot  deal  with  without  giving 
up  his  directorship — as  any  other  person* 

%  ^^  But  those  two  propositions  do  not  cover  this  case.    Here  were 

^^^^  directors  who  had  what  was  unquestionably  a  discretion  to  exer- 

cise with  reference  to  a  fiduciary  power — ^namely,  a  power  to 

^^  decide  whether  at  a  particular  time  a  call  ought  or  ought  not  to 

be  made;  and  if  at  a  particular  time,  namely,  on  the  17th  of 
April,  they  had  exercised  that  discretion  by  saying  that  a  call 

^'^  should  be  made,  then,  beyond  all  question,  the  shares  could  not 

^  have  been  transferred  as  thev  have  been. 

With  these  observations  let  us  now  turn  to  the  facts  of  the  case. 
Mr.  CHlbert,  no  doubt,  bad  been  talking  to,  and  probably  negotia- 
ting with.  Hardy  some  time  before  this  17th  of  April.  Hardy  was 
a  clerk  in  the  service  of  his  firm,  and  had  a  salaiy  of  £250  a  year. 
Eut  I  am  satisfied  he  could  not  pay  at  that  time,  and  I  am  satis- 
fied that  Mr.  Oilbert  knew  he  could  not  pay,  anything  like  a  sum 
of  £500  for  calls,  because  Mr.  Oilbert  himself  admits  that  he  pro- 
mised, in  his  negotiation  with  Hardy,  to  lend  him  the  money  that 
was  requisite  for  the  purpose  of  enabling  him  to  pay  the  call.  In 
that  state  of  things  there  is  a  meeting  of  the  directors  on  the  17th 
of  April,  and  at  that  time  it  is  clear  that  Mr.  Oilbert  was  desirous 
of  getting  rid  of  his  liability  on  some  of  his  shares.  I  have  no 
doubt  from  the  evidence  that  EUis  and  Jarvis  also  had  the  same 
thing  in  view,  and  I  have  no  doubt^  also,  from  what  appeared  in 
the  evidence,  that  all  the  directors  must  have  known  that  those 
shares  which  were  in  the  name  of  the  clerk  were  shares  for  which, 
possibly,  the  transferor  might  be  held  liable.    That  being  so,  I  will 

(1)  Law  Rep.  4  Ch.  20. 
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L.  J,  O.      take  up  the  evidence  of  Dowries  and  Hodges^  and  see  exactly  how 
1870       matters  stood : — [His  Lordship  then  read  passages  from  the  affi- 

GnsEBT'B    dft^^^  of  Downes  and  Hodges  to  the  effect  before  stated,  and  con- 
^'       tinned :— ] 

With  respect  to  what  took  place  on  the  20th  and  23rd  of  April, 
I  do  not  think  it  material  to  consider  it,  for  I  think  that  what 
took  place  on  the  17th  is  really  the  key  to  this  transaction.    If 
there  had  been  no  proposal  of  a  call  antecedently  to  the  time  when 
the  transfer  to  Hardy  had  been  sent  in  (which  was  on  the  18th), 
possibly  the  case  may  have  stood  in  a  very  different  position. 
Eut  what  we  have  to  see  is,  what  was  the  state  of  things  on  the 
17th,  and  what  was  Mr.  Oilberfs  duty  on  that  day.     I  will  not 
read  the  paragraph  in  Mr.  Hodges*  affidavit,  but  he  goes  into  detail 
more  than  Mr.  Doumes.    It  is  plain  to  my  mind  that  any  directors 
who  were  disinterested  on  this  subject,  who  could  exercise  their 
discretion  without  bias — ^knowing  as  they  did  what  was  about  to  be 
done  with  reference  to  the  Newcastle  shareholders,  knowing  that  a 
call  was  necessary,  knowing  that  within  a  few  days  at  all  events 
a  call  must  be  made — would  on  the  17th,  if  they  had  any  regard  to 
the  due  interests  of  their  shareholders  and  of  the  company,  have 
made  the  call,  as  it  was  their  plain  duty  to  do,  on  that  day.     I 
have  no  hesitation  in  saying  that  I  can  find  but  one  reason  why 
the  directors  did  not  make  the  call  on  that  day,  and  that  reason 
was  that  their  duty  and  their  interests  lay  in  totally  opposite 
directions;  and  if  persons  having  to  exercise  a  fiduciary  power 
choose  to  place  themselves  in  this  position,  that  their  interests 
pull  one  way  while  their  duty  is  plainly  to  do  something  quite 
different,  and  for  that  reason  they  abstain  from  exercising  that 
power,  they  must  be  held  to  all  the  same  consequences  as  though 
that  power  had  been  exercised.    It  follows,  therefore,  as  a  matter 
of  course,  that  in  this  case  the  Appellant  must  be  held  liable  in 
respect  of  these  shares,  because,  according  to  the  terms  of  the 
articles,  unless  the  transfer  is  left  antecedently  to  the  calls  being 
made,  the  directors  are  not  bound  to  register  the  transfer.     This 
transfer  was  not  left  until  the  18th  of  April,  and  I  hold  that  on 
the  17th  Mr.  GHlbert  ought  to  have  done  his  best  to  have  had  the 
call  made,  and  that  all  the  other  directors  ought  to  have  done 
their  best  to  have  a  call  made ;  and  the  conclusion  I  draw  from 
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the  facts  is,  that  they  did  not  do  so  because  they  were  desirotis  at  L.  J.  G. 

that  time,  before  the  call  was  made,  to  get  rid  of  their  shares  iii  1870 

order  to  escape  liability.  Qn^mfs 

That  being  so,  these  transfers  are  void ;  and  the  result  is  that  ^^^ 
the  appeal  must  be  refused  with  costs,  and  the  Appellant  must 
also  pay  the  costs  in  the  Court  below. 

Mr.  SwansUm : — ^The  liquidator  must  have  come  to  the  Court 
for  leave  to  make  the  alteration.  On  this  ground  the  Master  of 
the  Bolls  gave  no  costs. 

Sib  G.  M.  Giffabd,  L.  J. : — I  shall  act  upon  the  rule  which  I 
laid  down  in  such  cases  when  I  was  Yice-Chancellor,  that  the 
party  who  is  wrong  must  pay  the  costs. 

Solicitors :  Mr.  J.  E.  Carter ;  Messrs.  Pa/rher  &  Clarke. 


June  10, 


In  re  LONDON  AND  MEDITERRANEAN  BANK.  L.  J.  G. 

BOLOGNESrS  CASE.  ^^^ 

Company — Disposition  of  Property  pending  Winding-up — Companies  Act^  1862, 

ff.  153. — Acceptance  of  BiU  of  Exchange, 

After  the  commenoement  of  the  voluntary  winding-up  of  a  company,  but 
before  the  notice  of  it  appeared  in  the  London  Gazette,  one  of  the  directors, 
-who  had  also  been  appointed  one  of  the  liquidators,  accepted  a  bill  of  exchange 
on  behalf  of  the  company.  He  had  no  special  authority  to  accept  the  bUl 
for  the  other  liquidators,  and  no  notice  appeared  on  the  acceptance  that  the 
company  was  in  liquidation : — 

Held  (affirming  the  decision  of  Stuart,  V.C),  that  thia  was  not  a  dis- 
position of  the  property  of  the  company  under  the  153rd  section  of  the 
Companies  Act,  1862,  and  that  the  holder  of  the  bill  could  not  prove  for 
the  amount 

X  HIS  was  an  appeal  from  an  order  of  Yice-Chancellor  Stuart, 

made  in  the  winding-up  of  the  London  and  Mediterranean  Bank, 

Limited. 

The  bank^  the  affairs  of  which  have  been  several  times  before 

the  Couii;,  was  wound  up  yoluntarily  by  a  resolution  passed  on  the 
VouY.  2U  1 
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L.  J.  G.     6th  of  November,  1865,  and  oonfirmed  on  the  22nd  of  November. 

1870        The  notice  of  the  resolution  appeared  in  the  London  Gazette  of  the 
Bo^]J^J]Bgi'g  26th  of  November. 

2^  On  the  24th  of  November  the  four  liquidators,  who  had  been 

appointed  at  the  meeting  held  on  the  22nd,  met,  and  passed  a 
resolution  that  the  bank*s  acceptances  should  continue  to  be  signed 
by  one  of  the  liquidators  and  the  manager,  as  theretofore. 

In  pursuance  of  this  resolution,  Mr.  Maxwell,  one  of  the  liqui- 
dators, who  was  also  a  director,  and  the  manager,  accepted  several 
bills,  and,  among  others,  on  the  25th  of  November  they  accepted 
a  bill  of  exchange  for  £1000,  drawn  by  J.  P.  OerUUe,  and  dated 
the  5th  of  October,  1865.  There  was  nothing  on  the  face  of  the 
acceptance  to  shew  that  the  bank  wcus  in  liquidation,  and  Mr.  MaaweU 
signed  as  "  director,"  not  as  ^'  liquidator."  An  order  was  afterwards 
made  to  continue  the  winding-up  under  the  supervision  of  the 
Court.  In  December,  1865,  the  bill  was  indorsed  for  value  to 
Mr.  Bclognedy  who  denied  that  he  had  any  notice  of  the  winding- 
up  when  the  bill  was  indorsed  to  him.  He  now  claimed  to  prove 
for  the  amount  of  the  bill  against  the  bank.  The  Yice-Chancellor 
refused  to  make  any  order  on  the  application,  and  Mr.  Bclognesi 
appealed. 

Mr.  Swanston,  Q.C.,  and  Mr.  Waller,  for  the  Appellant,  admitted 
that  after  the  decision  in  Fx  parte  Birmingham  Banking  Con^ 
pony  (1),  they  could  not  support  the  validity  of  the  acceptance  of  a 
bill  of  exchange  by  one  liquidator  without  special  authority  for  that 
purpose.  But  they  submitted  that  the  acceptance  of  this  bill  was  a 
disposition  of  the  effects  of  the  company  in  the  ordinary  course  of 
business,  which  might  be  sanctioned  by  the  Court  under  the  153rd 
section  of  the  Compcmies  Act,  1862.  The  acceptance  took  place 
before  the  advertisement  of  the  winding-up  in  the  London  Gazette, 
and  the  persons  tendering  the  bill  for  acceptance  had  no  notice, 
either  from  the  form  of  the  signatures  of  the  acceptors  or  otherwise, 
that  the  winding-up  had  commenced.  The  whole  transaction  was 
perfectly  bond  fide  on  the  part  of  the  drawer  and  holder  of  the  bill, 
and  was  now  a  completed  transaction  which  the  Court  could  support. 
They  referred  to  Ex  parte  Pearson  (2). 

(1)  Law  Rep.  8  Ch.  661.  (2)  Law  Rep.  3  Ch.  443. 
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Mr.  Hardy,  Q-C.^  and  Mr.  Hiffffins,  for  the  Liquidators,  were  not     L.  J.  G. 
called  on.  1870 


Sib  G,  M.  Giffard,  L. J. : — 

This  is  an  attempt  to  uphold  a  bill  which  is  not  the  bill  of  the 
company.  I  am  of  opinion  that  the  acceptance  oi  this  bill  was  not 
a  **  disposition  of  the  property,  effects,  or  things  in  action  of  the 
company "  within  the  meaning  of  the  153rd  section  of  the  Com- 
jpanies  Act^  1862,  and  the  Court  has,  therefore,  no  power  to  support 
it  on  that  ground.  Under  the  5th  clause  of  the  133rd  section,  all 
the  powers  of  the  directors  ceased  upon  the  commencement  of  the 
winding-up.  The  bill  was  accepted  by  a  person  who  had  no  power 
to  accept  it,  either  as  director  or  as  liquidator :  it  was,  therefore, 
not  the  bill  of  the  company.  The  appeal  must  be  dismissed,  and 
the  Appellant  must  pay  the  costs  both  of  the  appeal  and  in  the 
Court  below. 

Solicitors :  Messrs.  Bryan  &  Dawson  ;  Messrs.  Lewis,  Munns, 
4S:Co. 


B0L00NESl*8 

Case. 


you  V.  2  j: 
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L.  C.  WILKINSON  V.  LINDGREN. 

1870 


Wm — Construction — Charitabie  Qifi — Uncertainty — "Any  other  Beligious 
June  29.  Institution  or  Purposes.^ 

A  testatrix  gave  legacies  to  several  charitable  institutions,  and  then  gave 
her  residuary  personal  estate  "  to  and  amongst  the  different  institutions,  or 
to  any  other  religious  institution  or  purposes  as  A,  and  B,  might  think 
proper  " : — 

Held  (affirming  the  decision  of  the  Master  of  the  Bolls),  that  the  bequest 
of  the  residue  was  a  good  charitable  gift,  and  not  void  for  uncertainty. 

MaBY  DAVIDSON,  by  her  wiU  dated  the  3rd  of  March,  1840, 
gave  several  pecuniary  legacies  to  various  persons,  and  also  to 
the  following  charitable  institutions  : — the  Weshyan  Methodist 
Socieit/y  the  British  and  Foreign  Bible  Society^  the  Womroui 
Preacher^  Fund,  the  Woodhouse  Orove  School,  the  Kingswood 
School,  the  Ghajpel  Fund,  the  Wedeyan  Methodist  Ghapel  in  Whitby^ 
the  Wedeyan  Methodist  Benevolent  Society  at  Whitby,  The 
testatrix  bequeathed  her  residuary  estate  to  her  executors,  Thomas 
Fletcher  and  James  Wilkinson,  upon  trust  to  convert  the  same 
into  money,  and  to  pay  thereout  her  debts,  funeral  and  testa- 
mentary expenses^  and  also  the  several  legacies  thereinbefore 
bequeathed ;  and  as  to  the  residue  or  surplus  of  the  money  to  arise 
and  be  produced  from  her  said  estate  and  effects^  after  making^ 
such  payments  as  aforesaid,  upon  trusts  which  she  declared  in  the 
following  words :  **  The  trustees  to  pay  and  divide  the  same  to  and 
amongst  the  different  institutions,  or  to  any  other  religious  institu- 
tion or  purposes  as  they  the  said  Thomas  Fletcher  and  James 
Wilkinson  may  think  proper,  which  disposition  I  leave  to  their 
discretion." 

The  bill  was  filed  by  the  trustee  who  had  been  appointed  in 
place  of  J.  Wilkinson,  T.  Fletcher  having  renounced  probate,  for 
the  administration  of  the  estate  of  the  testatrix,  and  a  question 
arose  as  to  the  construction  of  the  residuary  gift,  the  next  of  kin 
contending  that  it  was  void  for  uncertainty.  The  Master  of  the 
Eolls  decided  that  it  was  a  good  charitable  gift,  and  the  next  of 
kin  appealed  from  his  decision. 
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Mr.  Roxburgh,  Q.C.,  Mr.  Swanstony  Q.C.,  and  Mr.  Phear,  for  the       L.  0. 
next  of  kin,  contended  that  the  word  "  religious  "  applied  only  to       1870 
"  institution,"  and  not  to  "  purposes ;"  and  that  the  bequest  was    Wilkiotoit 
therefore  void  for  uncertainty.    The  feet  that  one  word  was  in  the    i^„^^. ' 

singular  and  the  other  in  the  plural  was  a  proof  that  the  testatrix       

did  not  mean  the  same  adjective  to  apply  to  both.  Some  of  the 
charities  mentioned  in  the  earlier  part  of  the  will  were  not 
properly  religious  institutions,  which  shewed  that  the  testatrix  had 
in  view  other  objects  beyond  religious  institutions.  They  referred 
to  3forice  v.  Bishop  of  Durham  (1),  where  the  gift;  was  for  **  objects 
of  benevolence  and  liberality ;"  Ellis  v.  Sdby  (2),  where  the  gift 
was  for  "  charitable  or  other  purposes ;"  Vezey  v.  Jamson  (3),  where 
the  gift  was  to  "  charitable  or  public  purposes,  or  to  any  person 
or  persons,"  in  all  which  cases  the  bequests  were  held  void ;  and 
also  to  Baker  v.  Sutton  (4),  where  the  words  were  "religious 
and  charitable  institutions  and  purposes  within  the  Kingdom  of 
England/*  Dolan  v.  Maedermot  (5),  where  the  words  were  "chari- 
ties and  other  public  purposes  in  Tadmarton ;"  and  Toumsend  v. 
Carus  (6),  where  the  words  were  "  societies,  subscriptions,  or  pur- 
poses having  regard  to  the  glory  of  God  in  the  spiritual  welfare  of 
His  creatures,"  in  which  case  the  bequests  were  supported  as  good 
charitable  gifts. 

Mr.  SoiUhgaie,  Q.C.,  and  Mr.  Bunting,  for  the  charities  named  in 
the  will,  and 

Sir  B.  BaggdHay,  Q.C.,  and  Mr.  C,  HaU,  for  the  Plaintiff,  were 
not  called  on. 

Lord  Hathieeley,  L.C. : — 

I  do  not  see  how  you  can  carry  on  the  word  "other"  without 
carrying  on  "  religious  "  also.  The  only  argument  for  a  contrary 
construction  which  seemed  to  me  at  aU  forcible  was  that  "  institu- 
tion "  was  in  the  singular  number,  and  "  purposes  "  in  the  plural, 
and  that  the  same  adjective  could  not  be  intended  to  apply  to 
both.     But  there  is  nothing  ungrammatical  in  such  use  of  an 

(1)  10  Vcs.  622.  (4)  1  Keen,.  224. 

(2)  7  Sim.  352.  (6)  Law  Rep.  3  Ch.  676. 
<3)  1  S.  &  S.  69.  (6)  3  Hare,  267. 

2-3:2  1 
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L.  c.  adjective  in  the  English  language,  and  we  constantly  use  such  expres- 
1870  sions  as  '*  other  object  or  objects."  In  the  present  case  I  think 
WiLKiKsoN  the  testatrix  has  made  her  intention  plain ;  for  she  has  first  given 
LiNDGHEN  l^g^i^s  to  several  institutions,  all  of  which  were  in  connection  with 
— •  the  religious  body  to  which  she  belonged :  and  whether  they  were 
strictly  religious  institutions  or  not,  I  think  it  is  clear  that  she 
regarded  them  as  such,  for  she  says,  '^  amongst  the  several  institu- 
tions, or  any  other  religious  institution."  Suppose  a  person  whose 
peculiar  propensity  was  military,  or  financial,  or  medical,  left 
legacies  to  institutions  connected  with  his  favourite  subject,  and 
then  gave  his  residue  in  trust  for  other  "  military,"  or  '*  financial," 
or  "  medical  institutions  or  purposes,"  could  there  be  a  doubt  that 
he  meant  the  purposes  to  be  of  the  same  nature  as  the  institu- 
tions ?  The  testatrix  has  properly  added  the  word  "  purposes," 
because  she  considered  that  religion  could  be  promoted  by  other 
modes  than  by  permanent  institutions.  If  she  had  meant  the 
trustees  to  have  a  wider  discretion,  the  use  of  the  words  *'  religious 
institution  "  would  have  been  altogether  superfluous.  I  think  the 
gift  is  a  good  charitable  bequest,  and  the  appeal  must  be  dismissed. 
As  the  difficulty  was  caused  by  the  testatrix,  the  costs  will  come 
oiit  of  the  residue. 

Solicitors:  Messi-s.  Gregory,  Bowdiffes,  &  Bawle,  agents  for 
Messrs.  Cooper  dt  Son,  Manchester;  Mr.  Masterman;  Mr.  Greaves 
Walker. 
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THOMPSON  V.  DUNN.  L.  c. 

and  L.  J.  G. 
Pleading — Answer — Eoixeptions — Insufficiency,  jg^Q 


The  widow  of  a  testator  carried  on  his  business  under  a  direction  in  the  *^«"^  7. 
will  that  the  executors  should  allow  her  to  carry  it  on,  and  to  have,  while 
carrying  it  on,  the  use  of  the  capital  employed  in  it,  and  of  his  other  personal 
estate.  After  her  death,  the  Plaintiffs,  who  had  supplied  her  with  goods  for 
the  purposes  of  the  business,  filed  their  bill  against  the  testator's  personal  re- 
presentative, claiming  a  lien  on  the  funds  employed  in  the  trade,  and  by  their 
interrogatories  asked  for  accounts  of  the  testator's  personal  estate  and  of  the 
personal  estate  employed  in  the  business.  The  executor  declined  to  set  forth 
the  accounts,  on  the  ground  that  if  it  should  be  decided  at  the  hearing  that  the 
Plaintiffs  had  no  such  lien  as  they  claimed,  the  discovery  would  be  useless :— 

Ileld  (reversing  the  decision  of  Malim^  ^•COi  that  the  executor  was  bound 
to  give  the  account. 

xHIS  was  an  appeal  by  the  Plaintiffs  from  an  order  of  Vice- 
Chancellor  Malins^  overruling  exceptions  to  the  answer  of  the 
Defendant  Dimn. 

The  case  made  by  the  bill  was  to  the  following  effect : — The  tes- 
tator, Francis  HugginSy  bequeathed  his  residuary  personal  estate, 
including  specifically  the  goodwill  of  his  business  as  an  innkeeper, 
to  his  executors  Tayhr  and  Feam^  upon  the  trusts  thereinafter 
declared;  and  directed  that  his  wife  should  have  the  option  of 
carrying  on  his  business  during  her  widowhood,  and  that  his 
trustees  should  permit  her,  while  carrying  it  on,  to  have  the 
entire  use,  disposal,  and  management  of  all  the  capital,  credits, 
stock,  and  effects  which  should  be  due,  owing,  or  belonging  to  him 
in  the  business,  and  of  all  other  his  personal  estate.  The  profits 
were  to  belong  to  the  wife  for  the  support  of  herself  and  such 
of  the  testator's  children  as  should  be  under  twenty-one,  and  not 
otherwise  suflSciently  provided  for.  After  her  death  or  marriage, 
or  giving  up  the  business,  the  trustees  were  empowered  to  carry  it 
on,  and  if  they  thought  fit  not  to  do  so  they  were  to  convert  the 
estate  and  invest  it  upon  trust  as  therein  mentioned. 

The  testator  afterwards,  by  a  codicil,  substituted  the  Defendant 
Bunn  for  Taylor  as  executor  and  trustee.  He  died  in  1862,  and 
the  will  was  proved  by  Dunn  alone.  The  bill  alleged  (par.  8), 
that  for  the  purpose  of  carrying  on  the  business,  the  widow  pos- 
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L.  C.       sessed  herself,  with  the  privity  and  consent  of  Dunn,  of  all  the 

testator's  personal  estate  not   specifically  bequeathed,  except  so 

y^^y^       much  as  was  requisite  for  payment  of  the  testator's  funeral  and 

Thoxfbon    testamentary  expenses,  which  were  duly  paid  by  the  executor ;  and 

Dunn.       that  by  means  of  the  personal  estate  so  possessed  by  the  widow, 

she  paid  all  the  testator's  debts  and  carried  on  his  business. 

The  Plaintiffs,  who  were  brewers,  alleged  that  the  widow,  at  the 
time  of  her  death  in  1867,  was  indebted  to  them  for  beer  supplied 
to  her'  for  the  purposes  of  the  above  business,  and  that  she  died  in- 
testate, and  that  no  person  had  taken  out  administration  to  her 
estate.  The  bill  was  filed  against  Dunn  and  the  three  children  of 
Mrs.  HugginSy  claiming  a  lien  on  the  personal  estate  authorized  by 
the  testator  to  be  used  in  the  trade ;  and  it  prayed  for  an  account 
of  what  was  due  to  the  Plaintiffs  and  other  unsatisfied  creditors 
upon  the  trust  estate  of  the  testator ;  that  it  might  be  declared 
that  the  Plaintiffs  ani  such  other  creditors  had  a  lien  upon  the 
personal  estate  authorized  to  be  used  in  the  trade ;  that  accounts 
might  be  taken  of  such  personal  estate,  and  that,  if  necessary,  an 
account  might  be  taken  of  the  testator's  debts  and  funeral  expenses ; 
and  that  provision  might  be  made,  out  of  the  estate  authorized  to 
be  employed  in  the  trade,  for  payment  of  the  Plaintiffs  and  the 
other  unsatisfied  creditors  on  the  trust  estate. 

The  interrogatory  founded  on  par.  8  asked  whether  the  widow 
did  not^ ''  with  the  privity  and  consent "  of  Dunn,  possess  herself 
of  all,  or  some  and  what  part,  of  the  testator's  estate  not  specifi- 
cally bequeathed,  &c.,  &c.,  and  whether  she  did  not  "  thereby  or  how 
otherwise,  or  in  fact,  pay  all,  or  some  and  which^  of  the  testator's 
debts,  and  whether  or  not  carry  on  the  testator's  business."  Dunn^ 
in  answer  to  this,  admitted  that  the  widow  did, ''  without  objec- 
tion on  my  part»"  possess  herself  of  all  the  'personal  estate  not 
specifically  bequeathed,  and  said  he  believed  that  the  funeral  and 
testamentary  expenses  were  paid  by  her,  **  together  with  certain 
debts  owing  by  the  testator,"  out  of  the  profits  of  the  business. 
This  formed  the  subject  of  the  first  exception. 

The  14th  interrogatory  called  for  an  account  of  the  testator's 
personal  estate  and  of  the  personal  estate  employed  in  the  business. 
Dunn  answered  as  follows :  "  I  submit  to  the  judgment  of  this 
Honourable  Court,  that  I  ought  not  to  be  required  or  compelled  to 
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set  forth  the  account  and  give  the   discovery  sought  by  the       L.  0, 
14th  interroffatory,  until  it  has  been  decided  whether  or  not  the 

1870 


Plaintiffs  are  entitled  to  a  lien  upon  the  testator's  estate  and 
effects  sought  to  be  enforced  by  their  said  bill ;  for  if  it  should  Thompsoh 
be  decided  that  the  Plaintiffs  are  not  entitled  to  such  lien,  the  Draw, 
expense  and  trouble  of  setting  forth  such  account  and  giving  such 
discovery  would  be  simply  thrown  away."  Dunn  stated  his  igno- 
rance as  to  wliether  anything  was  due  to  the  Plaintiffs  for  goods 
supplied  or  not.  He  admitted  having  got  in  after  the  death  of  the 
widow  the  personal  estate  employed  in  the  business,  and  that  he 
had  in  hand  so  much  of  it  as  he  had  not  employed  in  payment  of 
the  testator's  debts  ;  but  he  did  not  state  the  amount  The  refusal 
to  render  accounts  was  the  subject  of  the  second  exception. 

Vice-Chancellor  Malins  having  overruled  the  exceptions — the 
first  on  the  ground  that  the  interrogatory  had  been  sufficiently 
answered,  and  the  second  on  the  ground  suggested  in  the  answer 
— the  Plaintiffs  appealed. 

Mr.  Glasae,  Q.C.  (Mr.  Chapmun  Barter  with  him),  for  the  Plamtiffs, 
iaving  opened  the  facts  of  the  case,  was  stopped  by  the  Court 

Mr.  Amphldt,  Q.C.,  and  Mr.  Fischer,  for  Dunn,  in  support  of 
the  order : — 

The  tendency  of  the  later  cases  has  been  to  excuse  a  Defendant 
from  discovering  what  is  not  wanted  to  establish  the  Plaintiff's 
title  at  the  hearing,  if  there  is  a  hond  fide  question  whether  the 
decision  at  the  hearing  will  not  shew  him  to  have  no  title :  Ddarue 
V.  Dickinson  (1) ;  Swabey  v.  Sutton  (2).  Clegg  v.  Edmonson  (3) 
was  appealed  from,  and  the  Lords  Justices  did  not  order  the  disco- 
very (4).  Here  we  admit  assets  in  hand,  and  the  Plaintiffs  want  no 
more  to  get  a  decree  if  they  are  right  in  point  of  law :  Lockett  v. 
LocTcett  (5)  and  Moore  v.  Craven  (before  the  Lord  Chancellor  and 
Lord  Justice  CHffard,  January  26th,  1870),  support  our  contention. 
If  it  should  be  decided  at  the  hearing  that  there  is  no  lien,  the 
bill  must  be  dismissed,  and  the  expense  of  giving  accounts  of  the 
testator's  estate  will  have  been  thrown  away. 

(1)  3  K.  &  J.  388.  (3)  22  Beav.  126. 

(2)  1  H.  &  M.  514.  (4)  8  D.  M.  &  G.  798. 

(5)  Law  Rep.  4  Ch.  336. 
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Dunn. 


L.  c.       Lord  Hatherley,  L.C.  : — 

ftiid  L.  J.  G. 

In  my  opinion  it  is  impossible  to  support  the  order  under  appeal. 
There  is  no  case  in  which  the  Court  has  ever  applied  the  doctrine 
t,.  *  of  Adams  v.  Fisher  (1),  so  as  to  allow  an  executor  by  answer  to  refuse- 
to  set  out  an  account  of  his  receipts  and  payments.  I  do  not  mean 
to  say  that  there  might  not  be  a  case  where  the  Court  would  allow 
him  to  do  so  if  the  asking  for  the  accounts  was  vexatious.  But^ 
looking  at  the  position  of  an  executor,  the  Court  has  always 
thought  it  desirable  that  he  should,  by  his  answer,  make  a  fult 
discovery  of  the  assets,  so  that  the  Plaintiff  may  be  in  a  position 
to  move  :to  have  the  balance  brought  into  Court.  The  case  of  a 
partnership  stands  on  a  different  footing,  for  there  no  use  can  be 
made  of  the  account  before  the  hearing.  So  in  the  case  of  a 
patentee's  suit,  where  the  Defendant  denies  infringement,  an 
account  of  profits  is  of  no  use  before  the  hearing ;  and  in  lihore  v. 
Craven,  a  discovery  of  the  names  of  the  purchasers  of  the  machines 
would  not  be  of  any  use  for  the  purposes  of  the  suit.  The  Court 
has  often  compelled  executors  to  answer  even  where  the  discovery 
sought  was  vexatiously  minute.  I  cannot  say  that  in  this  case  the 
Plaintiff  has  no  chance  of  obtaining  a  decree ;  and  that  being  so, 
the  only  questions  are,  whether  the  interrogatories  are  improper, 
and  if  not,  whether  they  have  been  sufficiently  answered  ?  It  is 
impossible  to  say  that  the  interrogatory  as  to  debts  was  improper, 
and  it  has  not  been  answered  at  all.  The  interrogatory  as  to  the 
assets  is  very  stringent,  and  may  seem  to  require  the  Defendant  to 
set  out  an  account  of  needless  particularity ;  but  these  things  must 
be  looked  at  in  a  reasonable  way,  and  it  is  well  known  that  the 
Court  does  not  even  sanction  an  executor's  setting  out  a  list  of 
assets  with  the  minuteness  of  an  auctioneer's  catalogue.  We 
should  be  doing  mischief  if  for  the  first  time  we  were  to  hold 
an  executor  justified  in  refusing  by  answer  to  set  out  any  accounts^ 


Sir  G.  M.  Giffard,  L.  J. : — 

.  The  Court,  while  it  takes  care  that  no  oppressive  use  is  made  of 
its  forms  of  procedure,  must  take  care  that  parties  are  not  allowed 
to  rofuse  discovery  which  they  ought  to  make.    This  is  not  a 

.    (1)  3  My.  &  Cr.  52G. 
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partnership  casoi   but  an  executorship  case,  and  the  exceptions        L.O. 
must  be  allowed  with  costs.    The  expense  occasioned  ^by  the  De- 
fendants refusing  to  give  discovery  has  been  far  greater  than  the 
expense  of  putting  in  a  proper  answer  in  the  first  instance. 

Solicitors:  Messrs.  Dohinsan  &  Oeare;    Messrs.  Henderson  dt 
Bedhead, 


Thompson 
Dunn. 


June  2,  S. 


ALLEN  V.  BONNETT.  L.  a 

and  L.  J.  Gr. 
Act  cf  Bankruptcy —  Assignment — Fraudulent  Preference — Lapse  of  Tiuleve  jg^Q 

Months, 

Seventeen  months  before  his  bankmptcy,  a  trader  assigned  by  deed  all 
his  estate  and  efifects  by  way  of  security  for  the  repayment  of  a  sum  then 
due,  and  of  a  further  advance  of  a  moderate  amount : — 

Held  that,  under  the  circumstances,  the  deed  was  not  void  under  tl  e 
13  Eliz.  c  5,  or  as  an  act  of  bankruptcy : 

Semble  also,  that  even  if  there  had  not  been  a  further  advance  to  the  lank- 
nipt,  the  lapse  of  twelve  months  before  the  bankruptcy  prevented  the  de.-d 
from  being  invalidated  as  an  act  of  bankruptcy. 

Decree  of  MaHns,  Y.C.,  affirmed. 

£jLIAS  BONNETT  was  a  brickmaker  at  SUtingibourne,  and 
appeared  to  have  had  a  large  number  of  cottages  and  houses  in 
the  neighbourhood,  and  to  have  been  in  a  large  way  of  business. 
The  Defendant,  Charles  Bonnett,  was  an  uncle  of  Elias  Bonnett, 
and  kept  a  public-house  in  Essex,  dealing  also  in  hay  and  straw 
to  a  small  amount. 

By  an  indenture  dated  the  22nd  of  February,  1865,  and  made 
between  Elias  Bonnett  of  the  one  part,  and  Charles  Bonnett  of  the 
other  part,  after  reciting  that  Elias  Bonnett  was  indebted  to  Charles 
Bonnett  in  the  sum  of  £450,  and  had  occasion  for  a  further  advance, 

« 

it  was  witnessed  that  in  consideration  of  £300  paid  by  Charles 
Bonnett  to  Elias  Bonnett,  Elias  Bonnett  conveyed  to  Charles 
Bonnett  and  his  heirs  his  freehold  cottages  and  other  property  near 
Sitiingboume,  and  all  the  leasehold  messuages  of  I2ias  Bonnett, 
and  all  the  stock-in-trade  and  furniture,  and  chattels,  personal 
estates,  and  effects  of  Elias  Bonnett,  and  all  debts  due  to  Elias 
Bonnett,  to  hold  the  same  to  Charles  Bonnett,  subject  to  redemption 
on  payment  to  Charles  Bonnett  of  £750  and  interest. 
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the  bill  in  this  suit  against  Charles  Bonnett,  praying  to  have  the 
indenture  of  the  22nd  of  February,  1865,  declared  void,  and  to 
BoNiriTT.     have  it  cancelled. 

The  circumstances  attending  the  advance  of  the  money  were 
suspicious;  the  FlaintifiEs  attempted  to  shew  that  no  money  had 
really  been  advanced,  and  evidence  as  to  the  bona  fdes  of  the 
mortgage  was  entered  into  on  both  sides. 
Vice-chancellor  Molina  dismissed  the  bQl. 

Mr.  CHasse,  Q.C.,  Mr.  Eigffins,  and  Mr.  Chute,  for  the  Appel- 
lants:— 

We  contend,  first,  that  this  was  not  a  hand  fide  transaction ; 
secondly,  that  even  if  it  was  so,  it  was  a  conveyance  with  intent 
to  defeat  and  delay  creditors  within  the  meaning  of  the  Act  of 
13  Eliz,  c.  5 ;  and,  thirdly,  that  it  was  an  act  of  bankruptcy,  and 
as  such  void.  It  is  true  that  the  bankruptcy  was  more  than 
twelve  months  afterwards,  but  that  is  not  a  fixed  period,  and 
such  a  deed  will  be  voidable  by  assignees  in  a  bankruptcy  at  any 
time  afterwards.  Section  67  of  12  &  13  Vict.  c.  106,  Ex  j>arte 
Taylor  (1),  and  Ex  parte  Sparrow  (2),  are  clear  on  that  point ; 
and  Eassells  v.  Simpson  (3)  and  Ex  parte  Foxley  (4)  are  also  autho- 
rities. Even  if  the  bankrupt  does  obtain  an  advance  at  the  time, 
such  a  deed  may  be  void :  Oraham  v.  Chapman  (5) ;  BitHeston  v. 
Cooke  (6).  The  advance,  if  actually  made,  was  not  a  substantial 
advance  enough  to  support  such  a  deed. 

Mr.  Be  Oex,  Q.C.,  Mr.  Cotton,  Q.C.,  and  Mr.  Everitt,  for  the 
Defendant : — 

There  must  be  actual  fraud  in  order  to  cause  a  mortgage  to 
be  set  aside  as  an  act  of  bankruptcy  after  twelve  months  :  12  &  13 
Vict  c.  106,  s.  88 ;  Shrvhscie  v.  Sussams  (7).  Here  there  was  an 
actual  advance ;  and  if  a  man  could  not  mortgage  all  his  property  in 

(1)  5  D.  M.  &  G.  392.  (4)  Law  Rep.  3  Ch.  515. 

(2)  2  Ibid.  907.  (5)  12  C.  B.  85. 

(3)  1  Doug.  89  n.  (6)  6  E.  &  B.  296. 

(7)  16  C.  B.  (N.S.)  452. 
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order  to  obtain  an  advance,  the  consequences  would  be  very  alarm-       L.  0. 
ing,  and  many  mortgages  which  have  always  been  held  quite 
valid  would  be  void.     It  is  clearly  the  rule  at  law  that  such  a        »^vw 
transaction  is  valid,  Mercer  v.  Peterson  (1)  :  J5b  parte  Sparrow  (2),      Allet 
and  Ex  parte  Taylor  (3),  can  hardly  be  called  decisions.    There  is     Bonnkt. 
no  Act  which  says  that  a  conveyance  of  the  whole  of  a  man's  pro- 
perty is  void.    Then  where  is  the  fraud  upon  the  creditors  in  this 
case,  even  if  no  further  advance  was  made?    The  debtor  being 
indebted  to  several  secures  one.    It  is  clear  that  he  did  not  then 
contemplate  bankruptcy,  and  was  in  no  immediate  difficulties: 
Belcher  v.  PrUtie  (4)  ;    Bills  v.   SmUh  (5) ;    EiOton  v.  Crutt- 
well  (6).     It  is  on  the  Plaintiff  to  shew  that  such  was  the  case, 
but  he  cannot.     Graham  t.  Chap7iMX,n  (7)  is  not  law  at  the  present 
day. 

[They  also  cited  PenneU  v.  Beynolds  (8) ;  In  re  Colemere  (9) ; 
Alton  V.  Harrison  (10),  and  Woodhouse  v.  Murray  (11)-] 

Mr.  Olasse,  in  reply : — 

Such  a  transaction  is  against  the  policy  of  the  law,  and  it  does 
not  signify  that  twelve  months  have  elapsed ;  the  assignment  is 
always  void:  Marks  v.  Feldman{l2)i  Bevan  v,  Nunn  (13). 

LoBD  Hatheblet,  L.C.,  after  stating  the  facts  of  the  case, 
continued : — 

We  have  to  decide  whether  the  execution  of  this  deed  was 
fraudulent,  and  whether  it  is  to  be  taken  as  an  act  of  bankruptcy 
in  itself,  and  so  to  be  fraudulent  as  against  the  assignees  of  the 
bankrupt. 

These  cases  have  now  undergone  very  great  consideration,  and 
the  authorities  upon  the  subject  are  extremely  numerous.  But  I 
think  that,  in  the  absence  of  distinct  proof  of  positive  fraud,  there 
are  two  badges  or    indicia  of  fraud  which   have   induced   the 

(1)  Law  Rep.  2  Ex.  304;    Ibid.  (7)  12C.B.85. 

3  Ex.  104.  (8)  11  C.  B.  (N.S.)  709. 

(2)  2  D.  M.  &  G.  907.  (9)  Law  Rep.  1  Ch.  128. 

(3)  5  Ibid.  392.  (10)  Ibid.  4  Ch.  622. 

(4)  10  Ring.  403.  (11)  Ibid.  2  Q.  B.  634. 

(5)  6  B.  &  S.  314.  (12)  Ibid.  5  Q.  B.  275, 

(6)  1  E.  &  B.  15.  (13)  9  Bing.  107. 
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such  indicia  are  found.  One  is  where  the  whole  of  the  person*8 
property  who  afterwards  b(c:mes  a  bankrupt  has  been  assigned 
BoKNgrr.  fQj.  Qj^  antecedent  debt,  and  no  fuither  advance  has  been  made, 
the  view  taken  being  this :  that  the  creditors  of  the  trader  obtain 
no  advantage  whatever  from  the  transaction,  and  that  it  is  simply 
a  subtraction  of  the  property  in  favour  of  one  creditor,  without  any 
benefit  whatever  being  confen-ed  upon  the  bulk  of  the  creditors. 
It  has  also  been  held  an  indicium  of  fraud  where  an  assignment 
is  made  by  a  trader  just  upon  the  verge  of  bankruptcy  of  such 
frame  and  form  as  to  indicate  clearly  and  plainly  upon  the  face 
of  the  deed  and  the  face  of  the  transaction,  without  any  further 
proof  of  fraud  or  arrangement  between  the  pailies,  that  the  pur- 
pose was  fraudulent :  as  in  the  case  of  Oraham  v.  Chapman  (1). 
Those  two  classes  of  cases  being  set  aside,  it  has  been  held  that 
if  there  be  (as  Mr.  Justice  WiUes  puts  it)  either  a  substantial 
exception  from  the  whole  of  the  bankrupt's  property,  or  a  sub- 
stantial advance  made  at  the  time,  in  addition  to  any  antecedent 
debt,  then  the  deed  will  be  supported,  of  course  always  in  the 
absence  of  any  special  circumstances  affording  evidence  of  a 
fraudulent  concoction  between  the  parties. 

Upon  the  first  opening  of  this  case,  I  was  very  much  inclined 
to  have  my  suspicions,  and  it  is  hardly  possible  not  to  have  them 
i'rom  the  very  peculiar  and  singular  circumstances  of  this  case; 
but,  strange  as  the  account  given  may  be,  I  think  the  £Bdr  conclu- 
sion from  all  the  evidence  is,  that  the  story  of  the  Defendant  is 
true,  and  that  there  was  a  substantial  advance  made  which  would 
justify  the  execution  of  the  deed.  [His  Lordship  then  commented 
on  the  evidence,  and  came  to  the  conclusion  that  the  transaction 
was  bond  fide,  and  that  the  advance  had  so  far  this  effect,  that 
the  man  did  continue  in  his  trade,  not  being  at  that  time  apparently 
in  difficulties]. 

As  to  the  lapse  of  time,  the  Act  12  &  13  Vict.  c.  106,  s.  88,  pro- 
vides, no  doubt,  that  an  assignment  of  this  description  cannot  be 
relied  upon  as  an  act  of  bankruptcy  after  the  expiration  of  twelve 
months ;  but  the  bankruptcy  having  occurred,  the  assignees  have 

(1)  12  C.  B.  85. 
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a  right  to  have   the  matter  investigated,  to  see  whether  it  be       L.  o. 

fraudulent  or  not,  and  whether  it  be  an  act  of  bankruptcy  or  not ; 

and  I  can  conceive  that  cases  might  arise  in  which  there  might 

be  a  diflTerence  between  an  act  to  delay  creditors  under  the  Statute      Allen 

of  Elizabeth  by  a  non-trader,  and  an  act  of  bankruptcy  by  a  person     Bonnett. 

engaged  in  trade ;  but  what  we  have  to  look  to  is  whether  or  not, 

within  the  classes  of  authorities  which   I  have  referred  to,  the 

Defendant  has  established  a  hona  fide  substantial  advance;  and 

I  think,  upon  the  whole  of  the  evidence,  that  he  must  be  said  to 

have  done  so.    Therefore,  the  Vice-Chancellor's  decision  was  right, 

and  the  appeal  must  ^e  dismissed  with  costs. 

Sir  G.  M.  Giffard,  LJ.: — 

Tlie  bill  in  this  suit  is  filed  by  the  assignees  of  a  bankrupt  to  set 
aside  a  deed  executed  by  him  seventeen  months  previously  to  his 
bankruptcy.  If  the  deed  had  been  without  consideration,  or  the 
consideration  had  been  in  substance  fictitious,  or  if  the  deed  was 
not  intended  to  operate  according  to  its  tenor  and  efiect,  or  was 
agreed  to  be  made  use  of  for  the  benefit  of  the  bankrupt,  or  was 
a  fraudulent  preference,  or  was  void  as  being  obnoxious  to  tlie 
provisions  of  the  Statute  of  Elizabeth,  the  lapse  of  the  seventeen 
months  would  be  of  no  importance.  Apart,  however,  from  the 
deed  being  an  act  of  bankruptcy,  and  thus  within  the  case  of 
Graham  v.  Chapman  (1),  and  the  class  of  cases  of  which  that  is  one, 
the  utmost  that  could  be  fairly  urged  in  argument  against  it  was, 
that  there  is  no  proof,  or  that  there  is  insufficient  proof,  of  the  con- 
sideration. [His  Lordship  then  commented  on  the  evidence,  and 
stated  his  conclusion  to  be  that  Charles  Bennett  had  made  advances, 
if  not  to  the  full  amount  claimed,  at  all  events  to  the  amount 
altogether  of  £500  or  £600  at  least]. 

This  being  so,  if  there  had  been  no  bankruptcy,  the  deed  would 
have  been  valid,  according  to  Alton  v.  Harrison  (2),  and  the  well- 
known  cases  on  which  that  decision  was  founded.  The  question 
to  be  determined  therefore  is,  whether,  notwithstanding  the  lapse 
of  more  than  twelve  months  between  the  execution  of  the  deed 
and  the  bankruptcy,  the  deed  is  impeachable  ?    If  a  trader  makes 

(1)  12  C.  B.  85.  (2)  Law  Rep.  4  Ch.  G22. 
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stantialy  not  receiving  a  substantial  advance  as  part  of  the  con- 
Allen      sideration,  such  a  transaction,  though  londfde  in  point  of  intention 
BoiQiETT.     on  both  sides,  is  an  act  of  bankruptcy.    What  may  or  may  not 
be  a  substantial  advance  must  depend  on  the  circumstances  of 
each  particular  case.     Whether  the  advance  in  this  case  was  suffi- 
cient to  make  the  deed  an  exception  to  the  rule,  I  do  not  consider 
it  necessary  to  determine ;  for  whether  it  did  or  did  not  do  so,  the 
result  in  my  opinion  is  the  same.      According  to  Shrvbsole  v. 
Sussams  (1),  and  Mercer  v.  Peterson  (2),  not  on  this  point  dissented 
from  in  the  Exchequer  Chamber  (3),  the  lapse  of  twelve  months  is 
fatal.    The  contrary  was  not  decided  in  Ex  parte  Taylor  (4),  or 
Ex  parte  Sparrow  (5).    This  is  the  legitimate  consequence  of  the 
88th  section  of  the  Act  of  1819,  which  enacts  that  no  person  shall 
be  liable  to  become  bankrupt  by  reason  of  any  act  of  bankruptcy 
committed  more  than  twelve  months  prior  to  the  issue  of  any  fiat. 
It  appears  to  me  to  follow  from  this  section,  that  where  there  is 
a  deed  which  cannot  be  set  aside  under  the  Statute  of  Elizabeth, 
or  generally  as  fraudulent — ^including  in  the  term  a  fraudulent 
preference — but  solely  and  only  as  being  an  act  of  bankruptcy, 
the  lapse  of  twelve  months  before  any  fiat  issues  validates  that 
which  would  otherwise  be  impeachable ;  and  that  if  a  given  trans- 
action of  this  description  cannot  be  treated  as  a  ground  for  adjudi- 
cation, it  cannot  be  treated  as  having  the  consequences  of  an  act 
of  bankruptcy  in  any  sense  or  for  any  purpose. 

For  these  reasons  I  am  of  opinion  that  the  appeal  should  be 
dismissed  with  costs. 

Solicitors  for  the  Plaintiff :  Messrs.  Niekinsoni  PraU,  dt  Nickin- 
son,  agents  for  Messrs.  PraU  dt  8on^  Rochester. 

Solicitors  for  the  Defendant :  Messrs.  Duffield  dt  Bruttf,  agents 
for  Mr.  W.  Duffidd,  Chelmsford. 

(1)  16  C.  B.  (N.S.)  452.  (3)  Law  Rep.  3  Ex.  104. 

(2)  Law  Rep.  2  Ex,  804.  (4)  5  D.  M.  &Cr.  392. 

(5)  2  D.  M.  &  G.  907, 
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ATTOENEY-GENEEAL  v.  LEEDS  CORPOEATION.  L.  o. 

and  L.  J.  G. 
Nuisance — Pollution — Special  Act — Injunction — Deluy.  jg^Q 

By  the  Leeds  Improvement  Amendment  Act,  1848,  it  was  provided  that  the       j^ne  9. 

clauses  of  the  Towns  Improvement  Clauses  Act,  1847  (10  &  11  Vict.  c.  34),        

as  to  making  and  maintaining  public  sewers  and  the  drainage  of  houses, 
should  be  incorporated  with  and  form  part  of  the  Act  **  except  so  far  as  they 
or  any  of  them  are  inconsistent  with  the  provisions  of  this  Act,  or  are 
expressly  varied  or  excepted  by  this  Act ;"  and  by  sect.  6  of  the  Act  the  Cor- 
poration of  Leeds  were  authorized  to  construct  one  or  more  trunk  or  other 
sewer  or  sewers,  sufficiently  capacious  to  receive  the  foul  and  drainage  water 
and  filth  of  the  town  and  to  convey  the  same  into  the  river  Aire  i — 

Hddj  that  the  power  to  drain  into  the  river  was  controlled  by  sect.  24  of 
the  Towns  Improvement  Clauses  Act,  and  also  by  sect.  107,  though  that  clause 
was  not  expressly  incorporated  in  the  local  Act ;  and  that  the  corporation 
were  not  authorized  by  sect.  6  of  the  local  Act  to  create  a  nuisance  by  drain- 
ing into  the  river  : 

Held,  that  though  the  river  Aire  was  polluted  before  it  received  the 
drainage  of  Leeds,  the  landowners  on  the  banks  were  entitled  to  restrain  the 
further  pollution : 

Held,  that  though  the  sewer  had  been  completed,  and  in  operation  sixteen 
years  before  proceedings  were  taken,  the  Court  would  interfere  at  the  suit  of 
the  landowners. 

Decree  of  James,  V.C,  affirmed. 

X  HIS  was  an  information  at  the  relation  of  two  landowners  on 
the  banks  of  the  river  Aire,  below  Leeds,  for  the  purpose  of  restrain- 
ing the  Defendants,  the  Corporation  of  Leeds,  from  polluting  the 
river  Aire  by  pouring  into  it  the  sewage  of  their  town  in  an 
unpurified  and  undeodorised  state. 

By  the  first  section  of  the  Towns  Improvement  Clauses  Ad^  1847 
(10  &  11  Yict.  c.  34),  it  was  enacted  that  the  Act  should  extend 
only  to  such  towns  or  districts  as  should  be  comprised  in  any  Act 
of  Parliament  thereafter  to  be  passed,  which  should  declare  that 
that  Act  should  be  incorporated  therewith :  and  that  all  the  clauses 
of  that  Act,  save  so  far  as  they  should  be  expressly  varied  or 
excepted  by  any  such  Act,  should  apply  to  the  town  or  district 
\^'hich  should  be  comprised  in  such  Act,  and  should,  with  the  clauses 
of  every  other  Act,  which  should  be  incorporated  therewith,  form 
part  of  such  Act,  and  be  construed  therewith  as  forming  one  Act« 

By  sect.  5  it  was  provided  that,  for  the  purpose  of  incorporating 
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L.  c.  _  part  only  of  that  Act  with  any  Act  thereafter  to  be  passed,  it 
should  be  enough  to  describe  the  clauses  of  that  Act  with  respect 
to  any  matter  in  the  words  introductory  to  the  enactment  with 
Attorkby-  respect  to  such  matter.  Accordingly,  the  Act  was  divided  into 
V-  heads  or  divisions  relating  to  different  subjects.  Sects.  19  to  21 
CJoBvoBATioN.  Tclatcd  to  lands ;  sects.  22  to  34,  to  sewers ;  35  to  46,  to  house 
drains ;  sects.  99  to  107,  to  the  prevention  of  nuisances ;  and  so 
on.  Sect  24,  which  came  under  the  division  relating  to  sewers, 
was  as  follows: — '^The  commissioners  shall  from  time  to  time, 
subject  to  the  restrictions  herein  contained  as  to  the  notice  to 
be  given  and  the  plans  and  estimates  to  be  prepared,  cause  to 
be  made  under  the  streets  such  main  and  other  sewers  as  shall 
be  necessary  for  the  effectual  draining  of  the  town  or  district 
within  the  limits  of  the  special  Act ....  and  they  may  also  cause 
such  sewers  to  communicate  with  and  empty  themselves  into  the 
sea  or  any  public  river,  or  they  may  cause  the  refuse  from  such 
sewers  to  be  conveyed  by  a  proper  channel  to  the  most  convenient 
site  for  its  collection  and  sale  for  agriculture  or  other  purposes, 
as  may  be  deemed  most  expedient,  but  so  that  the  same  shall  in 
no  case  become  a  nuisance.'* 

Sect  25  empowered  the  commissioners  as  they  saw  fit  to  enlarge, 
alter,  arch  over,  and  otherwise  improve  the  sewers  vested  in  them ; 
and  if  any  such  sewers  at  any  time  appeared  to  have  become 
useless,  to  demolish  and  discontinue  such  sewer,  provided  that  it 
be  so  done  as  not  to  create  a  nuisance. 

Sect.  107,  under  the  division  relating  to  the  prevention  of 
nuisances,  was  as  follows : — "  Nothing  in  this  Act  contained  shall 
be  construed  to  render  lawful  any  act  or  omission  on  the  part  of 
any  person  which  is  or  but  for  this  Act  would  be  deemed  to  be 
a  nuisance  at  common  law,  nor  to  exempt  any  person  guilty  of 
nuisance  at  common  law  from  prosecution  or  action  in  respect 
thereof,  according  to  the  forms  of  proceeding  at  common  law,  nor 
from  the  consequences  upon  being  convicted  thereof." 

In  1842  an  Act  was  passed  for  better  lighting,  cleansing,  sewer- 
ing, and  improving  the  borough  of  Leeds  (the  Leeds  Improvement 
Act,  1842),  which  contained  powers  to  construct  common  sewers 
and  to  bring  the  private  drains  into  communication  with  them ; 
and  in  1848  a  further  Act  was  obtained  by  the  corporation,  called 
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the  Leeds  Improvement  Amendment  Act^  1848.    By  this  Act  it  was       L.  0. 
provided  (sect.  3)  that  such  of  the  clauses  of  the  Tovms  Improve- 


ment Clauses  Act,  1847, as  related  ''to  the  making  and  maintaining 

the  public  sewers  and  to  the  drainage  of  houses,  and  to  entry  by   '^^^SfJ" 

the  commissioners  or  their  officers  in  the  execution  of  that  or  the       _  «• 

Leeds 

special  Act,  and  to  insuring  the  execution  of  the  works  by  that  or  Cobpobatiov. 
the  special  Act  required  to  be  done  by  the  owners  or  occupiers  of 
houses  or  lands,  and  as  to  the  rates  directed  by  that  Act  to  be  made 
for  sewers,  drains,  and  private  improvements,  and  to  the  manner  of 
making  rates  authorized  by  that  or  the  special  Act,  and  to  the 
appeal  to  be  made  against  any  rate,  and  to  the  recovery  of  rates, 
and  also  to  the  recovery  of  damages  not  specially  provided  for,  and 
of  penalties,  and  to  the  determination  of  any  other  matter  referred 
to  justices,  shall  be  incorporated  with  this  Act ;  and  such  clauses, 
except  so  far  as  they  or  any  of  them  are  inconsistent  with  the  pro- 
visions of  this  Act,  or  are  expressly  varied  or  excepted  by  this 
Act,  shall  form  part  thereof." 

By  sect.  6  it  was  enacted,  "  that  the  several  townships  of  Leeds, 
Hunslet,  and  Holbeck,  in  the  borough  of  Leeds,  shall  be  one  drainage 
district ;  and  it  shall  be  lawfid  for  the  council  to  conBtruct  one 
main  trunk  and  other  sewer  or  sewers  sufficiently  capacious  to 
receive  the  foul  and  drainage  water  and  filth  of  all  the  said  three 
townships,  and  to  convey  the  same  into  the  river  AireJ*  And  by 
sect.  7s  ''that  it  shall  be  lawful  for  the  council  to  unite  the 
several  other  townships  within  the  borough,  or  so  much  and 
such  parts  thereof  respectively  as  the  council  shall  think  fit,  into 
one  or  more  drainage  district  or  districts,  and  to  construct  one 
or  more"  main  tnink  or  other  sewer  or  sewers  for  the  purpose 
of  receiving  the  foul  and  drainage  water  and  filth  of  each  such 
district." 

Under  the-  powers  of  the  Leeds  Improvement  Amendment  Act, 
the  corporation,  in  1850,  began  to  make  sewers  for  the  townships 
of  Leeds,  Hundet,  and  Holbeek,  with  an  outfall  into  the  river  Aire. 
This  outfall  was  opened  in  1853,  and  since  then  communication 
had  from  time  to  time  been  made  with  the  main  trunk  sewer,  and 
so  into  the  outfall,  the  outlay  upon  the  work  having  been  £207,355. 
The  borough  of  Leeds  has  a  population  of  about  250,000,  and  the 

population  of  the  townships  of  Leeds,  Hunslet,  and  Holbeek  amounted 
VouV.  2  7  1 
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L.  0.       to  180,000  and  upwards.    In  1866  the  corporation  formed  a  second 
*    '  drainage  district,  known  as  St.  John^s,  containing  2400  houses, 
with  a  population  of  about  12,000,  and  the  drainage  fix)m  the 


'^^^""  houses  in  this  new  district  was  being  conveyed  into  the  Aire; 
V.  and  the  corporation  had  recently  formed  a  third  drainage  district, 
GoBPQBATXQK.  iucluding  several  very  populous  townships,  and  were  proceeding  to 
*~        construct  sewers  and  convey  the  sewage  into  the  river. 

The  landowners  on  the  banks  of  the  Aire^  below  Leeds,  did  not 
appear  to'  have  objected  for  some  years ;  but  in  August,  1869, 
they  held  a  meeting,  and  passed  resolutions  to  the  effect  that 
the  pollution  of  the  river  by  the  discharge  of  the  sewerage  had 
recently  increased  so  as  to  affect  the  health  of  the  inhabitants, 
and  that  the  water  had  become  unfit  for  cattle  and  destructive 
to  fish. 

Shortly  afterwards,  this  information  was  filed  at  the  relation  of 
two  of  the  landowners. 

It  was  admitted  by  the  Defendants  that  the  Aire,  below  Leeds, 
was  foul  and  polluted;  but  they  alleged,  in  opposition  to  the 
information,  First,  that  the  Aire  was  a  polluted  stream,  from  the 
drainage  of  a  large  district  including  several  manufacturing  towns, 
before  it  reached  Leeds,  and  that  the  nuisance  was  only  partially 
due  to  the  drainage  operations  of  the  corporatiou,  and  of  this 
evidence  was  produced ;  secondly,  that  if  the  nuisance  arose  from 
the  drainage  works  of  the  corporation,  they  were  acting  under  the 
powers  given  by  the  Leeds  Improvement  Amendment  Ad,  1848,  and 
had  not  exceeded  those  powers ;  thirdly,  that  a  large  sum  of  money 
had  been  spent  on  these  sewers  many  years  ago,  without  objection 
by  the  present  informants ;  and,  fourthly,  that  as  no  alteration  could 
be  made  in  the  present  system  of  drainage  without  the  risk  of 
serious  injury  to  the  health  of  the  inhabitants  of  Leeds,  the  Courts 
on  the  balance  of  convenience  and  inconvenience,  ought  not  to 
interfere. 

The  Yice-Chancellor  James,  upon  motion  for  a  decree,  gmnted 
an  injunction  restraining  the  Defendants  from  the  second  day, 
after  the  close  of  the  Parliamentary  Session  of  1871,  from  causing 
or  permitting  the  sewage  of  Leeds,  or  any  part  of  it,  to  pass 
through  their  main  sewer  into  the  river  Aire,  unless  sufficiently 
purified  and  deodorised  so  as  not  to  be  a  nuisance;  also  restraining 
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the  Defendants  from  making  any  new  sewer^  and  from  aUowing       L.  a 
any  snch  sewer  to  communicate  with  their  main  sewers  (1). 

1S70 
(1)  March  2, 1870. 


Sib  W.  M.  Jambs^  V.O.  :— 

I  am  of  opinion  that  the  infoimants 
have  made  out  their  case  sufficiently  to 
ohtain  the  protection  of  the  Courts  both 
on  evidence  and  on  authority.    It  does 
not  appear  to  he  in  controversy  that  a 
nuisance  of  a  most  offensive  description 
and  injurious  to  health  has  been  pro- 
duced by  the  drainage  operations  of  the 
Defendants,  who  seem  to  have  been 
misled,  by  the  same  delusion  which  has 
misled  many  other  corporations,  in  sup- 
posing that  their  sewage  could  be  turned 
into  a  river  without  making  that  river 
in  truth  an  open  sewer,    llie  existence 
and  extent  of  the  nuisance  being  estab- 
lished, the  question  arises,  whether  the 
Leeds  corporation  have  by  their  Act  of 
Parliament    obtained    a  privUegium^ 
which  has  not,  as  Hair  as  I  am  aware, 
been  given  to  any  other  body  in  the 
kingdom,  of  effecting  the  drainage  of 
their  town  without  regard  to  any  ex- 
tent of  nuisance  whatever  committed 
by  them  upon  any  persons  residing  out- 
side the  town.    It  is  contended  that 
they  did,  I  suppose,  catch  the  Legisla- 
ture napping,  and  obtain  from  it  the 
power  contained  in  sect.   6  of  their 
private  Act  of  Parliament,  which,  of 
course,  must  be  considered  really  as 
drawn  by  the  corporation,  and  must 
therefore   be   construed,  not  without 
regard  to  the  circumstance^  if  there  be 
any  ambiguity  in  it,  that  they  went  to 
Parliament  and  obtained  tius  power. 
[His  Honour  read  sect  6.] 

Having  previously  got  powers  to 
drain  the  town  and  neighbourhood, 
which  did  not  enable  them  to  commit 
any  nuisance,  they  suf^^ested  to  the 
Legislature  that  it  would  be  convenient 
to  amend   those  powers,  and  obtain 


further  and  larger  powers.    In  the  in-    Attobhbt- 
terval  the  general  Act,  called  the  Toums     <3^»■aAL 
Improvemeni    Clauses  Act^  providing        J.w^ 
generally  for  this  kind  of  work,  through-  OoBPOBATioxr. 
out  the  kingdom  at  large,  was  passed.         *"^ 
In  that  Act  it  was  carefully  provided 
by  the  Legislature  that  no  powers  given 
or  intended  to  be  given  with  reference 
to  the  sewage  of  towns,  should  be  acted 
upon  so  as  to  become  or  create  a  nui- 
sance.    That  was  carefully  provided 
over  and  over  again  in  this  general  Act, 
which  marked  the  intention  and  spirit 
of  the  Legislature  in  that  respect.   The 
Leeds  corporation  then  obtained  their 
private  Act  of  Parliament,  in  which 
were  incorporated  all  the  clauses  of  the 
Towns  Improvement  Clauses  Ady  1847, 
which  relate  to  the  making  or  main- 
taining  the    public   seweis   and   the 
drainage  of  houses.   The  commissioners, 
or  the  body,  whoever  they  may  be,  to 
whom  the  powers  are  confided,  may 
take  the  sewage  to  the  sea  or  to  a  river 
but  so  as  in  no  case  to  become  a  nui- 
sance.   I  apprehend  that  that  clause  is 
part  of  the  Leeds  Improvement  Act^ 
1848,  and,  further,  that  sect  107  of  the 
general  Act  is  also  incorporated,  so  £eu: 
as  it  relates  to  these  clauses.     The 
spedal  Act  of  Parliament  enables  the 
special  body  to  use  all  the  powers  con- 
tained in  that  part  of  the  Act  which  is 
distinguished  by  the  words  **  With  re- 
spect to  making  and  maintaining  the 
public  sewers,"  but  I  apprehend  it  was 
never  intended  they  were  to  have  those 
clauses  free  from  and  unqualified  by 
the  general  clauses  at  the  end,  which 
extend  to  the  whole.     They  were  to 
have  the  power  given  by  this  clause, 
but  subject  to  the  general  provisions 
which  are  contained  in  sect  107.  There- 
fore, we  find,  that  the  private  Act  of 
the  Leeds  corporation  does  repeat  tho 
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The  Defendants  appealed. 


Mr.  Jesad,  Q.C.,  Mr.  Fry,  Q.C.,  and  Mr.  Qraham  Hastinffs,  for 
ATTOBinET-    the  Appellants : — 

QSNXBAL 

V.  We  say  that  our  Act  of  1848  gives  us,  in  the  clearest  terms,  a 

CoBFOBATioN.  Hght  to  draiu  into  the  river.     Whether  it  was  good  policy  or  not 


provisions  of  the  general  Act  which  are 
intended  to  prevent  the  creation  of  a 
nnisanoe.    But  it  has  been  contended 
that,  if  that  be  so,  those  clauses  are 
only  introduced  into  the  Leeds  Act  so 
£ftr  as  they  are  consistent  with  it,  and 
that  it  is  not  consistent  with  it  to  in- 
troduce them  into  sect.  6,  as  that  clause 
will  then   be  rendered  nugatory.     I 
apprehend  that  sect.  6  is  not  made 
nugatory  at  all.    One  sees  exactly  the 
real  effect  and  meaning  of  the  clause 
when  one  sees  in  what  way  the  powers, 
given  by  the  general  Act,  were  to  be 
exercised.     They  were  to  be  exercised 
under  the  control  of  an  inspector ;  the 
districts  were  to  be  sanctioned  by  the 
inspector;   notices  were  to  be  given, 
plans  and  estimates  were  to  be  provided, 
and  a  variety  of  things  done  without 
which  not  a  single  work  could  be  done. 
In  respect  of  these  particular  works  of 
the  Corporation  of  Leeds,  it  was  thought 
not  necessary  to  subject  them  to  an 
inspector,  or  to  the  necessity  of  giving 
notices  or  preparing  plans  or  estimates. 
The  Legislature  sanctioned  the  plan  for 
converting  the  whole  township  into  one 
drainage  district,  and  conveying  the 
sewage  of  that  district  by  one  or  more 
main  trunks  or  sewers  into  the  river 
Aire,  and,  as  between  the  corporation 
and  the  rate-payers,  authorized  these 
works  to  be  done  without  requiring  the 
authority  of  the  inspector,  and  without 
the  necessity  of  any  estimates  or  notices 
as  required  by  the  general  Act.    The 
corporation  are  therefore  relieved  from 
that,  but  it  seems  to  me  that  it  was 


never  intended  that  they  should  be 
allowed  to  do  this,  free  from  any  com- 
plaint of  nuisance,  whatever  nuisance 
might  be  thereby  created.  If  it  was 
intended  in  a  local  Act  of  this  kind  to 
obtain  relief  from  a  general  law  to  the 
extent  of  being  uncontrolled  by  this 
Ck>urt,  and  unpunished  by  a  Court  of 
Common  Law,  they  ought  to  have  ob- 
tained it  in  plain  and  specific  words, 
and  if  there  is  any  construction  to  be 
put  on  a  local  Act  which  would  prevent 
such  a  monstrous  injustice,  I  should  be 
bound  on  the  evidence  to  put  it  I  do 
not  think  it  requires  any  sort  of  strain- 
ing of  the  words  of  the  Act  to  say  that 
these  special  clauses  ^ere  clauses  meant 
to  relieve  the  corporation  from  these 
special  restrictions  with  regard  to  works, 
notices,  and  so  on.  It  would  still  leave 
them,  subject  to  the  general  provisions 
which  are  applicable  to  every  corpora- 
tion in  the  kingdom,  under  similar  cir- 
ciunstances,  viz.,  that  they  shall  conduct 
their  works  so  as  not  to  create  a  nui- 
sance. I  am  of  opinion  that  the  corpo- 
ration are  conducting  their  works  so  as 
to  create  a  nuisance. 

It  is  said,  however,  that  I  am  deal- 
ing not  with  the  case  of  a  riparian 
proprietor,  but  with  the  case  of  an 
information  by  the  Attorney-General, 
and  that  the  Attorney-General  ought  to 
regard  the  health  of  the  large  popula- 
tion of  the  town  of  Leeds,  rather  than 
the  health  of  the  comparatively  few  in- 
habitants along  this  valley  who  are  said 
to  be  affected  by  what  has  been  done. 
That  is  a  matter  for  the  consideration 
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on  the  part  of  the  Legislature  is  not  the  question ;  if  it  was  wrong 
let  the  persons  aggrieved  go  to  Parliament  and  get  the  Act  repealed ; 
but  as  long  as  it  exists  this  Court  is  bound  by  it,  and  ought  not  to 
be  astute  in  trying  to  evade  a  dear  enactment,  because  that  enact- 
ment appears  to  inflict  a  wrong.  Then,  as  to  the  Toivns  Improve" 
ment  Clauses  Ad :  that  Act  enacts  nothings  but  is  merely  a  collection  Gobfobatiok. 
of  clauses,  and  no  part  of  that  Act  applies  where  it  is  inconsistent 
with  the  special  Act ;  no  clause,  therefore,  can  be  incorporated 
with  the  special  Act  which  is  inconsistent  with  this  dear  enact- 
ment of  the  special  Act.  The  corporation  do  not  want  the  general 
Act  at  all,  except  for  the  rating  clauses,  as  the  spedal  Act  gives 
them  full  power  to  make  their  sewers.  As  to  sect.  107  of  the 
general  Act,  on  which  the  Yice-Chancellor  relied,  that  does  not 
apply  at  all,  for  the  division  in  which  that  section  is  placed  has 
not  been  incorporated  with  our  Act  Moreover,  the  general  Act 
is  separated  into  divisions,  and  the  clauses  in  each  division  apply 
only  to  the  matters  in  that  division,  and  the  nuisances  to  which 
that  division  relates  are  not  those  created  by  the  corporation  or 


of  the  Attorney-General  in  granting 
his  fiat  rather  than  for  the  Court  The 
Attorney-General  always  exercises  his 
discretion  in  these  matters,  and  if  he 
thinks  it  is  not  right  he  does  not  file  an 
information  for  the  redress  of  a  public 
wrong.  Bat  the  Conrt  cannot  say  that 
the  small  population  (there  is  no  evi- 
dence before  me  of  what  it  is)  along 
the  valley  of  the  Aire^  below  LeedSy  has 
not  a  right,  through  the  medium  of  the 
Attomey-Genend,  if  he  chooses  to  issue 
his  fiat,  to  file  an  information  to  prevent 
a  nuisance  being  inflicted  upon  them  by 
the  larger  and  more  populous  district  of 
Leeds,  I  am  not  much  impressed,  as 
several  of  my  predecessors  were  not,  by 
the  danger  to  the  health  of  the  in- 
habitants of  the  town  if  I  interfere 
with  their  sewage.  I  believe  they  will 
find  means  of  removing  the  sewage 
without  the  danger  to  health  which 
has  been  suggested ;  but,  at  all  events, 
I  think  the  people  below  the  town  have 


a  right  to  say  that  a  nuisance  must  not 
be  created  for  them.  I  am  of  opinion, 
therefore,  that  these  informants  are  en- 
titled to  the  interposition  of  the  Court 
With  regard  to  sect  7, 1  have  no  doubt 
whatever  about  it  There  is  no  pre- 
tence, as  it  seems  to  me,  for  sayihg  that 
they  can  turn  the  sewage  into  the  river 
Aire^  and  it  is  no  answer  to  say  that 
they  are  sending  in  so  much  already 
that  a  small  quantity  more  will  not  be 
important  There  will  be  an  imme- 
diate injunction  to  restrain  any  further 
communication  with  any  of  the  exist- 
ing outfalls  into  the  river  Aire,  and  an 
injunction  from  a  certain  day,  as  in  the 
Halifax  Com^  against  causing  or  per- 
mitting the  sewage  of  the  borough  to 
flow  oi  pass  through  their  main  sewer 
or  any  other  outfall  into  the  river  Aire 
unless  and  until  the  same  should  be 
sufficiently  purified  and  deodorised  so 
*  as  not  to  be  or  create  a  nuisance,  or 
become  injurious  to  the  public  health. 
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L.  0.       oommissioners.    We  have  by  the  special  Act  express  power  to 

create  a  nnisance,  for  poaiing  filth  into  a  river  must  be  a  nuisance. 

wvw        Bat  even  if  the  Flaintifb  could  have  restrained  us  originally^  they 

'^!^^]|^'   have  lain  by  for  sixteen  or  seventeen  years,  and  have  allowed  the 

v«         corporation  to  spend  these  enormous  sums  of  money,  and  cannot 

OoBFOiiATioH.  now  come  into  a  Court  of  Equity  to  complain.    It  must  have  been 

^^       clear  from  the  beginning  that  draining  a  town  like  Jjeeds  into  a 

small  river  must  turn  that  river  into  a  sewer,  and  we  say  that  it 

has  been  so  for  many  years,  and  the  increase  of  the  town  makes 

no  practical  difference,    Moreover,  the  river,  before  it  reaches 

Leeds,  is  utterly  polluted,  and  even  if  the  draining  of  Leeds  is  cut 

off  it  will  be  a  filthy  stream. 

[They  cited  Wood  v.  Suidiffe  (1) ;  AUomey-Oeneral  v.  Pro- 
prietors  of  Bradford  Canal  (2) ;  Hammersmith  and  OUy  Railway 
Company  v.  Brand  (3) ;  Attomey-Oeneral  v.  Cdney  Hatch  Lunatic 
Asylum  (4).] 

.   Sir  BamdeU  Palmer,  Q.C.,  Mr.  Kay,  Q.O.,  and  Mr.  C.  HaU,  for 
the  informants,  were  only  called  upon  as  to  the  delay. 

LoBD  Hathbrley,  L.C. : — 

The  argument  which  has  been  addressed  to  us  was  this:  Mr. 
Jessd  contends  that  the  107th  section  is  not  imported  into  the  local 
Act^  because  that  particular  class  of  regulations  in  which  the  107th 
section  is  included  is  not  incorporated  in  that  Act^  and,  therefore, 
independently  of  any  question  arising  upon  the  6th  section  of  the 
local  Act,  the  corporation  could  exercise  such  powers  as  they  had 
incorporated  without  regard  to  the  107th  section,  and  those  who 
were  acting  under  the  local  Act  would  not  be  fettered  by  the  pro- 
visions of  the  general  Act  However,  we  arrested  him  in  the  course 
of  his  argument,  which  appeared  to  be  a  manifest  fallacy,  by  simply 
saying  that,  if  you  take  the  powers  of  the  general  Act,  and  profess 
to  act  under  the  powers  of  the  general  Act,  which  but  for  that 
license  you  could  not  do  without  being  indicted  for  a  nuisance,  you 
have  taken  those  clauses  which  fetter  the  exercise  of  every  power 
contained  in  the  general  Act.  Now  the  107th  section  says,  ^  nothing 

(1)  2  Sim.  (N.S.)  163 ;  16  Jur.  75.  (3)  Law  Rep.  4  H.  L.  171. 

(2)  Law  Sep.  2  Eq.  71.  (4)  Ibid.  4  Ch,  146. 
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in  this  Act  contained ;"  and  it  applies  to  the  whole  Act.    It  is  not,      ^  L.  a 
**  nothing  in  this  division  or  section,"  but  it  is  "  nothing  in  this  Act 
contained"  shall  authorize  a  nuisance.    Therefore,  inasmuch  as 
the  general  Act  gives  a  general  license  to  do  certain  works  and   -^^"^^^rr- 
things  which  may  occasion  a  nuisance,  it  takes  care,  at  the  same         «• 

liXXDS 

time,  to  say  that  if  in  the  exercise  of  these  powers  you  do  any  cJobpobatiok. 
nuisance  whatever,  you  shall  be  punishable  for  so  doing.  You  ""^ 
cannot  take  a  number  of  those  powers,  as  a  sort  of  bundle,  out 
of  the  general  Act,  and  say  that,  when  once  taken  out  of  the 
general  Act,  they  are  free  from  all  fetters  imposed  upon  them  by 
that  Act  That  appears  to  me  to  be  a  manifest  fallacy,  and  Mr. 
Jessdy  I  think,  rather  retreated  from  that  position.  But  when  he 
retreated  from  the  position  he  took  up  another,  which  requires  a 
little  more  explanation.  He  said  that  at  all  events  the  fettering 
clause  only  applies,  and  is  attached  to,  such  clauses  as  are  imported 
into  the  local  Act,  and  if  the  Defendants  could  shew  an  original 
authority  and  power  in  their  local  Act  not  derived  from  the  special 
Act,  and  therefore  not  subject  to  that  fetter  so  imposed  upon  the 
exercise  of  the  power  conferred  by  the  general  Act  and  imported 
Into  the  local  Act,  then,  under  the  original  powers  of  the  local  Act, 
the  Defendants  might  call  in  aid  the  decision  of  Rex  v.  Pease  (1), 
and  say  that  there  is  something  in  the  local  Act  which  authorizes 
them  to  do  a  given  thing,  without  any  provision  at  aU  that  they 
are  to  be  liable  for  any  consequence  in  so  doing;  and,  therefore, 
those  cannot  complain  who  may  be  affected  by  that  Act,  inasmuch 
as  the  Legislature  has  given  the  power,  and  has  not  imposed  any 
fetter.  Accordingly,  he  points  to  the  6th  section  of  the  local  Act. 
But  the  local  Act  has  expressly  incorporated  the  provisions  with 
reference,  in  the  first  place,  to  the  making  and  maintaining  of 
public  sewers,  running  from  the  22nd  clause  of  the  general  Act  to 
the  S4th  inclusive,  and  including,  therefore,  the  24th.  The  con- 
struction of  the  last  clause  in  the  24th  section  has  been  now 
settled,  after  some  contest^  in  which  it  was  attempted  to  apply  that 
proviso,  ^that  the  same  shall  in  no  case  become  a  nuisance,''  only 
to  the  last  thing  named,  namely,  the  collection  and  sale  for  agri- 
cultural or  other  purposes ;  but  it  has  now  been  held  (and,  to  my 
mind,  it  is  certainly  quite  clear)  that  it  applies  also  to  the  previous 

(1)  4  B.  &  Ad.  30. 
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U  C.       party  namely^  the  carrying  the  sewage  into  the  sea  or  any  pablic 

and  L.  J.  Q. 

nver. 
y^n^  Now,  if  it  rested  there  alone,  what  wonld  be  the  effect  of  the 

^GiNraAL'   combined  result  of  the  general  Act  and  this  Act  ?    It  is  this — ^and 
_  *•         I  think  the  Vice-Chancellor's  view  was  quite  correct  on  the  subject 

Leeds  ...  .         . 

GoBroRATioir.  — there  are  certain  provisions  contained  in  the  general  Act  las  to 
"""  how  plans  and  designs  shall  be  formed,  how  contracts  sliall  be 
entered  into,  and  the  like ;  that  part  is  taken  up  specially  by 
the  local  Act,  and  special  provisions  are  introduced  approving  of 
certain  plans  which  have  been  made,  and  therefore  exempting 
the  corporation  from  any  difficulties  which  might  arise,  or  any 
minute  observances  that  might  be  required  under  the  general 
Act ;  and  that»  I  think,  is  really  the  function  and  intention  of  the 
4th,  5th,  and  6th  clauses.  By  the  24th  section  of  the  general 
Act  the  corporation  is  authorized  to  convey  the  sewage  into 
public  rivers,  but  the  Legislature  does  not  say  that  in  carrying  it 
into  the  river  Aire  they  were  to  be  under  different  obligations  or 
conditions  from  what  they  would  be  if  they  had  simply  been  acting 
under  the  provisions  of  the  general  Act.  What  is  more,  the  cor- 
poration had  imported  the  very  section  (24)  into  their  Act  by 
special  enactment ;  and,  therefore,  when  working  under  the  6tli 
clause  they  are  working  also  subject  to  the  clause  which  says,  that 
when  you  convey  anything  into  a  public  river,  you  must  do  it  so  as 
not  to  create  a  nuisance. 

But  the  case  really  does  not  rest  there.  It  is  idle  to  say  that 
by  the  6th  clause  of  the  local  Act  there  is  a  special  power  to  dis- 
chaige  the  sewage  into  the  river  Aire  given  free  from  all  power 
and  authority  contained  in  the  general  Act,  and  without  requiring 
the  assistance  of  any  clause  contained  in  the  general  Act.  The 
sewage  cannot  be  conveyed  into  the  liYer  Aire  under  the  operation 
of  the  6th  clause  alone,  and  without  exercising  the  powers  men- 
tioned in  the  general  Act  of  acquiring  people's  property,  and 
dealing  with  property,  and  making  a  rate  for  the  purpose  of  doing 
this  work.  Although  it  is  said  that  there  is  an  earlier  Act  which 
authorized  making  a  rate,  still  the  corporation  chose  to  incor- 
porate into  their  Act  all  the  powers  contained  in  the  general  Act, 
to  enable  them  to  do  the  work,  and  thus  the  corporation  comes 
again  under  the  107th   section,  because  none  of  these  powers 
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were  to  be  exercised  so  as  to  create  a  nuisance.    It  seems  still       L.  0. 
more  plain  from  sect.  86  of  the  general  Act,  which  is  incor- 
porated in  the  local  Act,  and  wonld  bind  the  commissioners  as       ^^-v^ 
-soon  as  by  clause  6  they  had  made  a  sewer  which  would  conduct     g^^sal' 
the  sewage  to  the  river  Aire.    Upon  the  building  of  every  new      ^  ** 
bouse,  or  every  new  collection  of  houses,  which  may  be  built  in  the  Oobfosateon. 
town,  they  are  to  take  care  that  there  shall  be  ultimately  a  drain 
made  from  those  new  houses  at  once,  or  as  speedily  as  can  be,  into 
the  new  sewer,  and  subject  to  what  is  clearly  and  distinctly  imported 
into  the  Act    Then  the  consequence  follows,  that  they  must  drain 
into  the  new  sewer  in  such  a  way  as  not  to  create  a  nuisance.    In 
that  state  of  things  it  is  quite  impossible  that  this  work  can  be 
-carried  on  irrespective  of  the  24th  and  107th  sections  of  the 
general  Act. 

But,  then,  the  Defendants  say  that  they  only  import  these  clauses 
«o  far  as  they  are  not  inconsistent  with  this  Act,  and  that  to  drain 
into  the  river  Aire  without  creating  a  nuisance  would  be  incon- 
sistent with  what  is  contained  in  this  Act,  because  it  is  impossible 
to  drain  into  the  river  Aire  without  creating  a  nuisance.  Yet  the 
Legislature  may  have  thought  that  the  thing  could  be  done  (and, 
for  aught  I  know,  it  is  not  impossible  it  can  be  done)  without 
'Creating  a  nuisance.  The  Defendants  say  that,  from  the  local 
iposition  of  this  particular  river,  it  is  impossible  for  them  so  to  do 
it ;  and,  perhaps,  the  means  now  devised  may  not  be  adequate  to 
enable  them  to  do  the  work  without  creating  a  nuisance.  But  I 
'do  not  think  we  can  assume  that  Parliament,  who  had  provided 
by  the  24th  section  that  they  should  drain  into  a  river,  or  that 
they  should  be  at  liberty  to  do  so  vrithout  creating  a  nuisance, 
thought  that  under  the  particular  circumstances  of  this  particular 
case  it  would  be  impossible  to  drain  into  this  river  without  creating 
■a  nuisance.  I  think  it  would  be  inconsistent  with  the  power  so 
given  to  hold  that  the  parties  are  not  to  be  restrained  from  creating 
a  nuisance.  According  to  the  contrary  construction  of  the  Act, 
there  may  be  a  number  of  people  who  might  have  a  serious  injury 
inflicted  on  them,  and  might  have  the  whole  of  their  property 
destroyed,  without  there  being  any  provision  to  compensate  them. 
I  do  not  think  that  is  the  rational  or  reasonable  construction,  and, 

looking  at  the  24th  section,  and  a  portion  of  the  107th  section,  and 
Vol.  V.  2  Z  1 
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L.  0.  its  operation,  and  the  clauses  contained  in  the  general  Act,  which 
are  incorporated  in  the  local  Act,  I  do  not  think  that  there  is  any 
other  intention  to  be  assumed  than  this — ^that  they  are  to  carry  on 


^^^^""   the  whole  of  the  work  which  they  are  authorized  to  do  by  the  local 
V.         Act,  subject  to  the  provisions  and  regulations  which,  in  effect,  bind 

CoBFORATioN.  all  thoso  who  take  advantage  of  the  powers  of  the  general  Act,  in 
order  to  achieve  the  reasonable  object  they  have  in  view,  and 
without  injury  to  persons  who  may  be  affected  by  the  exercise  of 
those  powers. 

The  only  point  that  really  seemed  to  me  to  create  any  question 
in  the  cause  was  this,  that  all  was  done  sixteen  years  ago ;  that 
a  great  deal  of  money  was  laid  out  in  the  construction  of  these 
works ;  and  that  the  landowners  and  other  persons  injured  might 
be  affected  by  standing  by  and  seeing  an  expenditure  of  money 
which  they  might  know  could  only  tend  to  one  result,  and  was 
only  intended  for  one  purpose,  which  purpose  must  necessarily 
produce  the  result  in  question,  and  yet  making  no  complainU 
I  think  the  true  answer  is  that  which  had  occurred  to  us  before 
we  called  on  Sir  EoundeU  Palmer^  namely,  that  when  any  person 
finds  that  the  Legislature  has  authorized  a  work  to  be  done  (and, 
of  course,  the  force  of  this  is  increased  by  the  view  we  have  taken^ 
that  the  true  construction  of  the  Act  is,  that  it  is  to  be  done  without 
creating  a  nuisance),  he  is  not  to  assume  it  will  create  a  nuisance. 
On  the  contrary,  the  presumption  would  be  that  the  Board  would 
not  do  anything  unlawful.  It  is  lawful  for  them  to  make  the 
sewers,  it  is  lawful  for  them  to  conduct  the  sewage  into  the  river 
Aire,  but  they  are  to  do  it  in  such  a  way  as  not  to  create  a 
nuisance ;  and  until  it  is  ascertained  that  the  construction  of  the 
work  will  result  in  a  nuisance,  I  do  not  see  how  any  person  could 
have  sued.  If  he  had,  I  apprehend  the  answer  would  have  been,, 
<<  We  have  the  power  to  do  this  by  the  Act,  and  you  cannot  restrain 
us  from  doing  the  act,  unless  you  can  allege  some  grievance  on  the 
subjecti  and  you  cannot  sue  in  the  form  of  quia  timet^  because 
the  Legislature  seems  to  have  contemplated  there  was  a  probability 
of  that  being  done  which  they  had  authorized  to  be  done."  I  think^ 
therefore,  that  is  a  complete  answer  to  the  question  of  delay,  which 
it  struck  me  at  the  time  was  really  the  serious  question  in  the  cause, 
because  as  to  duration  of  time  in  any  other  sense  than  that  I  cannot 
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hold,  nor  do  I  understand  the  Vice-Chancellor  to  have  held  that       L.  0. 
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the  simple  fact  of  the  evil  becoming  more  or  less  unbearable  can 
affect  the  element  of  your  allowing  expenditure  to  be  incurred.        ^^v^ 
But  I  do  not  think  the  mere  fact  of  a  Plaintiff  bearing  for  a  certain     J^^^' 
time  an  evil  would  alone  prevent  the  Court  from  saying  that  the       ^  ^' 
evil  may  not  be  arrested,  and  in  this  case  there  is  certainly  this  Gobpobation. 
fact,  that  the  evil  is  a  continually-increasing  evil ;  and  that  being 
so,  it  seems  to  me  high  time  that  the  parties  who  do  mean  to 
assert  their  rights  should  do  so. 

I  think  the  argument  deduced  from  the  foul  state  of  the  water 
before  it  gets  to  Leeds  is  not  deserving  of  any  weight,  for  two 
reasons — first,  and  it  is  hardly  disputed,  the  evil  did  become 
seriously  aggravated  when  the  new  sewer  was  opened — that  is 
to  say,  sixteen  or  seventeen  years  ago;  and,  secondly,  the  nui- 
sance might  terminate,  and  no  one  could  say  it  was  right  that 
when  one  nuisance  terminates  there  should  be  another  brought 
into  existence.  It  seems  to  me,  therefore,  upon  the  whole  case, 
that  the  conclusion  the  Yice-Chancellor  has  come  to  is  correct. 
The  Defendants  must  either  abate  the  evil — whatever  difficulties 
may  be  imposed  in  their  way-— or  they  must  go  to  the  Legis^ 
lature ;  and,  no  doubt,  the  Legislature  will  be  ready  to  afford  a 
remedy  if  they  find  the  evil  is  such  as  is  deserving  of  it. 

Sir  G.  M.  Giffard,  L  J. : — 

That  the  Leeds  corporation  in  this  case  have  created  a  nuisance 
has  scarcely  been  disputed,  and  seeing  that  they  daily  pour  into  this 
river  something  like  15,000,000  gallons  of  sewage,  more  or  less, 
the  evil  cannot  be  doubted.  The  first  question  therefore  is,  has 
the  corporation  a  Parliamentary  power  to  create  a  nuisance  ?  It 
was  argued  that  they  have  a  Parliamentary  power  to  create  a  nui- 
sance—first, because  the  Towns  Improvement  Clauses  Ad  has  several 
divisions,  and  the  107th  section  is  not  among  those  divisions  which  are 
imported  into  the  special  Act  of  the  corporation  by  the  3rd  clause 
of  the  Act.  We  stated  at  once>  as  must  be  clear  to  every  human 
being,  that  the  107th  section  is  a  general  section,  and  that  the 
107th  section  says,  in  terms,  that  nothing  contained  in  that 
Act  shall  authorize  a  nuisance ;  and,  therefore,  whatever  powers 
may  be  imported  into  the  Leeds  special  Act  must  necessarily 
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L.  c.      be  powers  not  authorizing  the  creation  of  a  nuisance.    Besides 
.^°         *    '  thaty  it  was  said  that  the  6th  clanse  of  the  Leeds  Act  authorized 

1870 

the  thing  to  be  done  without  any  restriction  whatever.    However, 


Atpobsey-   ^^  jg  jj^t  gQ^    Yon  must  take  the  whole  of  the  Act  of  Parliament 

Gehxbal 

V-  together.  Yon  have  the  3rd  clause,  which  imports  a  vast  variety 
GoBPOBATTOK.  of  powors  from  the  Towns  Improvement  Clauses  Ad — among  others, 
*"""  those  of  the  24th  and  36th  sections ;  and  then  the  6th  clause  is 
neither  more  nor  less  than  a  power  to  carry  out,  under  the  powers 
of  the  Toums  Improvement  Clauses  Act,  a  particular  system  of 
drainage.  That  being  so,  the  107th  section  clearly  applies  to 
every  power  which  the  Corporation  of  Leeds  have ;  and  they  have 
no  Parliamentary  power  to  create  a  nuisance.  To  that  I  may  add 
that,  in  construing  the  Act,  one  must  always  consider  that,  if  it 
had  a  different  meaning,  it  would  be  against  common  sense. 

The  only  other  ground  of  defence  is  the  ground  of  delay ;  but 
inasmuch  as  the  Act  of  Parliament  authorizes  a  particular  thing 
to  be  done  in  such  a  way  as  not  to  create  a  nuisance,  if  a  person, 
while  those  works  were  in  progress,  had  filed  a  bill,  the  answer 
would  at  once  have  been — **  We  are  not  going  to  do  anything  to 
injure  you,  and  therefore  you  cannot  maintain  your  bill.'*  Besides 
that,  it  is  quite  obvious  that,  if  matters  are  left  alone,  there  must 
be  a  continually-increasing  nuisance,  because,  under  the  Towns 
Improvement  Clauses  Ad,  it  is  positively  enacted  that  the  commis- 
sioners shall  see  that  every  new  house  is  drained  into  this  par- 
ticular river.  On  those  grounds  I  think  the  delay  is  of  no 
importance,  and  I  am  clearly  of  opinion  that  the  Vice-Chancellor's 
order  was  perfectly  correct,  and  that  the  appeal  must  be  dismissed 
with  costs. 

Solicitors :  Messrs.  Paterson,  Snow,  dt  Bumey,  agents  for  Messrs. 
Dttb,  Atkinson,  &  Braiihwaite,  Leeds;  Messrs.  Wright  &  Venn, 
agents  for  Mr.  C.  A.  Ourwood,  Leeds. 
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In  re  ALBERT  AVERAGE  ASSURANCE  ASSOCIATION.       L.  j.  j. 


Appeal — Discrttion — Appointment  qf  Official  Liquidator, 

BM,  by  the  Master  of  the  Rolls,  that  the  person  proposed  to  be  official 
liqaidator  by  the  person  who  has  obtained  the  winding-up  order  ought  to  be 
appointed  in  preference  to  another  candidate,  unlcass  there  is  a  strong  feeling 
against  him,  or  some  reason  to  doubt  his  fairness,  and  that  where  the  Chief 
Clerk  had  acted  on  that  view  the  Court  would  affirm  his  decision,  unless 
such  objection  to  the  person  nominated  was  shewn : — 

Beld,  on  appeal,  that  this  rule  was  one  which  it  was  competent  to  a  Judge 
to  lay  down  for  his  own  guidance,  and  that  an  appeal  would  not  lie  from  an 
appointment  on  the  ground  of  its  having  been  based  on  that  rule. 

An  appeal  from  the  appointment  of  an  official  liquidator  ought  not  to  be 
allowed  unless  in  a  very  special  state  of  circumstances. 

HIS  was  an  appeal  made  by  Shato,  SaviUe,  db  Co.,  and  various 
otber  creditors  and  contributories  of  The  Albert  Average  Asiurance 
Associcdian,  to  discharge  an  order  of  the  Master  of  the  Bolls 
appointing  Mr.  Kennedy  official  liquidator,  and  to  have  Mr.  Robert 
Fletcher  appointed  in  his  room. 

An  order  having  been  made  for  winding  up  the  association  on 
the  application  of  Mr.  Ash,  who  was  both  a  member  and  a  creditor, 
the  usual  reference  was  made  to  Chambers  to  appoint  an  official 
liquidator.  Mr.  Atih  proposed  Mr.  Kennedy^  and  some  members 
und  creditors  proposed  Mr.  Fletcher,  The  Chief  Clerk  determined 
to  appoint  Mr.  Kennedy,  but  at  the  request  of  the  Appellants  the 
matter  was  adjourned  into  Court.  The  Master  of  the  Bolls  then 
-appointed  Mr.  Kennedy  (1).     It  is  unnecessary  to  enter  further 

(1)  1870.  May  6.  ^^^  y^^  Vice-Chancellor  Malins,  and 

LoBD  RoMHJiY,  M.R. :—  adopted  by  me,  but  all  I  over  meant  to 

In  this  case  I  reserved  my  judgment  say  was  this,  that,  cmteris  paribus,  tlie 
Xor  the  purpose  of  deciding  which  gentle-  person  who  was  nominated  by  the  Peti«- 
man  I  should  appoint  as  official  liqui-  tioner  should  be  appointed.  The  great 
dator,  and  I  must  repeat  that  the  state  difficulty  in  all  these  cases  is  to  deter- 
4>f  tbe  practice  upon  this  point  is  ex-  miue  which  of  two  perfectly  fit  and 
ceedingly  unsatisfactory.  In  the  first  proper  persons  is  to  be  chosen,  when 
place,  I  certainly  never  meant  to  lay  both  of  them  are  quite  competent  toper- 
down  the  rule  that,  under  all  circum-  form  the  duties  of  an  official  liquidator, 
stances,  the  Petitioner  was  to  have  the  It  is  very  difficult  to  define  aocu- 
nomination.  It  seems  to  have  been  rately  what  is  meant  by  cmteris  pari" 
supposed  that  such  a  rale  was  laid  hm.    The  statute  says  that  the  Court 

Vou  V.                                            Z  A                                            1 


1870 
Jviyl. 


598 


CHANGEBT  APPEALS. 


[L.B. 


L.  J.  J.      into  the  facts,  as  the  only  qnestion  argued   was,  whether  the 
1870        principles  laid  down  by  the  Master  of  the  Bolls  were  correct. 

Mr.  Sfvanstony  Q.C.,  having  opened  the  appeal  motion, 

Mr.  Jessdy  Q.C.,  took  the  preliminary  objection  that  this  was 


In  re 
Albbbt 

AVXBAOB 

AsSUBARGQi 

AfifiOOIATION. 


may  take  into  oonsideration  the  num- 
ber of  shareholders  or  creditors  who 
support  one  particular  penon.  This  is 
merely  permissive,  not  compulsory,  and 
it  was  wisely  made  so^  because  the  Court 
knows  by  experience  how  often  con- 
sents are  obtained  from-peisons  who 
know  nothing  about  either  candidate, 
but  give  them  because  they  know  some- 
thing about  the  solicitor.  In  the  pre- 
sent case  the  solicitors  are,  for  both 
parties,  of  the  highest  eminence,  and 
persons  more  fit  to  act  as  the  solicitors 
of  the  official  liquidator,  unquestionably 
there  could  not  be.  So  with  respect  to 
the  candidates;  after  reading  through 
the  affidavits,  I  really  do  not  see  any- 
thing to  choose  between  them.  Mr.  Ken- 
nedy, indeed,  as  conductor  of  his  firm, 
has  not  had  any  very  great  experience, 
and  Mr.  Fletcher  has,  but  Mr.  Kennedy 
has  had  a  great  deal  of  experience  in 
the  firm  of  QuHter,  Ball,  &  Co.,  whom 
I  know  to  have  been  often  official  liqui- 
dators, and,  in  point  of  fact,  the 
managing  clerks  have  as  much  expe- 
rience and  knowledge  of  these  matters 
as  the  principals  themselves.  Then 
great  expense  and  great  delay  are  occa- 
sioned for  the  purpose  of  ascertaining 
which  of  these  two  very  proper  persons 
ought  to  be  chosen.  Now  1  am  totally  un- 
able, after  reading  the  judgments  of  the 
Lord  Chancellor  and  the  Lord  Justice 
Chiffardf  to  which  my  attention  was 
called,  to  find  out  any  rule  at  all  upon 
the  subject.  If  I  am  to  estimate  the 
difference  between  the  fitness  and  the 
merits  of  the  men,  it  is  positively  a 
feather.  I  cannot  say,  on  the  evidence, 
which  is  the  better  man.  Then  it  is 
to  be  thrown  into  one  scale  that  a  num- 


ber of  creditors]  support  Mr.  Iteicher, 
and  into  the  opposite  one  the  iact 
ih&t,  ceteris  paribus,  in  my  opinion  the 
Petitioners'  nominee  ought  to  be  pre- 
ferred. I  think,  then,  that  if  the  Chief 
Clerk  exercises  his  own  judgment,  and 
I,  upon  review  of  all  the  circumstances,, 
see  no  reason  to  discredit  the  judgment 
that  he  has  come  to,  I  ought  to  adopt 
his  view,  and  I  shall  do  so  upon  the  pre- 
sent occasion.  I  shall  allow  the  costs 
of  those  who  appear  for  Mr.  Fletcher 
out  of  the  estate  upon  the  present  occa- 
sion, because,  since  the  decision  of  the 
Lord  Chancellor,  it  has  been  difficult  to 
say  what  the  rule  is.  If  the  parties 
like  to  cany  this  case  to  the  Lord 
Chancellor  and  the  Lord  Justice  Oiffard 
and  try  to  get  a  rule  laid  down,  I  shall 
be  very  glad,  but  until  corrected  by  a 
higher  Court  I  mean  to  act  upon  this 
rule,  that  when  the  Petitioner  nomi- 
nates a  fit,  proper,  and  respectable  per- 
son, I  shall  adopt  him  cmterU  parihu^ 
that  is  to  say,  unless  there  is  a  very 
strong  feeling  against  him,  or  unless 
there  is  something  that  may  throw  a 
doubt  upon  his  fitness,  and  that  if  the 
Chief  Clerk,  after  examining  the  case 
acts  upon  that  principle,  then,  when  it 
is  referred  to  me  I  shall  affirm  his  deci- 
sion, after  looking,  of  course,  into  the 
case  for  myself,  as  I  am  bound  to  do. 
I  shall  not  consider  myself  bound  to 
give  the  preponderance  to  the  creditors 
if  it  is  a  creditors*  winding-up,  or  to 
the  shareholders  if  it  is  a  shareholders* 
winding-up,  but  I  shall,  cmterie  paribus, 
appoint  the  Petitioners'  nominee,  de- 
fining "  cseteris  paribus  **  in  the  manner 
that  I  have  explained. 
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an  appeal  from  the  discretion  of  the  Judge,  and  could  not  be      L.J.  J. 
entertained.  1870 


'Mr.  Stoanston,  Q.O.,  and  Mr.  Bapshawe,  for  the  appeal : —  ambbt 

We  contend  that  this  is  a  question  of  principle,  the  Master  of  a  Jtoancb 
the  EoUs  having  laid  down  a  rule,  which  we  submit  is  erroneous,  Absooiatiok. 
and  having  required  us  to  establish  a  positive  objection  to  the 
person  approved  by  the  Chief  Clerk,  thus  putting  the  Chief  Clerk 
in  the  position  of  the  Masters,  which  is  contrary  to  the  spirit  of 
the  Act:  In  re  International  Contract  Corporation  (1) ;  In  re  Lon- 
dony  Bombay,  and  Mediterranean  Bank  (2) ;  Be  AgricuUurid  Cattle 
Insurance  Company  (3)  ;  Be  Northern  Assam  Tea  Company  (before 
the  Lord  Chancellor  and  Lord  Justice  Oiffard,  January  25th, 
1870) ;  In  re  Western  Life  Asswance  Society  (4). 

Mr.  Jessd,  Q.C.,  and  Mr.  K  C.  Willis,  contra,  were  not  called  upon. 

Sib  W.  M.  James,  L. J. : — 

I  am  of  opinion  that  the  preliminary  objection  must  prevail. 
Motions  by  way  of  appeal  from  the  appointment  of  an  ofiScial 
liquidator  ought  not  to  be  brought,  except  under  circumstances  of 
a  very  special  character.  Persons  ought  not  to  be  allowed  to 
carry  from  Court  to  Court  the  question  who  shall  have  the  profits 
of  a  winding-up,  the  real  ground  of  contest  being  which  solicitor 
shall  name  the  official  liquidator  and  be  employed  in  the  matter. 
The  office  of  the  liquidator  is  merely  ministerial,  and  the  right 
of  appeal  in  such  cases  is  rather  to  be  restricted  than  extended. 
Where  a  Judge  is  entrusted  with  the  power  of  selecting  a  person 
for  an  office,  there  ought  to  be  no  appeal  from  his  decision.  It  is 
urged  that  here  there  is  a  question  of  principle  involved.  If  the 
Master  of  the  EoUs  had  laid  down  any  rule,  which  having  regard 
to  the  former  decisions,  was  in  my  judgment  erroneous,  it  would 
have  been  my  duty  to  interfere ;  but  it  appears  to  me  impossible 
to  say  that  it  was  not  competent  to  His  Loixlship  to  lay  down  for 
his  own  guidance  such  a  rule  as  he  has  laid  down  in  this  case ;  and, 
if  one  of  the  Vice-Ohancellors  were  to  lay  down  for   his  own 

• 

guidance  a  different  rule,  I  should  not  interfere  if  I  thought  it 

(1)  Law  Kep.  1  Ch.  523.  (3)  3  D.  F.  &  J.  194. 

(2)  Ibid.  525.  (4)  Law  Rep.  5  Ch.  396. 
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L.  J.  J.  sacli  a  rule  as  a  Judge  might  lay  down  for  that  purpose.    It  has 

1S70  been  urged  as  an  objection  that  the  Judge  ought  not  to  give 

j^  any  weight  to  the  opinion  of  the  Chief  Clerk,  but  to  treat  the 

Albebt  matter  as  a  res  integra.     But   I  do  not  think  that  I  outrht  to 

Ayeragb      ...  .  , 

A88CBAMOK   interfere  with  the  discretion  of  a  Judge  as  to  the  degree  of  weight 
" '  he  thinks  fit  to  give  to  the  conclusion  of  his  Chief  Clerk,  pro- 
vided he  looks  into  the  matter  himself,  which,  of  course,  he  is 
bound  to  do,  since  he  cannot  delegate  his  judicial  functions. 

Solicitors :  Messrs.  Parker  &  Clarke ;  Mr.  0.  E.  Bail. 


Jvly  15. 


L.  J.  J.  In  re  BKADFOKD  NAVIGATION  COMPANY. 

^^^  Winding-up  PttUUm — Locus  standi  qf  SespondenU-^Ajopeal, 

No  peraon  has  a  right  to  be  heard  against  a  Petition  for  winding  up  a 
company,  except  creditors  and  oontributories.  And  although  the  Court  may 
reasonably  hear  other  peraons  who  have  an  interest  in  the  property  of  the 
company  as  amid  euriss,  yet  auch  persons  cannot  appeal  against  the  decision. 

Upon  a  Petition  to  wind  up  a  canal  company,  presented  by  the  company, 
another  canal  company,  whose  canal  communicated  with  that  of  the  peti- 
tioning company,  were  heard  in  opposition  to  the  Petition : — 

Mtld,  that  the  oppoaing  company  had  no  locus  standi  to  appeal  agiunst  the 
winding-up  order. 

XHIS  was  an  appeal  from  an  order  of  Yice-Cliancellor  JlfaZtnf, 
ordering  tlie  winding  up  of  the  Campant/  of  Proprietors  of  the 
Bradford  Navigaiion. 

The  company  was  incorporated  by  an  Act  of  Parliament  passed 
in  1771.  The  water  of  the  canal  having  become  foul,  in  conse* 
quence  of  the  pollution  of  the  stream  from  which  it  was  derived, 
the  company  had  been  restrained,  by  an  injunction  of  the  Court  of 
Chancery  (1),  from  allowing  it  to  pass  into  the  canal,  the  effect  of 
which  had  been  that  the  canal  was  emptied  and  disused.  The 
Petition^  which  was  presented  by  the  company,  and  was  not  served 
on  any  person,  alleged  that  the  company  could  not  obtain  a  supply 
of  water  from  any  other  source  than  the  polluted  stream,  except  at 
a  ruinous  expense. 

(1)  See  Attomey'Qenerai  v.  Proprietors  (/Bradford  Oanaly  Law  Rep.2  Eq.  71. 
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The  canal  communicated  with  the  Leeds  and  Liverpool  Oanal,      L.  J.  J. 
and  the  latter  communicated  (at  a  distance  of  thirteen  miles  from        1870 
its  junction  with  the  Bradford  Canal)  with  the  Aire  and  Calder       in  re 
Canal.    The  Aire  and  Calder  Canal  Company,  appearing  by  counsel  KAvroliiTOf 
to  oppose  the  Petition,  the  Petitioners'  counsel  objected  that  they     Compahy. 
had  no  loeus  standi.    The  yice-Ohancellor  overruled  the  objec- 
tion (1),  but  ultimately  made  an  order  to  wind  up  the  company  (2). 

The  Aire  and  Colder  Canal  Company  appealed  from  this  order. 

On  the  appeal  being  opened, 

Mr.  Graham  Eastings  (M>.  Pearson^  Q.C.,  with  him),  for  the 
Petitioners,  renewed  the  objection  that  the  Appellants  had  no  . 
hcus  standi  to  appear,  as  they  were  neither  creditors  nor  contri- 
butories.  This  was  clearly  implied  by  the  Companies  Act,  1862 
(sects.  82, 85, 89,  and  91),  and  by  the  5th  rule  of  the  Greneral  Order 
under  the  Act,  which  entitles  every  creditor  and  contributory  to  be 
furnished  with  a  copy  of  the  winding-up  petition.  The  Appellants 
had  no  more  interest  in  the  matter  than  the  general  public,  who 
could  only  be  represented  by  the  Attomey-Geneml.  He  referred 
to  In  re  Wey  and  Arun  Junction  Canal  Company  (3). 

Mr.  Glasse,  Q.C.,  and  Mr.  Streeten,  for  the  Appellants,  argued 
that  they  bad  a  special  interest  in  the  continuance  of  the  Peti- 
tioners' canal.  The  Canal  Companies  Act  (8  &  9  Vict  c.  42)  gave 
the  Aire  and  Calder  Company  a  right  to  use  the  Petitioners'  canal 
for  the  purposes  of  their  traffic.  The  company  proposed  to  sell 
the  canal  under  the  winding-up,  and  the  Appellants  would  have  no 
power  to  prevent  them.  The  effect  would  be  that  the  property, 
over  which  they  had  rights  created  by  statute,  would  be  lost  to 
them. 

Sib  W.  M.  James,  L.  J. : — 

I  am  of  opinion  that  this  preliminary  objection  must  prevail. 
It  appears  to  me  that  the  Appellants'  argument  is  based  upon  a 
misconception  of  what  a  winding-up  order  and  what  a  winding- 
up  petition  is.    It  is  a  substitute  for  a  suit  for  winding  up  a  part- 

(1)  Jjaw  Bep.  0  £q.  80.  (2)  Law  Rep.  10  £q.  331. 

|[d)  Law  Bep.  4  Eq.  197 
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li.  J.  J.  nership.  It  is  a  power  applicable  hj  the  Act  of  Parliament  to 
lg70  corporations  as  well  as  to  unincorporated  societies.  Partners  have 
j„„  a  right  to  file  a  bill  one  against  the  other,  and  to  hare  the 
KUtoamott  ^^  decree  for  the  administration  of  the  partnership  property, 
CoKPAHT.  and  for  the  settling  of  the  partnership  accounts  and  liabilities.  In 
the  case  of  large  companies,  winding-up  was  thought  to  be  a  more 
conyenient  course  than  a  common  partnership  suit^  but  in  every 
other  respect  it  is  the  same.  In  a  common  partnership  suit  nobody 
can  be  made  a  party,  or  can  be  heard,  except  the  partners  them- 
selves, and,  originally,  a  winding-up  was  the  same  thing.  Ciontri- 
butories  were  the  only  persons  who  could  be  heard ;  but  as  creditors 
were  interfered  with  by  the  operation  of  the  winding-up,  the  Act 
of  Parliament  has  made  a  winding-up  a  matter  both  for  creditors 
and  contributories.  A  creditor  may  present  a  petition  for  winding- 
up,  and  both  creditors  and  contributories  are  heard  upon  that ;  but 
it  is  new  to  me  to  say  that  any  person  who  has  an  interest  in,  or  a 
right  to  or  in  respect  of,  some  of  the  property  of  the  company, 
large  or  small,  has  a  right  to  appear  as  a  litigant  here,  because 
that  company  chooses  to  apply  for  an  order  with  respect  to  itsell 
In  this  case  the  company  was  desirous  of  being  wound  up.  I  am  of 
opinion  that  the  winding-up  order  does  not  in  the  slightest  degree 
derogate  from  any  right  whatever  which  any  member  of  the  public 
has  with  respect  to  this  canaL  The  winding-up  will  deal  with 
such  rights  as  the  partners  in  the  partnership  can  deal  with  them- 
selves. The  Court  will  deal  with  it  just  as  the  partners  themselves 
could  have  dealt  with  it.  They  cannot  sell  it  so  as  to  interfere 
with  the  rights  of  the  public.  If  they  have  been  already  guilty 
of  any  wrong,  if  they  have  turned  out  the  water  from  the  canal 
when  they  ought  not  to  have  done  it,  they  are  still  liable  to  an 
indictment  for  doing  that ;  and  they  may  be  liable  to  an  injunction, 
or  to  any  proceedings  which  may  be  taken  against  them—Just  in 
the  same  way  as  if  any  person  had  a  right  of  road  over  a  field 
which  was  part  of  partnership  assets,  a  suit  for  the  administration 
of  the  partnership  assets  would  not  deprive  that  person  of  his  right 
of  road.  If  this  canal  had  been  a  private  speculation — ^like  the 
Duke  of  Bridffewater's  canal,  for  instance — ^instead  of  being  the 
canal  of  an  incorporated  company,  these  people  might  as  well 
have  said,  *'  Do  not  give  the  Duke  of  Bridgewater  or  his  represent 
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tative  a  decree  for  the  admimstration  of  his  estate  without  allowing      L.  j.  j. 
us  to  be  heard  as  to  what  is  to  be  done  with  the  canal  which  is        1870 
part  of  his  estate."    It  appears  to  me  that  it  would  be  extending       j^^ 
litigation  beyond  all  possible  limits  if  every  person  who  may  have    ^badford 
a  right  with  respect  to  property  which  belongs  to  a  company  could    Company. 
come  here  and  say  that  the  winding-up  will  interfere  with  his 
fights.    The  Court  would  take  care  of  all  those  rights  in  the 
proper  mode  if  the  company  were  attempting  to  sell,  but,  in  fact, 
they  would  probably  be  unable  to  sell  without  the  assistance  of 
an  Act  of  Parliament,  because  nobody  could  use  the  land  as  a 
•canal  unless  under  the  authority  of  an  Act»  and  it  might  be  dif- 
ficult to  sell  it  for  any  other  purpose.    Possibly  the  result  of  the 
winding-up  may  be  to  authorize  the  company  to  go  to  Parliament 
lor  the  purpose  of  obtaining  an  Act  to  enable  them  to  sell  and 
get  rid  of  the  public  rights.    If  they  can  do  that,  it  will  be  for 
the  persons  who  have  these  public  or  private  rights  to  present 
their  opposition  before  Parliament  in  such  a  manner  as  they  may 
be  advised.    In  the  meantime,  the  winding-up  order,  according  to 
my  view  of  the  law,  does  not  in  the  slightest  degree  derogate  from 
any  right  whatever  which  a  third  person,  a  stranger,  has  in  respect 
of  the  property ;  therefore,  the  winding-up  order  is  not  an  order 
which  affects  the  Appellant,  and  I  am  bound  to  refuse  the  Peti- 
ition  of  Appeal  on  this  ground.    It  stands  in  a  different  way  from 
that  in  which  it  stood  in  the  Court  below,  because  here  I  am 
obliged  to  consider  whether  the  Appellant  had  a  right  to  present  a 
Petition  of  Appeal  In  the  Court  below  the  Court  might  very  well 
say  to  a  person  so  situated,  '^I  should  be  glad  to  hear  yoaasamietia 
euriaSf  if  you  have  an  interest,  that  I  may  know  what  public 
grounds  there  are."    There  the  Court  might  use  its  discretion,  and 
think  it  right  to  hear  such  an  objection ;  but  when  it  comes  before 
me  on  a  Petition  of  Appeal  from  the  Order,  then  the  Appellant 
must  sKew  that  he  fills  some  character  in  which  he  has  a  right  to 
litigate  with  the  company.    I  am  of  opinion  that  he  does  not  fill 
any  such  character,  and  that  the  Petition  of  Appeal  must  be  refused 
-with  costs. 

Solicitor  for  the  Appellants:  Mr.  Barley. 
Solicitors  for  the  Bradford  NavigcAum  Company :  Messrs.  Evans 
^Foster. 

Vol.  V.  3  (7  1 
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June  3, 10. 


^  c.  M*CREIGHT  v.  FOSTER. 

1870 

ABiignee  qf  Coniraet — Notice. 

A  vendor  of  knd  may  receiye  the  balance  of  the  purchase-money,  and 
convey  the  estate  to  the  purchaser,  without  regard  to  the  receipt  of  a  notice 
that  the  purchaser  had  agreed  to  assign  the  contract 

A  vendor  agreed  to  sell  leaseholds  which  w&e  under  a  heavy  rent,  and 
received  part  of  the  purchase-money.  The  purchaser  afterwards  agreed  to 
assign  to  a  bank,  if  required,  the  contract  for  the  purchase  by  way  of  security 
for  money  advanced,  and  the  bank  gave  notice  of  this  agreement  to  the 
vendor.  The  bank  afterwards  refused  to  advance  to  the  purchaser  the  money 
required  to  complete,  but  this  was  not  known  to  the  vendor.  The  purchaser, 
after  the  time  fixed  for  completion,  paid  the  balance  of  the  purchase-money, 
the  vendor  executed  an  assignment,  and  the  purchaser  assigned  to  an  assignee 
without  notice  of  the  security  to  the  bank  : — 

JffMt  that  the  vendor  was  entitled  to  complete  without  giving  notice  to  the 
bank,  and  that  the  bank  had  no  remedy  against  him. 

Decree  of  the  Master  of  the  Bolb  reversed. 

On  the  30th  of  September,  1864,  Sir  W.  Foster,  who  was  then 
mortgagee  with  power  of  sale,  of  certain  leaseholds  called  the 
Alhamhra  Palace,  in  Leicester  Square,  agreed  to  sell  the  same  to 
A.  O.  Pocley,  on  the  terms  contained  in  the  following  memorandnm, 
dated  the  30th  of  September,  1864,  and  signed  by  both  parties : — 
"  I,  Alexander  OopseU  Podley,  of  50,  Lime  Street,  in  the  city  of 
London,  have  this  day  purchased  by  private  contract  the  property  de- 
scribed in  the  annexed  particulars  of  sale,  including  fixtures,  as  per 
^schedule,  at  the  sum  of  £22,500,  and  have  paid  the  sum  of  £2000 
as  a  deposit,  and  in  part  payment  of  the  purchase-money.  And  I 
agree  to  bind  myself,  my  heirs,  executors,  and  administrators,  to 
pay  the  balance  of  the  purchase-money,  and  complete  the  said  pur- 
chase in  all  other  respects,  agreeably  to  the  conditions  of  sale 
hereunto  annexed,  save  as  far  as  the  same  are  inconsistent  with  a 
sale  by  private  contract,  or  with  the  provisions  of  this  memorandum. 
I  agree  to  take  possession  of  the  premises  within  twenty-one  days 
from  the  date  hereof,  and  to  pay  to  the  vendor  the  further  sum  of 
£5500  on  taking  possession,  and  to  pay  the  balance  of  the  purchase- 
money  as  follows,  viz.,  £5000  at  the  expiration  of  three  calendar 
months  from  the  date  hereof,  and  the  remaining  £10,000  at  the 
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expiration  of  twelve  calendar  months  from  the  date  hereof*    All       L.  c. 
outgoings  to  be  cleared  by  the  vendor  up  to  Michaelmas,  1864,        ia70 
and  by  me  from  that  time  forward,  the  deeds  to  remain  in  the   M'CBsuraT 
hands  of  the  vendor  nntil  the  purchase-money  is  completely  paid,     fowkb. 
and  then  to  be  handed  over  to  me,  and  a  conveyance  of  the        — 
premises  to  be  executed  to  me  in  the  usual  way.    The  vendor,  at 
my  request  and  cost,  to  join  in  granting  any  lease  or  leases  whieh 
I  may  desire  during  the  time  that  the  deeds  remain  in  his  handsu" 

In  pursuance  of  this  agreement,  Podey  paid  to  Sir  W.  Foster' 
sums  amounting  to  £12,500,  and  took  possession.  On  the  28th 
of  January,  1865,  he  deposited  with  the  Birmingham  Banhing 
Company  the  memorandum  of  agreement,  and  also  other  deeds, 
by  way  of  security  for  the  payment  of  certain  bills  of  exchange, 
amounting  to  £50,000,  and  at  the  same  time  he  executed  a  deed- 
poll  or  memorandum  of  deposit,  by  which  he  agreed  that  he  would 
at  any  time  thereafter,  at  the  request  of  the  trustees  of  the  bank- 
ing company,  execute  to  them  a  valid  assignment  of  his  contract 
with  Sir  W.  Foster  for  the  purchase  of  the  Atharnbra  Palace,  by  way 
of  mortgage  for  securing  the  said  sum  of  £50,000. 

In  July,  1865,  duplicate  notices  of  this  charge  were  sent  by  the 
solicitor  of  the  banking  company  to  Sir  W.Fosler,  with  a  letter  in 
the  following  words : — 

^  I  beg  to  inclose  you  notice,  in  duplicate,  of  a  charge  by  Hr. 
Podey  on  his  purchase  of  the  Mhanihra  Palaee  from  you  in  favour 
of  my  clients,  the  Birmingham  Banking  Company.  Will  yon  be 
good  enough  to  accept  service  of  the  same,  and  return  to  me  one 
copy  of  the  notice,  with  a  memorandum  of  your  acceptance  of  it 
indorsed  thereon  ?  I  called  on  Messrs.  Fidd,  Boecoe,  &  Franeis, 
to  serve  them  with  the  notice  on  your  behalf,  but  they  preferred 
me  to  apply  to  you.  I  presume  there  are  no  other  incumbnuoees 
as  affecting  Mr.  Pooley's  purchase." 

Sir  W.  Foster  received  these  notices,  and  returned  one,  with  an 
acknowledgment  of  the  receipt  signed  by  him.  In  October,  1865, 
the  solicitors  of  Sir  W.  Foster  wrote  to  Pooley^  and  on  the  7th  of 
November,  1865,  Sir  W.  Foster  wrote  to  him  urging  him  to  com- 
plete, and  threatening  to  file  a  bill  for  completion.  It  appeared 
from  the  evidence  taken  in  this  suit  that,  previously  to  this  tiiae, 
Pooley  had  attempted  to  procure  the  money  for  completion  from 

8  C2  1 
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L.  C.       the  banking  company,  but  they  had  declined  to  advance  it.    There 

1870        was,  however,  no  evidence  that  Sir  W.  Foster  was  aware  of  this. 

M^Cbboht   ^^^  Pooley  procured  the  £10,000,  and  paid  that  sum  and  interest 

FoflTB       ^  ^^'  ^'  Foster^  who,  on  the  23rd  of  November,  1865,  executed 

an  assignment  of  the  property  to  Pooley, 

On  the  9th  of  April,  1866,  the  solicitor  to  the  banking  company 
wrote  to  Sir  W.  Foster,  expressing  surprise  that  the  purchase  had 
been  completed,  and  stating  that  Sir  W.  Foster  would  be  account- 
able for  any  loss  to  the  company,  as  no  notice  had  been  given  to 
them  prior  to  completion.  The  solicitors  of  Sir  FT.  Foster  wrote 
in  answer,  denying  any  liability,  and  no  further  correspondence  on 
the  subject  took  place  until  after  the  banking  company  was  wound 
up,  which  was  in  July,  1866. 

On  the  8th  of  May,  1867,  the  official  liquidators  of  the  banking 
company,  filed  their  bill  in  this  suit  against  Sir  TT.  Foster  and 
Pooley,  alleging  that,  immediately  after  the  assignment  to  Pooley, 
he  sold  and  conveyed  the  property  to  a  purchaser  without  notice 
of  the  rights  of  the  banking  company;  that  a  large  sum  was 
due  from  Pooley  to  the  company,  and  that  he  was  in  insolvent 
circumstances;  that  the  company  were  ready  to  complete  the 
contract,  and  pay  to  Sir  FT.  Foster  the  balance  of  the  purchase- 
money,  but  that  they  were  ignorant  that  the  contract  was  about 
to  be  completed,  or  the  purchase-money  paid  by  Pooley,  until 
long  after  the  date  of  the  assignment ;  that  the  assignment, 
without  notice,  by  Sir  W.  Foster,  was  a  wrongful  act^  and  a 
breach  of  trust  and  of  duty  on  the  part  of  Sir  W.  Foster ;  and 
that  the  assignment  contained  no  notice  or  reference  to  the  in- 
terest of  the  banking  company,  and  was  in  such  form  as  enabled 
Pooley  to  defraud  the  banking  company.  And  the  bill  prayed 
a  declaration  that  the  assignment  was  a  wrongful  act,  and  a 
breach  of  trust  and  duty  by  Sir  W.  Foster,  and  that  he  was 
liable  to  make  good  the  loss  to  the  company  occasioned  by  such 
assignment. 

Sir  FT.  Foster,  by  his  answer,  stated,  as  was  the  fact,  that  the 
Alhanibra  was  leasehold,  the  ground-rent  being  £910,  and  the 
insurance  and  covenants  very  onerous ;  and  that  it  had  been  for 
some  time  unlets  though  it  was  now  let  at  an  annual  rent  of  £2750. 
He  further  stated,  that  as  mortgagee  in  possession,  he  was  very 


VOL.  v.] 


CHANGEBT  APPEALS. 


607 


anxious  to  dispose  of  it ;  and  also  that,  to  the  best  of  bis  belief,        L.  0. 
the  banking  company  knew  that  he  wished  to  complete,  and  had        i870 
given  up  all  intention  of  making  any  further  use  of  the  security  on   m*Obiimht 
the  Alhambra. 

The  Master  of  the  Bolls  made  a  decree  for  the  Plaintiff  (1),  and 
Sir  W.  Foster  appealed. 


FonsB. 


(1)  1870.  Jan.  19. 
LOBD  BOHILLY,  M.B. : — 

I  entertain  no  doubt  abont  this  case. 
There  is  no  evidence  whatever  to  induce 
the  Court  to  suspend  the  ordinary  and 
usual  rule  in  equity,  that  any  man  who 
enters  into  a  contract  may,  if  he  pleases, 
awign  the  benefit  of  that  contract,  or 
may  charge  his  contract  for  the  benefit 
of  an  assignee,  and  that,  therefore,  the 
person  with  whom  he  has  contracted 
becomes  a  trustee  for  the  assignee  as 
soon  as  he  has  due  notice  of  the  assign- 
ment or  charge.  For  instance,  if  a 
person  insures  bis  life  in  an  insurance 
ofBce,  and  raises  money  upon  the  secu- 
rity of  the  policy,  and  the  person  who 
lends  money  upon  that  security  gives 
notice  to  the  insurance  office  not  to  pay 
the  money  to  any  other  person,  then, 
if  the  insurance  office  thinks  fit  to  pay, 
they  must  take  the  consequences  and 
bear  the  loss,  though  it  is  a  cho&e  in 
action;  so,  also,  if  a  man  agrees  to  sell 
an  estate  or  buy  an  estate,  he  may 
assign  the  benefit  of  that  contract  to 
another  person,  either  absolutely  or  to 
secure  a  sum  of  money,  and  when  the 
person  with  whom  he  has  contracted 
has  notice  of  that  charge,  he  becomes  a 
trustee  for  the  person  to  that  extent. 
There  is  no  difference  between  one 
species  of  property  and  another. 

An  endeavour  was  made,  on  behalf 
of  Sir  W.  Foster,  to  take  a  distinc- 
tion,— ^which,  in  my  opinion,  would  lead 
to  the  most  disastrous  consequences, — 
between  the  sale  of  a  lease  and  the  sale 
of  any  other  property.  There  is  no 
distinction  at  all.    A  man  has  made  a 


contract  which  has  become  beneficial 
by  reason  of  his  having  paid  part  of 
the  purchase-money,  and  thereupon  he 
raises  money  upon  it  and  assigns  it  to 
another  person  as  a  security.  Now, 
what  sort  of  distinction  is  there  between 
a  lessee  and  an  owner  in  fee  simple  V 
It  was  said,  and  said  with  considerable 
truth,  that  the  situation  of  a  lessee, 
particularly  of  a  lessee  of  such  a  place 
as  this,  is  very  onerous,  because  he  has 
a  ground-rent  of  £910  to  pay  every 
year,  and  is  subject  to  covenants,  not 
merely  to  keep  the  premises  in  repair 
and  in  a  proper  state,  but  also  to  insure 
against  fire.  No  doubt  that  was  so; 
but  the  vendor  thought  fit  to  enter 
into  the  contract,  and  there  was  a 
proviso  in  the  agreement  that  there 
should  be  a  forfeiture  if  it  was  not 
completed  by  the  30th  of  September, 
1865  ;  and  then  it  was  suggested  that 
it  would  be  very  hard  upon  Sir  W, 
Foster  if  he  should  be  interfered  with 
and  impeded,  and  that  the  contract 
could  not  be  altered  by  reason  of  this 
assignment.  But  there  was  nothing 
whatever  in  the  assignment  to  the 
banking  company  which  enabled  either 
the  company  or  PooUy  to  obviate  the 
consideration  of  the  contract,  which 
made  him  liable  to  forfeiture  in  case 
the  contract  was  not  completed  on  the 
«30th  of  September. 

The  cases  of  Luoas  v.  Comerford 
(1  Yes.  235 ;  8  Sim.  499),  and  Moores 
V.  Choat  (8  Sim.  508),  were  cited,  but 
they  have  no  reference  to  this  case. 
The  course  which  Sir  W.  Foster  ought 
to  have  taken  in  this  case  is  as  plain  as 
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Sir  Bounddl  Palmer,  Q.C.,  and  Mr.  W.  I.  Bdbinson,  for  the 
Appellants : — 

There  has  never  been  any  assignment  to  the  bank,  and  it  does 


poflsible.  The  Birmingham  Bank  got 
an  aasignment  of  the  benefit  of  the 
contraot  The  contract  was  obvionsly 
a  very  beneficial  one  at  that  time, 
because  £12,500  had  been  paid,  and  by 
paying  £10,000  they  could  have  got 
the  whole  of  the  Alhambra  Palace  oofor 
veyed  to  them,  which  aeema  to  be 
worth  about  £25,000.  The  course, 
therefore,  which  Sir  W,  Faster  had 
to  pursue  was  very  simple  and  very 
plain;  he  ought  either  to  have  said 
he  would  not  accept  any  notice  at  all 
— ^whether  he  would  be  entitled  to  say 
80  is  another  question— or  he  might 
aooept  the  notice  and  abide  by  it  He 
did  aooept  the  notice,  and  then,  no  doubt, 
forgot  all  about  it  And  in  November, 
nearly  two  months  after  the  time  at 
which  the  contract  ought  to  have  been 
completed,  he  completed  the  contract 
vnth  Mr.  Fooley,  without  regarding  the 
banking  company.  But  his  proper 
course  was  quite  plain,  Itwaatosend 
word  to  the  banking  company  that  Mr. 
Pooiey  was  about  to  complete,  or  that 
he  intended  to  insist  on  the  forfeiture, 
unless  it  was  completed  within  a  reason- 
able time.  He  ought  to  have  given  them 
a  reasonable  time,  say  a  week  or  ten 
days,  and  to  have  said  that  if  the 
banking  company  did  not  complete 
within  that  time,  he  should  insist 
upon  the  forfeiture.  But  he  did  no- 
thing of  the  sort,  and  merely  conveyed 
to  Mr.  Paoley,  or  to  his  nominee,  with- 
out the  slightest  notice  to  any  person 
whatever.  The  consequence  of  which 
is  that  the  purchaser  has  taken  it  as 
purchaser  for  value  without  notice,  and 
can  hold  it  as  against  all  the  world. 

Now,  observe  what  the  consequence 
would  be  if  I  were  to  hold  otherwise. 
However  valuable   the  contract  was 


which  had  been  entered  into  by  Mr. 
PaoiUy^  and  however  important  it  was 
for  him  to  borrow  a  little  money  to 
complete  it,  although  he  might  have 
paid  half  the  purchase-money,  he  could 
not  safely  assign  the  benefit  of  the  con- 
tract in  order  to  raise  the  money  to  pay 
the  remainder,  because  the  person  who 
had  received  notice  might  convey  away 
to  another  person.  Such  a  decision 
would  prevent  a  person  making  use 
of  a  very  valuable  property  for  the  pur- 
pose of  raising  money  which  might  be 
required* 

The  only  question  in  the  case  on 
which  I  was  desirous  to  read  the  cor- 
respondence is  this :  Did  the  Birming^ 
ham  Banky  after  giving  that  notice, 
repudiate  all  the  benefit  of  the  con- 
tract? Upon  reading  the  evidence,  I 
am  of  opinion  they  did  not.  This  is 
certain,  that  in  no  respect  can  there  be 
alleged  anywhere  that  there  was  any 
notice  to  Sir  W.  Faster  that  they  had 
done  so,  or  that  any  facts  came  to  his 
knowledge  which  would  justify  his  pro- 
ceedings. The  manager  of  the  bank 
seems  to  have  told  Mr.  Padey  that  he 
must  get  the  money  himself,  and  that 
they  did  not  intend  to  advance  it  If 
this  had  been  communicated  to  Sir  W, 
Faster,  or  had  come  to  his  ears,  and 
upon  that,  sincerely  believing  that  they 
had  repudiated  the  contract,  he  had  sold 
it  to  somebody  else,  although  he  would 
have  still  been  in  a  very  equivocal 
situation,  there  might  be  some  excuse — 
there  might  be  something  more  to  have 
been  said  for  him ;  but,  as  the  matter 
stands,  there  is  no  excuse  whatever. 

The  consequence  is,  that  I  regret  to 
say  I  must  make  a  decree  against  Sir 
W,  Faster,  and  must  direct  inquiry 
what  loss  has  been  sustained. 
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not  appear  that  they  ever  meant  to  take  one ;  but,  even  if  they       L.  0. 
hady  the  assignee  of  a  contract  must  take  it  with  all  its  incidents       isro 
and  liabilities:  Toolh  y.  HaUett  (1).    There  was  no  contract  or   m'G^oht 
privity  between  Sir  W.  Faster  and  the  bank ;  his  contract  was  with      j,  •j 

Pooky  alone :  Manffles  y.  Dixon  (2) ;  Daniels  y.  Davison  (3)«    Of       

^course,  if  the  purchaser  had  paid  all  the  money,  the  vendor  would 
be  a  mere  trustee  for  him ;  but  that  was  not  the  case  here,  and 
until  that  is  done  the  vendor's  first  duty  is  to  himself,  and  no 
amount  of  notice  can  deprive  him  of  his  rights :  WaJl  v.  Bright  (4) ; 
Tasier  v.  l^naU  (5).  The  sub-purchaser  is  not  even  a  proper 
party  to  a  suit  by  a  vendor  for  specific  performance:  Cutis  v. 
Thodetf  (6).  If  the  bank  really  meant  to  complete,  they  should 
have  come  forward  and  offered  to  do  so,  and  it  was  not  the  business 
of  Sir  W.  Foster  to  urge  them  on:  Pearce  v.  Morris  (7).  As 
between  himself  and  Pooley,  Sir  W.  Foster  had  but  one  course  to 
pursue :  Boss  v.  Watson  (8).  So  far  from  the  bank  coming  forward, 
it  is  clecu:  that  they  deliberately  refused  to  assist  PooUy  to  com- 
plete, and  left  him  to  take  his  own  course,  knowing  that  if  he  did 
not  complete  his  contract  would  be  forfeited.  Then  of  what  has 
Sir  W.  Foster  notice  ?  Not  of  any  assignment,  but  merely  that  at 
some  time  the  bank  might  call  on  Pooley  to  assign.  In  all  pro- 
bability the  bank  would  never  have  taken  it.  It  was  not  at  all  a 
desirable  property,  and  Sir  W.  Foster  was  himself  anxious  to  get 
rid  of  it.  The  bank  now  tries  to  make  Sir  W.  Foster  liable,  but 
can  any  one  believe  that  they  ever  intended  to  take  this  property  ? 

Mr.  Southffote,  Q.C.,  Mr.  A.  Smith,  and  Mr.  Ohiitbf,  for  the 
Plaintifis : — 

No  doubt  it  is  hard  upon  a  vendor  or  a  trustee  to  have  to  keep 
in  mind  the  notices  he  may  receive,  but  such  is  the  law.  We 
admit  that  we  could  not  have  delayed  Sir  W.  Foster  from  enforcing 
completion,  but  we  say  that  he  ought  to  have  given  us  notice 
before  he  completed.  He  might,  if  Pooley  had  insisted,  have  taken 
the  money,  but  he  was  not  bound,  in  the  face  of  our  notice,  to 

(1)  Law  Bep.  4  Ch.  242.  (5)  8  My.  &  Or.  63. 

(2)  8  H.  L.  0.  702.  (6)  13  Sim.  206 ;  1  Coll.  223,  n. 

(3)  16  VcB.  249,  265.  (7)  Law  Bep.  5  CSi.  227. 

(4)  IJac.  &  W.  494.  (8)  10  H.  L.  C.  672. 
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L.C.       oonyey  the  estate,  and  so  enable  PocHey  to  commit  this  fraud. 
1870       Pooley  had  passed  his  interest  in  the  Alhambra  to  the  bank,  and 
H'GBKosr   the  bank,  by  giving  notice  to  Sir  W.  Foster,  made  the  assignment 
FoflTKB      <^iiip^6te :  Dearie  y.  Hall  (1).    We  do  not  impute  any  design  to- 
defraud,  for  we  believe  the  fact  to  be  that  Sir  W.  Foeter  had  for- 
gotten the  notice,  but  still  he  must  take  the  consequences  of 
forgetting :  Burrowee  v.  Look  (2). 

Mr.  EvU,  for  Pooley^ 

Lord  Hatheblet,  L.C. : — 

This  ifif,  in  my  opinion,  a  case  of  the  first  instance,  and  is  not 
governed  by  any  previous  decisions.  The  Master  of  the  Bolls 
seems  to  have  come  to  the  conclusion  to  which  he  did  come  upon 
the  well-known  doctrine  that  a  trustee  cannot  do  anything  what- 
soever in  derogation  of  the  rights  of  his  eeelui  que  trtist,  and 
those  eeetuis  que  trust  may  be  constituted,  no  doubt^  either  by  an 
original  trusty  or  by  an  assignment  from  the  origiaal  eestui  que 
trust  to  other  cestuis  que  trust,  and  then  by  notice  of  the  assign- 
ment, which  thus  creates  the  relation  of  trustee  and  cestui  que  trust 
between  the  two.  That  doctrine  is  perfectly  familiar  to  the  Court, 
but  it  cannot  be  applied  to  a  case  of  this  description. 

It  is  quite  true  that  authorities  may  be  cited  as  establishing  the 
proposition  that  the  relation  of  trustee  and  cesiui  que  trust  does  in 
a  certain  sense  exist  between  vendor  and  purchaser;  that  is  to  say, 
when  a  man  agrees  to  sell  his  estate,  he  is  trustee  of  the  legal 
estate  for  the  person  who  has  purchased  it  as  soon  as  the  contract 
is  completed,  but  not  before.  He  has  so  far,  having  entered  into 
that  agreement^  precluded  himself  from  entering  into  any  other 
contract  as  to  the  estate  until  it  is  decided,  either  by  law  or  by  the 
acts  of  the  parties,  that  the  contract  first  entered  into  has  been 
rescinded.  But  contracts  of  this  description  cannot  be  dealt  with 
piecemeal,  and  a  vendor  has  a  right  to  have  his  contract  fulfilled 
in  toto,  and  cannot  be  compelled  to  split  up  the  performance  of  the 
contract  into  several  parts. 

What  has  happened  here  ?    The  vendor.  Sir  W.  Foster ^  agrees 

(1)  8  Buaa.  1.  (2)  10  Ves.  470. 
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with  Mr.  Pooley  to  sell  to  him  for  a  given  price,  payable  by  instal-       L.  G. 
ments.  1870 

Part  of  the  money  was  paid,  and  £10,000  remained,  which  was    M'GREiaHT 
to  be  paid  in  September,  1865.     In  the  meantime  Sir  W.  Foster      y^^^^^s^ 

received    from  the  Birmingham  Banking   Company   notice    of       

Pooley's  agreement  with  them,  and  the  Plaintiffs  now  contend  that 
thereupon  Sir  W,  Foster  became  affected  with  a  trust  securing  to 
the  company  the  benefit  of  Pooley  s  charge  of  £12,500,  and  became 
unable  to  complete  his  contract  with  Pooley  without  giving  the 
company  distinct  notice  that  he  was  about  to  complete  it,  in  order 
that  the  company  might  interpose  and  say  that  they  would  com- 
plete it  instead  of  Pooley,  and  would  have  the  conveyance  made  to 
them  instead  of  to  Pooley  ;  or,  if  Sir  W.  Foster  did  not  do  so,  then 
he  should  have  insisted  on  Mr.  Pooley  admitting,  on  the  fieice  of  the 
conveyance,  that  he  took  it  subject  to  the  claim  of  the  company. 

No  authority  has  been  cited  for  these  propositions,  but  I  am  told 
that. I  should  be  interfering  with  the  assignability  of  contracts  if  I 
were  to  hold  that  persons  in  the  position  of  Sir  W.  Foster  were  to 
be  at  liberty  to  convey  to  the  person  with  whom  they  first  dealt 
after  notice  of  such  a  contract  by  him ;  yet,  on  the  other  hand,  I 
should  embarrass  all  future  vendors,  and  should  interfere  far  more 
with  the  freedom  of  the  sale  of  land,  if  I  held  that  a  party  to  a 
contract  could  be  arrested  in  the  course  of  his  proceeding  to  enforce 
or  complete  that  contract  by  a  notice  that  the  other  party  had 
engaged  to  give  some  one  else  the  benefit  of  the  contract  by  way 
of  security  for  money  lent,  and  that  the  person  who  gives  the 
notice  of  this  security,  as  to  which  nothing  is  known  except  that 
the  assertion  is  made,  has  a  right  to  assist  at  the  completion,  and 
to  insist  that  the  completion  of  the  contract  shall  be  arrested  until 
the  rights  are  determined  between  the  party  to  the  contract  and 
this  third  party. 

On  all  principle  that  seems  to  me  to  be  quite  contrary  to  what 
this  Court  has  constantly  held.  The  contract  was  a  contract 
between  two  parties,  and  between  them  only,  subject^  n6  doubt,  to 
this,  that  if  the  whole  interest  in  the  contract  be  parted  with,  the 
other  party  to  whom  it  is  given  may  have  a  right  to  interfere,  and 
is  entitled  to  assert  it,  if  he  thinks  fit,  in  this  Court ;  but  it  has 
never  yet  been  held  that,  by  simply  serving  a  notice,  he  puts  him- 
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L.  G.       self  in  a  position  to  arrest  the  completion  of  the  contract  between 

1870        the  two  parties,  and  do  that  with  reference  to  this  description  of 

H'C^oBT   Property  which  he  can  do  with  reference  to  personal  estate  under 

V-         certain  circumstances,  according  to  the  authority  of  Loveridge  t. 

Cooper  (1)  and  BearU  v.  EM  (2),  viz.,  stay  the  holder  of  the  fund 

from  dealing  with  it,  because  the  person  giving  the  notice  has 
acquired  a  separate  interest  in  it,  and  made  himself  cestui  que  tnutf 
instead  of  the  original  party  to  the  trust. 

The  distinction  is  this — it  is  not  the  simple  distinction  of  real 
and  personal  estate,  but  it  is  this  distinction — that  the  vendor  is 
not  a  complete  trustee  for  the  purchaser,  and  those  who  claim 
under  him,  until  the  whole  contract  is  finally  completed ;  and 
during  that  stage,  I  apprehend  that  other  persons,  by  saying  that 
they  have  acquired  an  interest  in  the  agreement,  will  not  stay 
the  performance  of  the  agreement  with  the  original  purchaser. 
The  duty  imposed  on  those  who  wish  to  intervene  is  to  take  their 
own  steps,  to  file  their  own  bill,  and  to  claim  the  benefit  of  the 
contract  in  such  a  way  that  the  C!ourt  may  have  the  opportunity 
of  dealing  with  the  matter  according  to  the  rights  of  the  parties 
interested  in  it,  and  may  determine  their  position  accordingly. 

I  asked,  during  the  course  of  the  argument,  what  would  have 
been  the  position  of  Sir  W.  Foster  if  Pocley  either  paid  or  offered 
to  pay  the  money,  and  then  had  filed  his  bill  to  have  com- 
pletion of  the  contract  ?  I  apprehend  that  Sir  W.  Foster  would 
have  been  compelled  to  perform  specifically  his  contract  with 
Pooley,  and  to  pay  the  costs  of  the  suit;  and  the  fact  of  other 
persons  having  given  their  notice,  and  not  following  it  up  by  pay- 
ment of  the  money,  or  by  any  step  to  complete  the  contract,  would 
not  be  any  defence. 

The  case  of v.  Walford  (3)  is  as  strong  a  case  as  anybody 

could  imagine  for  testing  the  principle.  A  distinction  was  made 
by  Mr.  Soulhgate  that  Pooley  has  not  said,  as  was  said  in  that  case, 
that  he  will  make  a  mortgage  to  the  company  of  the  property 
when  conveyed  to  him,  but  that  he  will  convey  the  property  itself. 
But  still  that  case,  as  I  apprehend,  would  be  an  authority  for 
saying  that,  if  Sir  W.  Foster  had  raised  this  contest  at  the  hearing 

(1)  8  Ross.  80.  (2)  8  Buss.  1. 

(3)  4  Rass.  872. 
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in  a  Buit  by  Pooley,  and  Pooley  alone,  without  joining  the  other       L.  a 
parties,  the  only  consequence  to  him  would  have  been  that  he       1870 
would  have  had  to  pay  the  costs  of  the  suit,  and  would  have  been   m'Creiqht 
compelled  to  convey  to  Pooley  on  his  paying  the  money.    The      Yo^tJSBu 
banking  company  knew  that  the  contract  was  to  be  performed  in        •— 
September,  but,  beyond  the  notice,  not  a  single  communication  did 
they  make  with  Sir  W.  Foster,  and  he  did  not  convey  until 
November.    K  they  had  been  in  the  least  minded  to  perform  the 
contract  they  would  have  performed  it,  or  offered  to'  perform  it^  in 
September;  but  not  until  April,  1866,  did  they  make  to  Sir  W.  Foster 
any  offer  to  fulfil  that  engagement,  without  the  fulfilment  of  which 
he  never  could  be  made  their  trustee  or  the  trustee  for  anybody, 
because  the  contract  he  had  entered  into  had  not  been  completed. 

The  &cts  in  this  case  are  strongly  against  the  Plaintiffs,  even  if 
they  established  the  principle ;  but  I  apprehend  that  the  principle 
is  not  so.    No  authority  has  been  cited  for  it,  and  what  was  said 

in  the  case  of v.  Walford(l)  and  in  Bose  v.  Wat8on(2)  is 

all  against  it 

I  thought  it  rights  having  a  very  strong  opinion  on  the  case,  to 
deal  with  it  upon  the  highest  ground  on  which  it  could  be  put, 
but  I  am  far  from  saying  that  that  is  the  sole  ground  on  which  it 
should  be  put,  when  the  only  notice  that  Sir  W.  Foster  received  was 
that  Mr.  Poctey  had  arranged  with  the  bank  that  he  would  at  their 
request  and  at  his  own  cost  execute  to  them  a  valid  assignment  of 
the  contract.  It  is  not  a  mere  trifling  with  words  or  splitting  of 
hairs  in  this  case  to  consider  whether  or  not  that  is  equivalent  to 
saying  he  had  actually  assigned  the  benefit  of  his  contract,  because 
it  was  a  contract  for  the  purchase  of  a  leasehold  interest  at  a  very 
heavy  ground-rent,  and  subject  to  great  liabilities ;  and  if  they 
actually  insisted  on  having  the  whole  benefit  of  the  agreement, 
they  would  have  £10,000  more  to  pay  down,  and  then  to  take  an 
assignment  of  the  lease,  subject  to  all  the  covenants.  I  do  not 
wonder  at  their  never  doing  it,  and  I  do  not  wonder  at  it  ap- 
pearing on  the  evidence  that,  when  the  time  came  for  completion, 
they  told  Mr.  Pooley  that  they  would  not  find  the  £10,000  for 
him,  but  that  he  must  look  about  to  see  where  he  could  find  the 
£10,000.     That  was  not  communicated  to  Sir  W.  Foster,  but  it 

(1)  4  Rubs.  372.  (2)  10  H.  L.  0.  672. 
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L.  C.  is  a  somewhat  strong  illustration  of  what  would  be  tbe  consequence 
1870  of  asserting  for  the  first  time  this  equity,  that  persons  who  have 
M'Cbexght  a^  engagement  by  way  of  mortgage,  or  a  contract,  which  may  or 
may  not  turn  out  to  be  beneficial,  may  simply  serve  a  notice,  do 
nothing  towards  completion,  but  stand  by,  and  say  at  the  end  to 
the  yendor  that  he  ought  to  have  given  notice  of  his  intention  to 
have  the  engagement  performed,  and  that  he  must  be  fixed  with 
all  the  consequences  of  not  having  done  so.  I  think  it  is  a  wholly 
new  attempt,  which  cannot  be  justified ;  and,  as  far  as  authority 
goes,  it  only  guides  me  the  other  way.  I  think,  therefore,  that 
the  bill  should  have  been  dismissed  with  costs,  and  that  must  be 
the  present  order.    Of  course  there  will  be  no  costs  of  appeal. 

Solicitors  for  the  Plaintifis :  Messrs.  Dale  &  Stretion. 
Solicitors  for  Sir  W,  Foster :  Messrs.  Fieldy  Boscoe^  dt  Co. 
Solicitor  for  Pooler/ :  Mr.  Mount. 


June  24.  29. 


U  c.  In  re  COBRE  COPPER  MINING  COMPANY. 

?fl^  WESTON'S  CASE, 

Winding-up — Contributory — Scrip'holder — Transfer  to  an  In/ant. 

Edward  W.  was  the  holder  of  shares  in  a  company,  the  shares  in  which 
passed  by  delivery  of  the  certificates.  Resolutions  were  passed  in  July, 
1866,  at  a  meeting  which  E.  W.  attended  and  took  part  in,  to  register  the 
company  as  a  limited  company  under  the  Companies  Act,  1862.  Shortly 
afterwards  E,  W.  gave  his  certificates  to  his  son  Ernest  Mortimer  TF.,  aged 
seventeen,  and  living  in  his  house.  The  certificates  were  sent  in  by  the  son 
and  exchanged  for  shares,  and  the  name  of  Ernest  Mortimer  W,  was  entered 
in  the  share  register-book,  and  sent  in  to  the  Registrar  of  Joint  Stock  Com- 
panies upon  the  registration  of  the  company  in  December,  1866.  Edward  W, 
also  bought  some  shares  in  the  name  of  his  son,  and  they  were  so  registered. 

In  February,  1867,  Edward  W.  informed  the  managing  director  that  he 
had  parted  with  his  shares ;  and  in  June,  1867,  in  answer  to  a  repeated  ap- 
plication for  calls,  Ernest  Mortimer  W,  wrote  that  he  was  unable  to  pay,  and, 
as  to  legal  proceedings,  was  an  infant.  No  steps  as  to  these  shares  were  taken 
by  the  company  until  after  the  winding-up  in  Febraary,  1869 : — 

Edd,  that  Edward  W.  was  liable  as  a  contributory  in  respect  of  the  shares. 

Decision  of  James^  Y.C,  affirmed. 

JL  HIS  was  an  appeal  motion  from  a  decision  of  Yice-Chancellor 
James,  on  behalf  of  Edunird  Weston,  that  his  name,  which  had 
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been  settled  on  the  list  of  eontributories  of  the  Cobre  Copper  L.  C. 
Mining  Company y  Limited,  as  a  contribatory  in  respect  of  seventy-  1870 
fiveshareS)  might  be  excluded  from  the  list.  WkxIn's 

The  Colre  Copper  Mining  Company  was  established  in  1835,  ^^^- 
under  a  deed  of  settlement,  as  a  common  partnership,  with  shares 
passing  to  the  holder  of  the  certificates,  it  being  provided  "  that 
the  certificates  delivered  by  the  directors  pursuant  to  the  deed  of 
settlement  to  the  proprietors  of  shares  in  the  association  shall,  as 
between  the  association  and  the  holders  or  bearers  of  such  certifi- 
cates respectively,  be  conclusive  evidence  on  behalf  of  such  holders 
or  bearers  that  they  respectively  are  proprietors  in  the  capital  of 
the  association  in  respect  of  the  shares  mentioned  in  such  certificates 
respectively." 

The  constitution  of  the  company  is  fully  set  out  in  KeWs  and 
Count  Pahlen^s  Cases  (1). 

In  1865  EdvKtrd  Weston  purchased  fifty  fully  paid-up  shares  in 
the  company  for  £1800.  On  the  31st  of  July,  1866,  a  meeting  of 
the  company  was  held,  at  which  it  was  resolved  to  increase  the 
capital  of  the  company  and  the  nominal  amount  of  the  shares,  and 
to  register  the  company  under  the  Companies  Act,  1862,  as  a  com- 
pany limited  by  shares,  with  a  nominal  capital  of  £600,000,  in 
12,000  shares  of  £50  each  (a  further  liability  of  £10  per  share  being 
thus  created).  Besolutions  were  also  passed  for  repealing  various 
clauses  of  the  deed  of  settlement  and  substituting  other  provisions ; 
in  particular,  the  directors  were  to  give  notice  to  and  require  the 
holders  of  the  then  existing  certificates  of  shares  to  deliver  the 
same,  with  their  names,  residences,  and  descriptions  written  thereon, 
at  the  office  of  the  company  within  a  limited  period,  to  the  intent 
that  the  name,  residence,  and  description  of  every  person  then 
holding  any  of  those  certificates,  and  the  number  of  shares  com- 
prised therein,  might  be  entered  in  the  share  register-book ;  that 
every  person  so  registered  should  be  bound  to  observe  the  rules  of 
the  company,  and  that  the  existing  certificates  might  be  cancelled 
and  fresh  ones  delivered.  It  was  also  resolved  (in  substitution  for 
a  provision  in  the  deed  of  settlement)  **  that  no  person,  being  the 
holder  or  bearer  of  or  entitled  to  any  of  the  now  existing  certifi- 
cates, shall,  after  the  issuing  by  the  court  of  directors  of  the  notice 

(1)  Law  Bep.  9  Eq.  107. 
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L.  G.  calling  in  the  now  existing  certificates,  be  entitled  in  respect  of 
1870  his  or  their  share  or  shares  to  receive  any  dividend,  or  otherwise  to 
Weston's  participate  in  any  profits  of  the  company,  or  to  exercise  any  pri- 
^^-  vilege  as  or  for  any  purpose  to  be  considered  a  proprietor  of  a  share 
or  shares  in  the  company,  nnless  and  until  he  deliyers  his  now  exist- 
ing certificate  or  certificates,  with  his  name,  residence,  and  descrip- 
tion written  thereon,  at  the  office  of  the  company  for  cancellation." 

These  resolutions  were  confirmed  at  a  meeting  held  on  the  21st 
of  August,  1866.  Mr.  Weston  attended  the  meeting  of  the  31st  of 
July,  and  took  part  in  the  discussion  by  recommending  the  adoption 
of  the  proposed  resolutions.  He  also  attended  the  meeting  of  the 
21st  of  August,  but  did  not  vote,  having,  as  he  said,  determined  not 
to  join  the  new  company.  He  shortly  afterwards  gave  the  scrip 
certificates  of  his  shares  to  his  son  Ernest  Mortimer  Weston,  then 
seventeen  years  old,  a  clerk  in  a  stockbroker's  office,  living  with 
his  father  at  79,  We8B)owme  Terrace. 

On  the  4th  of  October  a  printed  circular  was  sent  to  those  share- 
holders whose  addresses  were  known,  annexing  a  copy  of  a  reso- 
lution of  the  directors  making  a  call  of  lOs.  per  share,  payable  on 
the  15th  of  October,  and  inclosing  a  form  of  application  for  the 
banker's  receipt,  on  payment  of  the  call,  to  be  filled  up  by  the  share- 
holder. The  call  of  lOs.  per  share  was  paid  upon  the  fifty  shares, 
and  the  form  was  filled  up  with  the  name  of  E.  M.  Weston,  and 
returned  to  the  office.  On  the  15th  of  October  Edward  Weston 
instructed  his  brokers  to  buy  twenty-five  additional  certificates  in 
the  company  for  his  son.  The  shares  were  accordingly  purchased 
in  the  name  of  E.  M.  Weston,  and  the  form  for  the  bankers'  receipt 
for  10a.  per  share  was  sent  to  the  office,  signed  *^  Ernest  M.  Weston, 
79,  Weslbofime  TerraceJ' 

On  the  31st  of  October  a  circular  was  sent  out  to  the  share- 
nolders  calling  attention  to  the  resolutions  of  the  Slst  of  July,  and 
requiring  the  holders  of  share  certificates  to  deliver  the  same,  with 
their  names  and  addresses,  at  the  office  of  the  company  by  the  3id 
of  December,  for  the  purpose  of  placing  the  names  of  the  holders 
upon  the  share  register-book.  On  the  8th  and  9th  of  November 
E.  M.  Weston  left  at  the  office,  in  his  own  name,  the  certificates  for 
the  seventy-five  shares,  and  a  receipt  was  given  to  him. 

On  the  13th  of  December,  1866,  the  company  was  registered  as 


'  Case. 
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a  limited  company  imder  the  Companies  Ad,  1862 ;  and  the  list  of  L.  c. 
members  contained  the  name  of  Ernest  Mortimer  Western  for  ^^o 
*twenty-fiye  and  fifty  shares.  In  the  share  register-book  appeared  rxsrosi's 
the  name  of  "  Ernest  Mortimer  Weston,  79,  Westboume  Terraee,**  for 
the  twenty-five  and  fifty  shares. 

On  the  8th  of  January,  1867,  a  farther  call  of  £2  per  share 
was  made,  and  notice  of  it  was  sent  to  Ernest  Mortimer  Weston. 

In  February,  1867,  Mr.  Shairp,  the  managing  director,  wrote 
to  Edward  Weston,  inviting  him  to  act  as  a  member  of  a  committee 
of  shareholders.  Edward  Weston  wrote  in  reply,  on  the  23rd  of 
February,  1867  :^ 

^^  Having  purchased  my  shares  in  the  Cdbre  Copper  Company 
about  twelve  months  since,  at  £36  per  share,  I  was  so  disappointed 
with  the  recent  accounts  that  I  parted  with  my  interest,  and  am 
not  therefore  in  a  position  to  act  upon  the  committee." 

On  the  8th  of  April,  1867,  a  farther  call  of  £1  per  share  was 
made^  and  no  notice  of  the  calls  having  been  taken  by  Ernest 
Mortimer  Weston,  to  whom  notice  of  both  was  sent,  a  letter  was 
written  threatening  him  with  legal  proceedings. 

In  answer  to  such  letter,  Ernest  Mortimer  Weston  wrote  as 
follows  on  the  18th  of  June,  1867  :— 

'^Beferring  to  your  letter  of  the  8th  instant  (which  I  inclose),  I 
beg  to  state  that  I  am  unable  to  pay  the  call ;  and,  as  regards  legal 
proceedings,  I  beg  to  state  that  I  am  under  age. 

"  Believe  me,  yours  truly, 

«  Ernest  Mortimer  Weston^ 

Aft;er  receiving  this  letter  the  directors  instracted  their  solicitors 
to  communicate  with  Edward  Weston^  who,  on  the  19th  of  July, 
1867,  wrote  to  them,  saying : — '*  I  have  never  been  a  shareholder 
in  the  company  alluded  to  by  you  in  your  letter  of  the  18th 
instant.''  The  solicitors  of  the  company  thereupon  wrote  to  Edward 
Weston  asking  for  an  explanation,  but  received  no  answer. 

On  the  23rd  of  December,  1868,  a  resolution  was  passed  for  a 
voluntary  winding  up  of  the  company,  which  was  confirmed  on  ^e 
13th  of  January,  1869 ;  and  on  the  27th  of  February,  1869,  an 
order  was  made  continuing  the  winding-up  under  the  supervision 
of  the  Court. 

Ed%Dard  Weston's  name  having  been  placed  on  the  list  of  coa- 
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tributories  in  respect  of  the  seventy-five  sliares,  he  moved  that  his 
name  might  be  removed ;  and  in  his  evidence  he  stated  that  he 
had  in  1866  made  a  present  of  the  fifty  shares  to  his  son^  and  had 
paid  the  calls  for  him,  and  that  the  twenty-five  shares  were  also 
bought  for  the  son. 

The  managing  director  of  the  company  deposed  that,  until  the 
receipt  of  Edward  WedorCs  letter  of  the  23rd  of  February,  1867, 
he  was  under  the  full  belief  that  Edward  Weston  had  continued  a 
shareholder  of  the  company,  and  his  (the  deponent's)  attention  had 
not  been  called  to  the  fact  that  the  certificates  which  had  been 
sent  in  for  cancellation  in  the  name  of  Weston  had  been  sent  in 
in  the  name  of  Em^'  Mortimer,  and  not  of  Edward,  He  also 
stated  that  the  letter  of  the  18th  of  June,  1867,  gave  the  first 
intimation  to  the  company  that  Ernest  Mortimer  Weston  was 
under  age. 

The  yice-Chancellor  James  refused  the  motion  with  costs  (1), 
and  Edioard  Weston  appealed. 


(1)  1870.  May  5. 

SiB  W.  M.  Jambs,  V.C.  :— 

I  am  of  opinion  that  this  device  will 
not  do.  The  company  was  originally, 
no  doubt,  a  company  consisting  of 
holders  of  scrip,  and  so  constituted  that 
there  was  to  he  no  liability  for  calls, 
and  holders  of  shares  were  at  liberty  to 
sacrifice  them  if  they  thought  fit.  In 
1866  some  of  the  persons  interested  in 
the  company  were  minded  to  constitute 
themselves  into  a  new  company,  with 
limited  liability.  Edward  FTes^on  was 
one  of  the  shareholders  who  took  part 
in  the  proceedings.  He  was  present 
and  took  part  in  the  meeting  of  the 
31st  of  July,  1866,  at  which  it  was 
agreed  that  the  company  should  be  so 
constituted  anew.  A  resolution  to  that 
effect  was  passed  and  duly  confirmed. 
Then,  having  certain  scrip  certificates, 
he  'gave  them,  as  he  says,  to  his  son, 
who  was  an  infant,  residing  with  him, 
under  his  controL  Those  certificates 
were  sent  in  by  the  son,  and  the  son*s 
name  was    registered;    the  company 


being  at  the  time  unaware  that  they 
were  r^stering  any  name  but  that  of 
the  father.    They  swear  they  did  not 
know  there  was  any  distinction  between 
the  two,  and  certainly  were  unaware  of 
the  infancy  or  of  any  other  incapacity 
of  the  son  until  long  afterwards.    Then 
the  father  was  minded  to  buy  some 
more  shares  in  the  market.    He  was 
the  person  who  employed  the  brokers, 
he  was  the  person  who  paid  the  pur- 
chase-money, he  gave  in  the  name  of  an 
infant  son  as  the  person  for  whom  they 
were  bought    Those  certificates  again 
were  sent  in  in  the  same  way,  and  by 
these  means  shares  were  obtained  in  the 
company ;  an  entry  was  made  in  the 
books  of  the  ownership  of  those  shares, 
which,  if  they  turned  out  profitable, 
would  have  entitled  the  person  in  whose 
name  they  were,  whether  father  or  son, 
to  have  a  share  of  the  profits  ;  that  is 
to  say,  somebody  became  in  this  way 
entitled  to  participate  in  the  profits  of 
the  company.    It  is  not  a  case  in  which 
scrip  was  destroyed — ^in  which  a  man 
ga^e  up  all  interest  in  the  company— 
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Mr.  Hardy,  Q.C,  and  Mr.  HiggiiM,  for  the  Appellant : — 

The  company  recognized  the  son  as  a  shareholder,  and  cannot 
now  be  allowed  to  get  off  by  saying  that  they  made  a  mistake. 
The  whole  transaction  was  complete  when  the  father  handed  the 
shares  to  the  son.  The  company  sent  in  the  son's  name,  and  he 
was  duly  registered  as  the  shareholder :  the  father  never  intended 
to  become  one  in  the  registered  company.  What  equity  have 
the  creditors  against  him  ?  He  was  never  in  any  way  held  out  to 
the  world  as  a  shareholder  in  the  registered  company.  And  as 
between  him  and  the  other  shareholders,  there  was  clear  laches  by 
the  officers  of  the  company :  Parsons*  Case  (1).  The  holder  of 
certificates  is  guilty  of  no  fraud  if,  knowing  that  the  company  is 
going  to  be  registered,  and  disliking  the  responsibility,  he  hands 
his  certificates  to  some  one  else.  It  is  now  too  late  for  the 
company  to  try  and  get  the  register  rectified. 

Mr.  Kay,  Q.C.,  and  Mr.  Bagshawe^  for  the  official  liquidator : — 

It  is  the  duty  of  the  transferor  to  see  that  the  shares  are  pro- 
perly placed  in  the  name  of  the  transferee,  and  until  that  is  done 
he  remains  liable:  Capper's  Case  (2);  Mann's  Case  (3).  The 
certificates  must  be  handed  over  londjide,  in  order  to  relieve  the 
shareholder. 


L.O. 

1870 


Wmton's 
Case. 


Mr.  Hardy,  in  reply. 


bat  it  was  a  mode  by  which  these  shares 
were  kept  as  existing  shares,  with  a 
right  to  participation  in  the  profits. 
When  the  thing  tnms  out  to  be  a 
failure  it  is  said,  **  It  is  very  true  that 
we  were  apparently  shareholders  with 
you,  but  the  person  in  whose  name 
they  were  entered  was  an  infant.  He, 
of  course,  is  not  liable  to  contribute, 
and  I  am  not  liable  to  contribute."  I 
think  the  moving  person  in  this  was 
the  father ;  the  father  was  the  person 
who,  in  the  name,  and  through  the 
medium,  and  by  means  of  the  son, 
obtamed  the  shares.  The  father  was 
the  person  who  was  at  the  bottom  of 


the  whole  thing,  and  contrived  that 
device ;  and,  as  between  him  and  the 
company,  I  hold  the  father  must  con- 
tribute with  the  other  shareholders  to 
the  loss  which  has  accrued  in  the  same 
way  as  he  would  have  obtained  for  his 
son  the  benefit  if  it  had  resulted  in  a 
profit.  With  regard  to  laches,  after 
the  letters  complaining  and  asking  for 
an  explanation,  I  do  not  think  there 
is  ground  for  saying  there  was  any 
laches. 

(1)  Law  Eep.  8  Eq.  656. 

(2)  Ibid.  3  Ch.  458. 

(3)  Ibid.  459  n. 


Vol.  Y. 
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L.  0.  Jane  29.    Lord  Hatherlst,  KC,  after  stating  the  facts  of  the 

1870        case,  continued : — 


WfiSTOK's        There  is  no  doubt  that  the  shares  were  handed  over  to  the  son, 

and  that,  if  he  had  been  of  full  age,  he  would  be  and  remain 

upon  the  register ;  but  he  was  a  boy  of  seventeen  years  of  age, 
which,  of  course,  was  perfectly  well  known  to  his  father.  If  this 
had  been  a  case  of  simple  transfer,  the  authorities  shew  that  the 
transfer  would  have  been  invalid ;  and  Mr.  Edward  Weston  being 
a  shareholder  of  a  company  of  the  ordinary  character,  would 
have  remained  a  shareholder  after  the  winding-up,  because  it 
could  not  possibly  be  assumed,  after  the  winding-up,  that  the 
infant  would  ever  adopt  for  his  benefit  the  shares  which  were  so 
handed  over  to  him.  The  authorities  have  completely  and  clearly 
decided  that  it  must  be  taken  that,  at  the  time  of  the  winding-up, 
the  transaction  was  utterly  fruitless,  and  that  the  person  who  was 
the  original  shareholder  remains  the  shareholder,  even  in  cases 
where  he  was  entirely  innocent  of  the  transaction,  and  not  aware 
that  the  shares  were  being  transferred  to  an  infant. 

But,  in  the  present  case,  Mr.  Edward  Weston  contends  that  he, 
in  holding  these  certificates,  was  liable  to  nobody,  and  might  have 
passed  them  to  anybody  in  the  street ;  and  that,  when  he  ceased 
to  be  holder,  his  liability  also  ceased. 

However,  I  cannot  hold  him  to  be  in  that  position  ;  for  I  think 
that  this  case  is  somewhat  worse  than  the  ordinary  case.  As  a 
certificate  holder  he  attended  the  meeting  of  July,  and  knew 
exactly  what  was  intended  to  be  done.  He  knew,  therefore,  what 
liabilities  were  to  attach,  and  of  course  what  benefits  were  to  be 
claimed  by  the  persons  who  chose  to  place  themselves  in  that 
position.  It  is  one  thing  to  say  that  he  might  have  passed  away 
those  certificates  to  another  person,  who  might  then  be  called  upon 
either  to  come  and  register  himself,  or  to  have  the  shares  declared 
forfeited ;  and  it  is  another  thing  to  make  this  use  of  the  certi- 
ficates. He  has  them,  and  he  makes  use  of  them ;  he  puts  them 
into  the  name  of  his  son,  a  boy  of  seventeen,  and  he  maintains 
that,  having  done  so,  and  having  procured  these  shares  to  be 
registered,  he  is  in  a  position  to  say  that,  if  the  thing  turns  out 
well,  he  will  take  the  profits,  if  the  thing  turns  out  ill  his  son  will 
answer  that  he  is  the  holder  and  is  an  infant.    I  cannot  entertain 


Case. 
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4uiy  such  proposition.  It  seems  to  me  that  the  Vice-Chancellor  L.  0. 
was  right  in  simply  describing  this  as  a  device  by  which  Mr.  1870 
Weston  endeavoured  to  secure  any  possible  benefits  which  might  westox'i 
result  from  the  transaction,  and  at  the  same  time  to  escape  from 
^11  liability  if  the  transaction  should  result  in  a  loss. 

In  other  words,  in  looking  at  the  substance  of  the  case,  I  must 
regard  Mr.  Wedan  at  this  moment  as  being  the  holder  of  the 
certificates,  and  as  having  registered  these  certificates  in  the  name 
of  a  person  himself  incompetent  to  be  dealt  with  as  in  any  way 
the  registered  proprietor  of  the  shares ;  and  that^  having  so  done, 
he  must  take  the  liabilities  which  attach  not  only  on  the  shares  he 
originally  held,  but  on  those  which  he  procured  in  the  market  for 
the  express  purpose  of  carrying  on  that  which  I  cannot  regard  in 
^ny  other  light  than  an  attempt  to  defraud  the  company  of  the 
benefit  of  those  resolutions  which  he  had  himself  concurred  in  for 
the  future  wellbeing  and  carrying  on  of  the  company. 

It  appears  to  me,  therefore,  that  he  must  now  be  liable  in  respect 
of  the  whole  number  of  these  shares ;  and  that  he  must  pay  the 
<;osts  of  this  appeal. 

Solicitors :  Mr.  H.  Harris ;  Messrs.  Upton^  Johnson^  iSk  Co. 


June  2:k 


MILLS  V.  NORTHERN  RAILWAY  OP  BUENOS  ATRES        KO. 

COMPANY.  1870 

'Company — Ultra  vires — Injunction — Locus  standi  qf  Flaintiff—Simple  Contract 
Creditor  —  Equitable  Shareholder  —  Averments  of  lUegality  —  Eeeouping 
Revenue  out  of  Capital. 

A  simple  contract  creditor  of  a  company  cannot  sustain  a  bill  to  restrain 
the  company  from  dealing  with  their  assets  as  they  please,  on  the  ground 
that  they  are  diminishing  the  fond  for  payment  of  his  debt. 

A  shareholder  in  a  company  who  seeks  to  restrain  the  company  from  doirg 
an  ultra  vires  act  must  shew,  by  distinct  and  definite  averments,  the  illegality 
•of  the  act. 

Whether  persons  having  an  equitable  interest  in  shares,  but  not  being 
registered  shareholders,  can  file  a  bill  to  restrain  a  company  from  doing  an 
ultra  vires  act,  qutsre. 

Where  a  company  have  paid  for  things,  properly  chargeable  to  capital,  out 

32>2  1 
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L.  C.  of  revenue,  they  are  justified  in  recouping  the  revenue  account  at  a  subse- 

1870  quent  time  out  of  capital ;  and  may,  if  necessary,  raise  fresh  capital  under 

w^v^  their  borrowing  powers  for  that  purpose, 
Mnxs  Decision  of  Stuart,  V.C,  reversed. 

KoKTHKBir    m 

Railway  or   1.  HIS  was  an  appeal  from  an  order  of  Vice-Chanoellor  Siuarir 

Bl'enos  Atbes 

GoMPAKT.  granting  an  interlocutory  injunction  against  the  Northern  Railway 
of  Buenos  Ayrea  Comjfo/nyj  Limited^  under  the  following  circum- 
stances:— 

The  company  was  established  in  July,  1862,  and  roistered 
under  the  CompoMes  Ad,  1862.  Its  main  object  was  stated  m 
the  memorandum  of  association  to  be  as  follows: — 

"The  making,  purchasing,  or  otherwise  acquiring  and  maintain- 
ing, managing,  and  working  of  railways  and  tramways,  and  other 
roads  and  ways,  in  the  state  of  Buenos  Ayres,  or  in  the  states  of  the^ 
provinces  of  the  Argentine  Confederation,  with  branches  therefrom 
respectively,  and  the  making  or  providing  of  machinery,  rolling 
and  other  stock,  plants,  stores,  and  conveniences  for  the  purposes 
thereof,  and  the  conveying  passengers,  animals,  and  goods  on  and 
to  and  from  the  railways,  tramways,  roads,  ways,  and  branches  of 
the  company,  and  the  carrying  on  the  business  of  a  railway  and 
tramway  company.  But,  unless  and  until  the  company  shall 
increase  their  original  capital  of  £250,000,  the  undertaking  of  the 
company  shall  be  confined  to  a  railway  and  tramway  from  Buenos 
Ayres  to  San  Fernando,  authorized  by  the  Government  concession 
of  the  26th  of  February,  1862,  and  to  the  further  extension  of  the 
said  railway  to  the  River  Tigre,  and  to  such  of  the  several  objects 
in  the  memorandum  mentioned  as  the  company  shall  think  neces- 
sary, incidental,  or  advantageous  thereto.'* 

Among  other  subordinate  objects  were  mentioned  "  the  doing  of 
all  other  things  whatsoever  which  the  company  shall  think  directly 
or  indirectly  incidental  or  conducive  to  any  of  these  objects,  or* 
likely  to  be  advantageous  to  the  company  in  connection  therewith, 
and  the  doing  of  all  things,  and  the  exercise  of  all  powers  contained 
in  the  articles  of  association  of  the  company." 

The  original  capital  of  the  company  consisted  of  £250,000,. 
divided  into  1500  guaranteed  preference  shares  of  £10  each,  600^ 
deferred  preference  shares  of  £10  each,  and  4000  ordinary  shares- 
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of  £10  each.  By  the  articles  of  association  it  was  provided  that  the  L.  o. 
company,  with  the  sanction  of  a  general  meeting,  might  increase  i870 
the  capital  of  the  company  by  the  issue  of  new  shares ;  and  power       uuls 

was  given  to  the  directors  to  borrow  any  sum  or  sums  not  exceed-  ^^  .  ^•- 

ing  £150,000,  on  debentures  or  other  securities.  Railway  of 

T)T7KV08  A.VRES 

On  the  22nd  of  August^  1862,  an  agreement  was  made  between  o^mpany. 
the  company  and  the  firm  of  E.  Murray  &  Co.,  which  consisted  of 
J.  B.  Croskey  and  Eugene  Murray y  that  the  firm  should  construct 
a  single  line  of  railway  from  the  gasworks  at  Buenos  Ayres  to  San 
Fernando,  and  a  single  line  of  tramway  from  the  custom-house  at 
Buenos  Ayres  to  the  station  at  the  gaswork&  The  price  fixed  was 
£100,000,  which  was  to  be  paid  partly  in  cash  and  partly  in 
ordinary  shares  of  the  company,  with  an  option  to  the  company  to 
pay  the  whole  in  cash  in  lieu  of  shares.  The  agreement  contained 
a  clause  for  referring  questions  between  the  parties  to  arbitration. 

The  works  were  performed  by  Messrs.  E.  Murray  dk  Go,,  and  they 
received  payments  in  money  and  shares  on  account  of  the  con- 
tract ;  but  they  still  claimed  £64,849  from  the  company,  partly 
uuder  the  contract  and  partly  for  extra  works.  This  debt  was  dis- 
puted by  the  company,  who,  on  the  contrary,  claimed  that  a  large 
sum  was  due  from  the  firm  to  the  company. 

On  the  80th  of  April,  1870,  the  directors  issued  a  report,  in 
which  they  stated  that  they  had  a  balance  in  hand  of  net  profits  of 
£32,681  3s.  2d, ;  that  the  charge  for  interest  upon  the  company's 
loan  capital,  &c.,  was  £5838  68.  2c2.,  leaving,  after  lending  to  the 
capital  account  £10,350  17s.  4d.  for  special  expenditure, 
£16,491 19s.  8(2.  available  for  distribution.  The  directors  recom- 
mended that  this  sum  should  be  applied  in  payment  of  the  arrears 
of  dividend  due  to  the  guaranteed  preference  shareholders  for  the 
eighteen  months  ending  the  80th  of  June,  1867. 

The  directors  explained,  in  a  subsequent  paragraph  of  their 
•report,  that  the  payment  of  the  arrears  out  of  accumulations  of 
revenue  would  occupy  a  considerable  time,  and  that  in  order  to 
accelerate  the  desired  result  a  certain  amount  must  be  funded ; 
and  that  as  legal  difficulties  prevented  this  until  the  revenue  was 
sufficient  to  enable  the  company  to  declare  equivalent  dividends, 
and  as  expenditure  was  being  incurred  in  new  works  and  additional 
^lant,  which  might  be  legally  charged  to  capital,  it  was  recom- 
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L.  C.       mended,  under  the  advice  of  counsel,  that  the  amount  expended 

1870        last  year  under  the  above-mentioned  heads,  as  well  as  that  to  be- 

-^ibjxB      expended  in  the  present  year  and  1871,  estimated  at  about  £10,0G0, 

KoBTBEHx    s^^'^^^  ^  treated  as  a  payment  on  capital  account^  which  would  be 

Railway  of  afterwards  discharged  out  of  a  sum  of  £20,000,  which  they  pur- 

CoMFAKY.    posed  to  raise  by  issue  of  debentures  at  dbo  per  cent.    The  report 

also  recommended  the  conversion  of  the  tramway  from  the  custom* 

house  to  the  principal  station  into  a  railway  adapted  for  locomotive^ 

engines. 

This  report  was  adopted  at  the  general  meeting  of  the  company 
held  on  the  16th  of  May,  1870,  and  the  sum  of  £16,491  19s.  8d^ 
was  distributed  according  to  the  proposal  contained  therein. 

The  bill  (par.  39)  contained  the  following  charge: — "Tho 
effect  of  the  proposal  contained  in  the  report  is,  that  sums  which 
have  been  paid  out  of  revenue,  and  ascribed  in  the  accounts  of  the 
company  to  revenue  account,  are  now  to  be  treated  as  payments 
on  account  of  capital  account,  and  considered  as  having  been  bor^ 
rowed  for  the  purpose  of  capital  from  the  revenue,  so  as  to  create 
an  apparent  or  fictitious  fund  for  the  payment  of  shareholders. 
The  money  for  this  purpose  is  proposed  to  be  raised  by  means  of 
the  issue  of  debenture  stock,  and  the  effect  of  the  proposal  is  to 
increase  the  liabilities  of  the  company  by  the  issue  of  debenture 
stock,  for  the  purpose  of  borrowing  money,  in  order  to  distribute- 
the  same  among  the  shareholders  under  the  guise  of  revenue." 

The  Plaintiffs  were  Robert  Milb,  the  executor  of  Eiiffene  Murray, 
who  was  dead,  and  H.  W,  Spratt  and  /.  JB.  Stebbing,  the  trustees  of 
a  deed  of  assignment  executed  by  /.  B.  Crodcey  for  the  benefit  of 
his  creditors.  The  bill  alleged  that  MUh^  as  the  executor  of 
E.  Murray,  held  some  fully  paid-up  deferred  preference  shares  of 
£10  each.  The  bill  prayed  for  an  account  and  payment  of  what 
was  due  to  the  Plaintiffs  under  the  contract,  and  for  other  works ;. 
and  for  an  injunction  to  restrain  the  company  &om  carrying  out 
the  proposal  in  the  report,  and  from  issuing  any  debenture  stock 
or  applying  any  money  raised  by  debenture  stock  on  debentures  in 
payment  of  any  dividend  to  any  of  the  shareholders,  and  from 
declaring  or  distributing  any  dividend  until  they  had  paid  or  made 
provision  for  paying  what  was  due  to  the  Plaintiffs ;  and  also  from 
converting  the  tramway  into  a  railway  until  the  company  had 


YOL.  v.] 


CHANCERY  APPEALS. 


625 


duly  increased  their  original  capital.    The  Plaintiffs  moyed  for  an       L.  C. 
injunction  in  similar  terms.  1870 

The  Defendants  put  in  a  plea  and  answer  to  this  bill.    They       Mnls 
pleaded,  first,  that  the  Plaintiff  MiU$  had  no  shares  in  the  com-    j^qJ^^x 
pany,  alleging  that  he  had  parted  with  all  the  shares  which  he  Railway  op 
held  as  executor  of  JEL  Murray  before  the  filing  of  the  bill ;  and,    Company. 
secondly,  that  the  firm  of  E.  Murray  &  Co.  had  not  performed  the       "" 
contract  on  their  part,  by  reason  of  which  default  the  company 
had  a  daim  against  them  exceeding  the  amount  due  from  the 
company;  and,  further,  that  arbitrator  had  been  appointed  by 
both  parties  in  pursuance  of  the  agreement,  by  whose  arbitration 
the  company  were  ready  to  abide. 

The  Plaintiff  JlfiZZs  filed  an  afiSdavit,  stating  that,  although  it 
was  true  that  he  had  transferred  all  the  shares  which  he  held  as 
the  executor  of  Murray ^  he  had  done  so  by  way  of  mortgage  only ; 
and  that,  since  the  filing  of  the  bill,  in  order  to  avoid  the  objection 
raised  by  the  plea,  he  had  taken  a  retransfer  of  some  of  the  shares 
from  the  mortgagor.  He  also  stated  that  other  shares  were  held 
by  other  persons  in  trust  for  him  and  the  other  Pkinti£&. 

The  Yice-Chancellor  granted  an  injunction  as  prayed  till  further 
order ;  and  from  this  order  the  company  appealed  (1). 


(1)  1870.  June  23. 

Si»  John  Stuabt,  Y.O.  : — 

The  Plaintiffs  have  filed  their  bill 
as  entitled  to  large  sums  of  money  due 
to  the  oontractoTB  under  the  contract 
with  the  shareholders  of  the  Northern 
Mailway  Buenos  Ayrts  Company,  One 
of  the  FlaintifiGs  is  also  a  shareholder, 
holding  deferred  preference  shares.  The 
answer,  which  is  called  a  plea,  but  it  is 
an  answer,  denies  that  MUU^  the  Plain- 
tiff,  is  entitled  to  such  shares,  and  says 
that  he  has  transferred  them.  But  it 
appears,  from  the  uncontradicted  evi- 
dence in  his  last  affidavit,  that  some  of 
the  shares  which  he  transferred  to  a 
person  of  the  name  of  Roncortii  have 
been  retransferred  to  him,  and  he 
swears  that  he  is  also  the  owner  of 
other  shares  of  the  same  character,  de- 


ferred preference  shares,  which  are  held 
by  persons  as  trustees  solely  for  him- 
self. The  constitution  of  the  suit, 
therefore,  is  right,  being  based  upon 
the  claim  of  the  contractors  and  of 
M%IU  himself,  as  the  owner  of  the  de- 
ferred preference  shares. 

The  question  now  is,  whether  the 
company  ought  to  be  restrained  from 
that  proceeding  which  they  are  about 
to  take,  and  which  is  announced  in  the 
report  made  on  the  15th  of  May  last. 
What  they  proposed  to  do  was  this : 
With  the  Plaintiffs  claiming  to  be 
creditors,  and  with  prima  facie  evi- 
dence that  they  are  creditors,  being 
unpaid  and  having  been  unpaid  for 
years,  the  company  last  month  divided 
a  sum  of  no  less  than  £15,000  amongst 
the  holders  of  guaranteed  preference 
shares,  and  in  order  to  continue  the 
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L.  a  Sir  Rounded  Palmer,  Q.C.,  Mr.  Greene,  Q.C.,  and  Mr.  Locoek 

1870        WM,  for  the  Appellants : — 

Mills  Even  if  there  was  anything  ultra  vires  in  what  the  company  pro- 

NoBiHEBN    posed  to  do.  which  we  deny,  the  PlaintiflFs,  not  being  registered 
B^oB  Atbm  shareholders  at  the  time  of  filing  the  bill,  had  no  locus  standi  to 
Company,     restrain  them. 

Secondly,  the  Plaintifife,  as  simple  contract  creditors,  with  no 
lien  on  any  part  of  the  property  of  the  company,  cannot  sustain 
such  a  bill  as  the  present^which  seeks  to  interfere  with  the  manage- 
ment of  the  company  and  restrain  the  payment  of  dividends. 
They  were  stopped  by  the  Court. 

Mr.  Dickinson,  Q.C.,  Mr.  Marten,  and  Mr.  K  C.  WiUis,  for  tlie 
Plaintiffs : — 

The  Plaintiffs  sustain  the  character  both  of  shareholders  and 
creditors.  At  the  time  of  filing  the  bill  the  Plaintiff  Mills  was 
owner  of  several  shares,  subject  to  the  rights  of  the  mortgagee,  and 


same  coniTe  of  dividing  profits  it  was 
proposed  to  incur  a  new  debt  by  raising 
a  very  largp  sum  of  money  upon  deben- 
tures. What  is  before  the  Court  now 
is  the  application  on  behalf  of  the 
Plaintiffs  to  restrain  that  proceeding  on 
the  part  of  the  directors. 

Looking  at  the  account  of  the  state 
of  the  company,  and  at  all  that  appears 
on  the  evidence  in  the  case,  it  seems 
very  clear  that  the  directors  are  pro- 
ceeding in  a  manner  wholly  unwise 
and  inconsistent  with  their  direct  obli- 
gations. I  observe  that  the  injunction 
is  sought  in  very  wide  terms  to  restrain 
them  from  declaring  any  dividends 
whatever,  and  to  restrain  them  gene« 
rally  from  applying  any  assets  of  the 
company  in  payment  to  the  share- 
holders. That,  at  first  sight,  seems  a 
large  demand;  but,  considering  what 
appears  on  the  evidence,  it  seems  to  mo 
that  the  Court  would  not  be  justified 
in  allowing  them  to  proceed  further  to 
deal  with  the  assets  of  the  company  in 


the  way  of  paying  anything  to  the 
shareholders,  or  in  incurring  any  new 
debts,  until  something  more  satisfactory 
than  at  present  appears  is  to  be  done 
with  reference  to  the  Plaintiffs. 

It  may  be  observed  also  that  Mills^ 
who  is  himself  a  deferred  shareholder, 
objects  to  the  directors  being  allowed  to 
deal  with  the  funds  in  the  way  that  they 
propose ;  and  this  application  deserves 
the  more  attention,  because  one  of  the 
professed  objects  of  the  proceedings  of 
the  directors  is,  that  they  n:iay  pay 
arrears  to  the  guaranteed  preference 
shareholders.  Now  that  one  of  the 
Plaintiffs,  himself  a  holder  of  deferred 
shares,  disapproves  of  this  course  of 
conduct,  is  a  very  strong  circumstance ; 
but,  independently  of  that,  it  seems  to 
me  that  the  company  and  its  directors 
are  not  justified  iu  the  course  of  pro- 
ceedings that  they  are  proposing,  and 
that  therefore  this  injunction  must  be 
granted  until  further  order. 
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he  was  equitably  interested  in  some  other  shares.    But,  independ-       L.  C. 
ently  of  that  interest,  the  Plaintiffs  may,  under  the  contract,  be  paid        1870 
part  of  their  money  in  shares ;  and  if  the  company  had  not  made       mills 
default,  the  Plaintiffs  would  now  either  be  fully  satisfied  or  else    xobtiubn 
possess  shares  to  a  considerable  amount    The  company,  therefore,  ^^^^^^^^  ^^ 
cannot  take  advantage  of  their  own  default  by  pleading  that  the    Gompakt. 
Plaintiffs  are  not  shareholders. 

With  respect  to  the  Plaintiffs'  claim  as  creditors,  it  is  true  that 
the  simple  creditors  of  an  ordinary  partnership  canuot  file  a  bill 
to  restrain  the  partners  from  parting  with  the  assets  or  dividing 
the  profits;  but  that  is  a  case  of  personal  liability  only.  The 
Plaintiffs,  on  the  contrary,  are  creditors  of  a  limited  company,  and 
gave  credit,  not  to  the  shareholders,  but  to  the  assets  of  the  com- 
pany. It  would,  therefore,  be  unreasonable  if  they  could  not 
restmin  the  wasting  of  those  assets.  Suppose  the  case  of  a  com- 
pany whose  shareholders  have  all  fully  paid  up  their  calls^  and 
yet  the  railway,  or  other  works  from  which  all  the  profits  pro- 
ceeded, had  not  been  paid  for.  Would  the  Court  allow  the  direc- 
tors to  go  on  paying  away  all  the  profits  to  the  shareholders 
without  providing  for  the  payment  of  the  contractors  ?  In  what 
other  way  could  the  contractors  look  for  payment  ?  There  can, 
in  fact,  be  no  net  profits  till  the  works  and  plant  are  paid  for. 

With  respect  to  the  proposed  scheme  of  the  directors,  it  is 
clearly  uUrd  vires.  It  is  a  scheme  for  paying  the  dividends  by 
means  of  a  loan,  which  the  Court  will  not  sanction :  MacdougaJU  v. 
Jersey  Imperial  Motel  Company  (1).  The  conversion  of  the  tram- 
way into  a  railway  is  not  a  trifling  matter,  and  to  do  it  without 
increasing  the  capital  of  the  company  would  be  in  direct  contra^ 
vention  of  the  memorandum  of  association. 

« 

Lord  Hatherley,  L.C. : — 

The  Yice-Chancellor  appears  to  have  formed  his  judgment  in 
this  case,  partly  at  least,  upon  the  view  which  he  took  that  one  of 
the  Plaintiffs,  Mr.  MUh^  was  a  shareholder  in  the  company,  and 
therefore  had  a  right  to  interfere.  But^  so  far  as  the  case  rests  on 
the  simple  fact  of  the  Plaintiffs  being  creditors  of  the  company,  it 
seems  to  me  hardly  capable  of  argument.     Work  is  done  for  a 

(1)  2  H.  &  M.  528. 
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L.  G.  limited  company ;  no  engagement  is  taken  from  them  by  way  of 

1870  security ;  no  debenture  or  mortgage  is  granted  by  them ;  but  the 

]^[^  work  is  done  simply  on  the  credit  of  the  company.    The  only 

NoR-raEBx  remedy  for  a  creditor  in  that  case  is  to  obtain  his  judgment  and 

Railway  of  to  take  out  execution ;  or  it  may  be  that  he  may  have  a  power,  if 

Buenos  Atres  ,  _^ 

CuMPAMT.  the  case  warrants  it,  of  applying  to  wind  up  the  company.  But  it 
is  wholly  unprecedented  for  a  mere  creditor  to  say,  "  Certain  tran- 
sactions are  taking  place  within  the  company,  and  dividends  are 
being  paid  to  shareholders  which  they  are  not  entitled  to  receive, 
and  therefore  I  am  entitled  to  come  here  and  examine  the  com- 
pany's deed,  to  see  whether  or  not  they  are  doing  what  is  uUra 
vires,  and  to  interfere  in  order  that,  as  by  a  bill  quia  timet,  I  may 
keep  the  assets  in  a  proper  state  of  security  for  the  payment  of  my 
debt  whensoever  the  time  arrives  for  its  payment." 

The  case  must  have  occurred,  of  course,  many  years  ago,  before 
joint  stock  companies  were  so  abundant,  but  certainly  within  the 
last  twenty  or  thirty  years  the  money  due  to  creditors  must  have 
been  many  millions,  and  the  number  of  creditors  must  have  been 
many  thousands;  yet  I  have  never  before  heard — and  I  asked  in  vain 
for  any  such  precedent — of  any  attempt  on  the  part  of  a  creditor 
to  file  a  bill  of  this  description  against  a  company,  claiming  the 
interference  of  this  Court  on  the  ground  that  he,  having  no  in- 
terest in  the  company,  except  the  mere  fact  of  being  a  creditor,  is 
about  to  be  defrauded  by  reason  of  their  making  away  with  their 
assets.  It  would  be  a  fearful  authority  for  this  Court  to  assume, 
for  it  would  be  called  on  to  interfere  with  the  concerns  of  almost 
every  company  in  the  kingdom  against  which  a  creditor  might 
suppose  that  he  had  demands,  which  he  had  not  established  in  a 
court  of  justice,  but  which  he  was  about  to  proceed  to  establish. 
K  there  is  this  power  in  any  case,  of  course  it  would  apply  not 
only  to  the  raising  of  money  by  debentures  and  to  i)aying  share- 
holders, but  it  would  extend  to  an  interference  in  every  possible 
way  with  the  dealings  of  the  company. 

Tliat  being  beyond  any  doubt,  I  come  next  to  the  question 
whether  these  persons  are  shareholders  or  not.  But  I  do  not  pro- 
pose to  decide  that  question,  for  this  reason,  that  I  cannot  find 
even  an  averment — and  the  bill  appears  to  be  demurrable  upon 
that  ground — of  anything  being  done  ultra  vires  by  the  company. 
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There  are  two  things  complained  of — one,  that  the  company  are       L.  C. 
going  to  raise  debentures  for  purposes  illegitimate  ;  the  other  is,        isto 
that  they  are  abont  to  establish  what  is  called  a  railway  instead  of      ^^^ 
the  existing  tramway.    Now  let  us  look  at  what  the  objects  of  the    ^    ^* 
company  ara    The  objects  of  the  company  are  stated  in  the  me-  Railway  of 
morandum  of  association  to  be  to  have  a  railway  and  tramway    Gompaitt. 
within  certain  definite  points.     Then  it  proceeds  to  say :  "  Unless        """ 
and  until  the  company  shall  increase  their  original  capital,  the 
undertaking  of  the  company  shall  be  confined  to  a  railway  and 
tramway  from  Buenos  Ayres  to  San  Fernando,  authorized  by  the* 
Oovemment  concession  of  the  25th  of  February,  1862,  and  to  the 
further  extension^  of  that  railway  to  the  Biver  Tigre^    I  appre- 
hend that  it  is  perfectly  clear  that  what  is  intended  is,  that  the 
company  shall  not  undertake  works  of  a  totally  different  character ; 
that  is  to  say,  a  railway  more  extensive,  going  to  different  points, 
or  the  like,  but  they  shall  be  contented  with  this  railway  and 
tramway  within  these  definite  termini    To  say  that  the  condition 
that  £250,000  is  to  be  raised  before  anything  is  done  with  refer- 
ence to  their  exceeding  these  works,  is  a  provision  which  is  to 
extend  to  preventing  their  making  a  railway  or  tramway  between 
the  points  in  question  more  useful  by  turning  the  tramway  into  a 
railway,  or  vice  versa,  seems  to  me  a  perfectly  idle  controversy. 

Then  comes  the  only  other  question  arising  as  to  the  proper 
application  of  the  money.  The  bill  sets  out  a  report  which  has 
been  made  to  the  shareholders,  by  which  it  appears  that  the 
balance  in  hand  of  net  profits  amounted  to  £32,681  3«.  2d.  The 
charge  for  interest  upon  the  company's  loan  capital,  &c.,  for  1869, 
and  for  some  old  claims  of  previous  years,  was  £5838  68.  2({., 
leaving,  after  lending  to  the  capital  account  £10,350  178.  4e2.  for 
special  expenditure,  £16,491  19a.  8d.  available  for  distribution. 
Then  they  proceed  to  say  that  they  propose  paying  that  over  to  the 
guaranteed  shareholders.  Those  guaranteed  shareholders  had  a 
right  to  carry  on  their  surplus  debt,  beyond  what  they  were  paid 
de  anno  in  annum,  to  following  years,  the  consequence  of  which  was 
that  arrears  of  debt  had  accrued  upon  the  income  due  to  the 
guaranteed  preference  shareholders,  and  therefore  the  company 
intended  to  reduce  that  debt,  which  then  amounted  to  about 
£25,000,  by  raising  money  under  their  borrowing  powers.    Then 
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L.  C.  tliey  say,  "When  we  haye  raised  the  money  under  our  borrowing 
1870  powers  "  (and  they  are  keeping  considerably  within  the  limit  of  their 
^^  borrowing  powers)  "  we  shall  apply  that  capital  so  to  be  raised  in 
„  ^'  paying  off  £10,000  of  this  guaranteed  debt,  because  we  find  that 
Railway  of  we  have  really  to  our  credit  in  respect  of  capital  £10,000  as  against 
CoMPAKT.  ^^  arrear  of  interest,  this  £10,000  having  been  taken  from 
revenue  account  formerly,  and  applied  to  purposes  which  were 
really  and  in  fact  capital  purposes."  That  is  what  they  state. 
The  only  averment  in  the  bill  with  respect  to  the  illegality  of  this 
proceeding  is  the  following,  and  there  is  nothing  stronger  in  the 
affidavit :  "  The  effect  of  the  proposal  contained  in  the  report  is, 
that  sums  which  have  been  paid  out  of  revenue,  and  ascribed  in  the 
accounts  of  the  company  to  revenue,  are  now  to  be  treated  as  pay- 
ments on  account  of  capital  account,  and  considered  as  having  been 
borrowed  for  the  purpose  of  capital  from  the  revenue,  so  as  to  create 
an  apparent 'or  fictitious  fund  for  the  payment  of  shareholders." 
The  only  words  that  would  at  all  point  to  anything  wrong  are  the 
words  "  apparent  or  fictitious."  But  the  substance  of  the  averment 
does  not  point  to  anything  of  the  kind,  because  the  substance  is 
only  this,  that  some  sums  which  formerly  were  carried  to  revenue 
account  are  now  going  to  be  treated  as  capital.  There  is  no  aver- 
ment that  they  ought  not  to  be  so  treated.  We  are  left  to  find 
out  whether  it  was  wrong  or  not  as  well  as  we  can  by  looking  into 
the  accounts ;  and  from  them  it  appears  that,  as  to  certain  locomo- 
tive engines  and  certain  other  stock,  they  were  formerly  charged  to 
revenue ;  and  it  seems,  as  far  as  I  can  collect — for  the  accounts  are 
not  very  clear — ^that  these  are  now  to  be  carried  to  capital.  No  doubt 
many  great  frauds  have  been  practised  by  companies  both  upon 
themselves  and  sometimes,  unfortunately,  upon  the  public,  by  carry- 
ing to  capital  account  things  which  ought  to  goto  revenue  account, 
and  thereby  leaving  an  imaginary  profit,  which  is  not  a  profit  at  all. 
But  the  bill  avers  nothing  of  this  kind  distinctly  and  definitely,  and 
the  affidavit  does  not  go  beyond  it.  The  affidavit  verifies  a  quan- 
tity of  reports,  out  of  which  I  am  to  pick  the  items  as  I  best  may, 
to  ascertain  whether  they  should  or  should  not  have  been  charged 
to  capital  or  revenue  account.  If  I  saw  anything  grossly  extrava- 
gant or  fraudulent  in  them — such  as  the  working  expenses  of  the 
year,  or  the  wages  of  the  men,  carried  to  capital  account,  in  order 
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to  make  things  look  pleasant,  as  it  is  called — I  should  hare  to  L  o. 
pause,  and  consider  how  it  might  be  proper  for  this  Court  to  deal  1870 
with  transactions  of  that  kind.  But  the  only  thing  pointed  out  to  mills 
me  is  the  purchase  of  new  locomotives.  I  do  not  know  exactly  on  ^  ^' 
what  principle  railway  companies  proceed  in  their  accounts  with  Bailwat  of 
respect  to  their  locomotiyes,  whether  the  whole  value  should  be  Gohpaiit. 
credited,  or  whether  a  deduction  should  be  made  annually  for  the 
stock  wearing  out,  or  whether  the  value  of  the  stock  should  be 
taken,  which  would  be  the  more  regular  course,  at  the  end  of  every 
year.  But,  certainly,  that  new  roUing  stock  is  in  a  sense  capital 
as  long  as  it  lasts,  and  that  its  value  on  each  succeeding  stock- 
taking is  capital,  there  is  no  doubt  whatsoever.  Then,  why  am  I 
to  assume  that  in  doing  this  the  directors  are  acting  fraudulently  ? 
In  the  answer  it  is  sworn  that  things  which  were  properly  capital 
had  been  paid  for  out  of  revenue.  If  that  is  the  case,  I  have  no 
hesitation  in  saying  that  the  circumstance  that  they  had  been 
paying  what  ought  to  be  charged  to  capital  out  of  revenue  does  not 
prevent  their  right  or  their  duty  to  the  persons  who  are  looking 
for  their  payment  out  of  revenue,  to  credit  back  to  revenue  those 
things  which  have  been  carried  for  the  time  to  capital  account. 
Mr.  Dickinson  started  a  very  curious  theory,  which,  I  apprehend, 
never  found  its  way  into  any  mercantile  arrangement — that  there 
never  can  be  any  available  income,  or  any  profit,  as  long  as  there 
is  any  debt  remaining  unpaid.  If  that  be  so,  I  suppose  there  is 
hardly  a  railway  company  in  the  kingdom  which  could  pay  any 
dividends  at  all  to  theur  shareholders.  I  fancy  there  are  very  few 
indeed  which  have  not  debentures  out  in  some  shape  or  other ;  and 
if  all  those  are  to  be  paid  before  a  single  sixpence  could  be  paid  in 
dividend,  of  course  the  companies  would  be  in  a  very  different 
position  from  what  they  suppose  themselves  to  be  in.  The  whole 
scheme  of  railway  arrangements,  as  I  have  understood  them,  has 
always  been  this,  that  the  companies  are  authorized  to  raise  part 
of  their  capital  by  shares,  and  to  raise  further  capital  by  means 
of  borrowing  to  the  amount  of  one-third  of  the  whole  share 
capitaL  They  expend  that  money  in  executing  the  works,  and  the 
works  having  been  executed,  the  capital  of  the  company  remains 
in  the  shape  of  the  station-houses,  the  permanent  way,  the  ware- 
houses,  and  everything  else  which  requires  expenditure  of  capital. 
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L.  0.       The  shareholders,  especially  those  who  are  guaranteed  preference 
1870       shareholders,  are  not  to  be  told  that  all  these  things  are  to  be  paid 
jj^^       for  before  they  are  to  have  any  dividend  ont  of  the  income. 
N    ^HBBH        Therefore  the  whole  of  the  averment,  as  I  read  it  here,  is  really 
Bah^wat  of  this,  that  the  directors  have  said  in  their  report  that  they  are  going 
Ck>MFART.    to  carry  back  to  revenue  what  they  borrowed  from  it  for  the  pur- 
""^       poses  of  capital,  and  when  they  have  carried  that  back  to  revenue 
then  they  are  going  to  make  a  dividend.    I  do  not  see  anything 
vUrd  vires  in  what  is  either  there  alleged  or  suggested.    There- 
fore^ even  if  we  assume  the  Plaintiffs  to  be  shareholders,  as  to 
which  more  argument  and  more  investigation  might  be  required 
if  it  were  necessary  to  determine  that  question,  the  Plaintifis  have 
shewn  nothing  uUrd  vires ;  and,  counting  them  as  creditors,  the 
case  is  utterly  unfounded  as  regards  both  principle  and  authority. 
I  think,  therefore,  that  the  motion  for  an  injunction  ought  to  have 
been  refused  with  costs ;  and  I  make  an  order  to  that  effect 

Solicitors  for  the  Plaintiffs :  Messrs.  Scle^  Turner ^  <&  Turner. 
Solicitors  for  the  Defendants :  Messrs.  Ashurst,  Morris,  &  Co. 


July  22,  29. 


L.  c.  In  re  ANCHOR  ASSURANCE  COMPANY. 

1870 

InsuTttnoe  Company — AmalgamcUion — Policy — Novation. 

A  life  assuranoe  policy  with  profits  was  obtained  from  the  Anchor  Com- 
pany ;  the  Anchor  Company  aftenvards  transferred  their  business  to  the  Bank 
<f  London  Association  under  terms  which  appeared  to  keep  the  companies  se- 
parate; and  the  As8ociati(m  was  soon  afterwards  amalgamated  with  the  Albert 
Company,  Notices  of  these  changes  wore  given  to  the  policy-holders,  and 
the  first  receipt  for  a  premium  paid  after  the  amalgamation  with  the  Albert 
Company  was  in  a  special  form ;  the  subsequent  receipts  were  merely  receipts 
by  the  Albert  Company ^  with  the  words  *' Anchor  Company^  on  them.  Three 
years  after  the  amalgamation  a  bonus  was  declared  by  the  Albert  Company, 
and  a  sum  of  money  was  received  as  bonus  by  the  policy-holder : — 

Hddf  that,  under  the  circumstances,  there  had  been  a  novation  of  contract 
with  the  Albert  Company,  and  that  the  representatives  of  the  policy-holder 
could  not  obtain  an  order  to  wind  up  the  Anchor  Company, 

Order  of  James,  V.C,  discharged. 

X  HIS  was  a  Petition  by  the  executrix  of  Samud  Heron,  praying  that 
the  Anchor  Assurance  Company  might  be  wound  up  by  the  Court 
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The  Anchor  Assurance  Company  was  established  in  1849,  and       L.  0. 
the  deed  of  settlement  contained  a  provision  that  it  should  be        1870 
lawful  for  any  extraordinary  general  meeting   of  the  Company       i^re 
to  authorize  the  consolidation  or  amalgamation  of  the  business   j^f^^^^ 
of  the  Company  with   any  assurance   company  or   similar  com-    Company. 
pany,  and  provisions  were  also  made  for  the  dissolution  of  the 
Company* 

Samuel  Eeron^  in  1855,  effected  an  assurance  in  the  Company  for 
£618,  with  participation  of  profits*  The  policy  was  in  the  usual 
form,  and  contained  the  usual  condition  that  only  the  property  of 
the  Company  should  be  liable ;  and  it  was  effected  through  one 
Ferrdhy,  an  agent  for  the  Company. 

The  Anchor  Company  carried  on  business  at  an  office  in  Cheap- 
side  until  1857,  in  which  year  an  agreement  was  made  between 
the  Anchor  Company  and  the  directors  of  the  Bank  of  London  and 
National  Provincial  Assurance  Association^  whereby  it  was  agreed 
that  the  business  of  the  Company  should  be  amalgamated  with 
that  of  the  Association^  and  that  the  amalgamated  business  should 
be  carried  on  by  the  Association  ;  that  the  engagements  of  the 
Company  should  be  taken  by  the  Association^  who  would  indemnify 
the  Company  against  liability  thereon ;  that  the  money  and  pro- 
perty of  the  Company  should  become  the  property  of  the  Assodor 
iion^  and  that  all  claims  on  the  Company  should  be  met  and  satisfied 
by  the  Association  ;  arrangements  were  made  for  giving  shares  in 
the  Association  to  the  shareholders  in  the  Company  ;  and  the  Comr 
pany  agreed  to  use  their  best  endeavours  to  procure  the  holders  of 
policies  to  accept  in  exchange  or  in  renewal  policies  of  the  AssociU" 
Hon  ;  and  in  all  cases  in  which  the  policies  of  the  Company  remained 
in  force  the  Association  would  indemnify  the  Company  against 
claims  in  respect  thereofl 

The  agreement  was  carried  into  effect  so  far  as  the  Company 
and  the  Association  were  concerned,  and  the  Company  ceased  to 
have  any  office  or  place  of  business.  In  November,  1857,  a  circular 
was  sent  to  Ferrdby  stating  that  the  directors  of  the  Anchor  Com- 
pany had  agreed  to  amalgamate  and  consolidate  the  business  of 
the  two  companies ;  that  the  liabilities  would  be  subdivided  with 
about  1200  additional  shareholders ;  that  the  cost  of  management 
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L.  0.       of  the  two  oompanies  votild  be  considerably  reduced ;  that  as  the 

1870       united  business  would    be  conducted    on  the  very  convenient 

In  re       premises  of  the  Assoctaiion,  it  was  agreed  to  drop  the  name  of  the 

AssusAiiGB    '^fi'Chory  and  that  the  consolidated  business  of  the  two  companies 

Ck>MPA»Y.     would  be  carried  on  in  the  name  of  the  Bank  of  London  and 

National  Provincial  Assurance  Association ;  that  with  the  simple 

object  of  giving  the   insurers   and  agents   as  little  trouble   as 

possible  renewal  receipts  would  be  issued  in  the  usual  manner  as 

they  became  payable,  but  in  all  cases  where  the  insured  preferred 

new  policies  they  would  be  cheerfully  and  gratuitously  supplied, 

although  in  each  case  their  interests  were  equally  safe.  This  notice 

was  communicated  by  Ferrahj  to  Heron, 

In  November,  1858,  an  agreement  was  made  between  the 
Association  and  the  Albert  Life  Assurance  Company  for  the  amal- 
gamation of  the  business  of  the  Association  with  the  business  of  the 
Albert  Company,  and  for  the  transfer  of  the  assets.  Notice  of  thi& 
arrangement  was  sent  to  Ferraby,  and  he  was  informed  that  the 
business  would  in  future  be  carried  on  at  the  office  of  the  Albert 
Company  in  Waterloo  Place,  PaU  Mall ;  that  the  agreement  pro- 
vided that  the  policy-holders  of  the  Association  should  be  entitled 
to  participate  in  the  bonus  of  the  Albert  Company  becoming  due 
at  the  close  of  the  year ;  that  a  renewal  premium  receipt  had  been 
specially  prepared,  and  would  be  adopted,  by  which  the  Albert 
Company  would  cover  the  risk  under  the  existing  policies  of  the 
Association,  but  whenever  required  such  policies  might  be  ex- 
changed for  those  of  the  Albert  Company. 

Ferrdby  was  agent  for  the  Association,  and  for  the  Albert  Com- 
pany, and  communicated  the  particulars  of  these  notices  to  the 
policy-holders.  He  continued  to  be  agent  for  the  Albert  Company, 
and  received  and  paid  the  premiums  on  Heron*s  policy. 

For  twelve  months  after  the  amalgamation  between  the  Associor 
tion  and  the  Albert  Company,  the  Albert  Company  gave  special 
forms  of  receipts  for  premiums  on  policies  in  the  Anchor  Company, 
in  which  the  policy  was  stated  to  have  been  in  the  Anchor, 
and  that  tlie  liabilities  on  the  policy  had  been  taken  by  the 
Albert  Company;  afterwards  the  receipts  were  in  the  following 
form : — 
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Albert  and  Medical  Life  Auwrance  Comfany^  L.  c. 

7,  Waterloo  Place,  Pall  Mall,  London,  1870 

Established  1838.  /n  re 

Anchor  Anurance  Co.   >     Received  this  day  of  July,  the   AtSSn!^ 

^'s^Tum^aLuS^     \  premium  for  the  renewal  of  policy  mentioned    ^!^^' 
Life.  Samuel Eeran.  Pre-!  i»  the  margin  hereof,  the  amount  of  which 
mium  £    ;  interest  £    ,  I  premium,  and  the  period  for  which  it  is  re- 
fer 12  moathfl,  from  6  j  ^^j^^j^  ^^  ^^  mentioned  in  the  margin. 

ff.  Ferrahy,  A^eut.     \  K  Fenrdby,  Agent 

In  June,  1863,  a  circular  was  sent  to  the  policy-holders,  headed 
*'  Albert,  Medical,  and  Family  Endowment  Life  Assurance  Company,^* 
announcing  that  a  bonus  or  allotment  of  the  surplus  profits  of  the 
AJhert  Company  had  been  made  to  the  assured,  which  might,  at 
the  option  of  the  policy-holders,  be  taken  as  either  an  addition  to 
the  sum  insured,  a  present  payment,  or  a  reduction  of  the  future 
premiums.  It  appeared  that  Heron  preferred  to  receive  the  present 
payment,  and  did  actually  receive  £4  5s.  8d.,  which  was  paid  to 
him  by  a  cheque  from  the  Albert  Company. 

Heron  continued  to  pay  the  premiums  through  Ferraby,  for 
which  receipts  were  given  for  the  Albert  Company  in  the  form  last 
above-mentioned. 

In  April,  1869,  Heron  died. 

In  September,  1869,  an  order  was  made  for  winding  up  tlie 
Albert  Company. 

The  executrix  of  Heron,  in  February,  1870,  presented  the  Peti- 
tion in  this  case,  stating  that  she  had  applied  to  the  directors  of  the 
Anchor  Company  tor  payment  of  the  sum  due  on  the  policy;  that 
the  Anchor  Company  had  no  place  of  business ;  that  the  assets  of 
the  Albert  Company  were  not  sufficient  to  meet  the  liabilities ;  and 
praying  that  an  order  might  be  made  for  winding  up  the  Anchor 
Company. 

The  Yice-Chancellor  James  made  an  order  accordingly  (1),  and 

(1)  1870.  March  21.  j  ^^  ^^^^^  ^^j^  ^^ie  Anchor  Company 

Sm  W.  M.  Jambs,  V.C.  :—  only,  and  not  with  the  Bank  qf  London 

I  am  of  opinion  that  the  Petitioner  is  and    National  Provincial   Assurance 

entitled  to  an  order  for  winding  up  the  Asaociatton, 

Anchor  Assurance  Company.    In  the  Then  it  appears  to  me  that  the  first 

first  place  it  is  to  he  home  in  mind  that  circular  which  was  issued,  and  which  I 
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the  Alberl  Ompany,  by  its  official 
Association^  by  its  liquidator,  and 
appealed. 


liquidator,  the  Bank  of  London 
the  Anchor  AMurance  Company 


must  take  to  have  been  communicated 
to  Mr.  Heron^  is  framed  carefully  to 
exclude  the  idea  of  novatio.  There  ia 
no  reference  to  any  transfer  of  the  policy 
of  assurance ;  there  is  no  reference  to  any 
substitutioa  of  one  body  for  another; 
the  whole  is  haaed  upon  an  amalgama- 
tion and  consolidation  of  the  business 
of  the  two  companies^  which,  although 
amalgamated  and  consolidated,  are  re- 
presented as  still  about  to  exist : — [His 
Honour  then  commented  on  the  terms 
of  the  agreement  and  of  the  circular.] 

The  Anchor  Company,  in  point  of 
law,  continued  to  exist,  and  continues 
now  to  exist,  never  having  taken  any 
step  whatever  to  effect  a  dissolution* 
It  is  therefore  simply  the  business  of 
the  two  companies  that  has  been  carried 
on  together  for  the  purpose  of  economy. 
It  certainly  appears  to  me  that  the 
Andior  still  remains  liable  to  the  re- 
presentative of  Mr.  Heron ;  there  was 
no  transfer  of  the  business  to  any  new 
company;  no  new  company,  in  fact, 
ever  existed,  and  he  never  supposed  that 
he  was  going  to  be  transferred  to  any 
new  company.  That  being,  in  my 
opinion,  his  position  under  the  first 
amalgamation,  he  remained  a  creditor 
of  the  Anchor f  the  Anchor  remains 
liable  to  him ;  and  I  am  of  opinion  that 
what  took  place  afterwards — ^if  what 
took  place  afterwards  would  have  led 
to  a  different  conclusion  as  between  the* 
Bank  of  London  and  the  Anchor~-oo\jld 
not  affect  his  position  as  between  him 
and  the  Anchor,  The  Anchor  were  no 
parties  to  it,  and  all  that  was  effected 
by  that,  or  expressed  to  be  effected,  was 
a  transfer  of  the  liability  of  the  Bank 
of  London  to  the  Albert,  If  he  had  no 
claim  against  the  BanJc  of  London^  or 
if  the  Bank  of  London  was  only  in  the 


nature  of  a  surety  for  the  Anchor,  or 
had  only  taken  upon  themselves  as  be- 
tween them  and  the  Anchor  the  liability 
on  this  policy,  of  course  their  liability 
may  be  at  an  end ;  but  it  cannot,  in  my 
judgment,  affect  the  liability  of  the 
Anchor  itself  to  their  original  policy- 
holders. 

Then  it  is  said  that  this  claim  is 
affected  by  the  receipt  of  a  bonus,  which 
must  have  indicated  the  acceptance  of  a 
right  to  participate  in  the  profits  of  the 
Albert,  It  is  a  mere  question  of  fact  as 
to  the  intention  of  the  policy-holder, 
and  it  is  not  immaterial  with  regard  to 
that  to  notice  that  he  was  himself  en- 
titled to  a  share  of  the  profits  of  the 
Anchor  business,  and  that  he  was  after- 
wards told  that  a  bonus  would  be  given 
for  the  first  year  of  the  union  between 
the  Bank  of  London  and  the  Albert, 
and  he  might  therefpre  fairly  assume 
that  he  would,  in  his  character  of  a 
policy-holder  in  the  Anchor,  have  been 
entitled  to  receive  the  bonus  that  was 
offered  to  him.  It  is  said  that  the 
profit  was  the  profit  of  the  whole  oon- 
oem.  No  doubt  it  was,  for  I  do  not  see 
how  it  was  possible  to  divide  the  profits 
between  the  two  concerns.  It  is  not 
likely  that  they  would  be  all  put  upon 
an  equality,  and,  as  between  the  diffe- 
rent businesses,  no  other  rule  oould 
easily  be  adopted  than  to  consider  the 
whole  equally  profitable,  and  give  to 
every  person  who  had  a  share  in  the 
one  his  share  out  of  the  common  fund 
which  had  been  contributed  from  the 
two  or  more  sources.  Under  these  cir- 
cumstances I  am  of  opinion  that  this 
case  is  not  governed  by  my  decision, 
afi&rmed  as  it  is  by  the  Lord  Justice,  in 
In  re  Times  Life  Assurance  and  Gua- 
rantee Company  (Law  Eep.  5  Ch.  381), 
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Sir  BoundeU  Palmer,  Q.C.,  Mr.  Kay,  Q.O.,  and  Mr.  Bodwdl,  for        u  0. 
the  Appellants,  contended  that  this  case  was  very  strong,  inasmuch        ISTO 
as  the  policy-holder  had  received  a  bonus  which  he  must  have       j^ «.« 
known  came  from  tie  Albert^  and  not  from  the  Andhor,    Whether    j^^^^^ 
the  Anchor  and  the  Baaik  of  London  became  one  company  or  not,     Comfakt. 
the  Anchor  had  become  one  company  with  the  AJbert,  and  the 
policy-holder  had  accepted  the  ABfert  instead  of  the  Anchor.    The 
case  was  stronger  than  that  of  In  re  Times  Life  Asiurance  and 
Guarantee  Company  (1).    The  onus  was  on  the  Petitioner  to  shew 
that  the  premiums  were  paid^  and  unless  she  admitted  that  the 
Anchor  was  merged  in  the  Albert  she  could  not  say  that   the 
premiums  had  been  paid  to  the  Anchor. 

Mr.  jFVy,  Q.C.,  and  Mr.  Langworthy,  for  the  Petitioner : — 

The  Anchor  and  the  Bank  of  London  were  carefully  kept 
separate,  though  the  two  businesses  were  to  be  carried  on  together, 
and,  so  far  as  the  Bank  of  London  is  concerned,  there  is  no  pre- 
tence for  saying  that  there  was  a  novation  of  contract.  There  can 
be  no  novation  where  the  creditor  does  not  agree,  and  there  is  no 
proof  that  he  did.  In  the  agreement  there  were  express  provisions 
for  those  who  would  take  new  policies,  and  Beron  did  not  In 
fact,  the  Bank  of  London  could  not  have  taken  the  liabilities,  as  it 
would  have  made  itself  h'able  without  limit  In  the  early  Boman 
law  the  evidence  of  novation  occasioned  great  difficulties ;  and  the 
law  was  changed  by  Justinian^  who  enacted  that  unless  the  animtia 
novandi  was  shewn,  both  contracts  co-existed :  Just.  Inst  (2).  The 
transaction  must  be  trilateral,  and  there  is  no  evidence  of  Beron*8 
agreement  The  Anchor  Company  has  never  been  dissolved,  and 
must  be  taken  still  to  exist,  which  makes  the  case  different  from 
that  of  In  re  Times  Life  Assurance  and  Guarantee  Company.  Wha 
was  Heron  to  do,  and  at  what  time  could  he  take  action?  He 
was  bound  to  pay  his  premiums  where  he  was  directed  to  pay  them, 
and  he  must  have  assumed  that  the  Anchor  was  still  in  existence. 


tbAt  there  was  no  nowUio  there  as  be-  Albert  oould  affect  the  liabilities  either 

tween  the  policy-holders  in  the  Anchor  of  the  Anchor  Company  or  the  policy- 

and  the  Bank  of  London;  and  there  holders. 

having  been  no  novatio  in  that  in-         (1)  Law  Rep.  5  Ch.  381, 

stance,  nothing  that  afterwards  occnrred         (2)  Inst  3,  tit.  29 ;  Dig,  46,  tit  2. 

between  the  Bank  of  London  and  the 

3^2  1 
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L.  0.       Lqbd  Batheblet,  L.O. : — 

1870  I  have  no  doubt  as  to  this  case,  and  I  cannot  distinguish  it  from 

jnr^  the  case  of  Jn  re  Times  Life  Assurance  and  Guarantee  Company  (1)^ 
AtmSSL  entirely  concurring  with  the  decision  of  the  Lord  Justice  Giffari 
^^^^f'^^'    in  that  case, 

Mr.  FryhsA  contended  that  the  axranf;exnents  between  the  com- 
panies are  dijBTerent  in  this  case,  because  the  limes  Gwiipany.was 
dissolyedj  and  its  assets  were  handed  oyer  to  the  ABwi  Oompawfi 
whilst  in  this  case  the  Anchor  was  to  be  kept  alive,  though  the 
business  was  handed  over.  But  it  is  not  very  important  to  con- 
sider whether  this  was  done  in  one  way  or  in  the  other,  for  the 
company  could  not  be  dissolved  without  paying  the  existing  credi- 
tors, and  for  that  purpose  must  be  considered  as  exi^ng«  If  the 
receiving  company  had  not  power  to  make  such  an  arrangement 
there  nught  be  a  differpnce,  but  that  question  has  not  been  raised 
here,  and  I  must  assume  that  the  Bank  of  London  had  power  to 
make  the  agreement 

In  all  these  cases  we  must  consider  how  far  the  CSourt  can  infer 
what  is  called  a  novation  of  the  debt,  where  the  debt  is  not  payable 
to  the  creditor  by  the  debtor,  but  is  only  payable  out  of  the  assets 
of  the  company^  and,  therefore,  the  step  to  be  taken  in  changing 
the  contract  is  wider  than  where  there  is  the  simple  relation  of 
debtor  and  creditor ;  in  other  words,  more  evidence  will  be  required 
to  shew  that  a  new  contract  has  been  made. 

A  policy  of  insurance  is  not  exactly  a  new  contract  every  year,, 
but  is  a  contract  made  once  for  all  with  a  condition  to  be  per- 
formed de  anno  in  annum,  and  if  the  condition  is  not  performed  in 
any  year  the  contract  is  at  an  end.  Now  the  Bank  of  London 
Assoeiaiion  agreed  with  the  Anchor  Company  that  the  Association 
would  induce  the  policy-holders  of  the  Anchor  to  accept  new 
policies,  and  if  this  did  not  succeed  would  indemnify  the  Anchor 
Company  against  liability.  And,  considering  that  the  assets  would 
all  be  handed  over  to  the  Bank  of  London  AssodcUion,  it  is  not 
likely  that  a  policy-holder  would  refuse  to  accept  the  liability  of 
the  new  company,  but  he  might  do  so,  and  the  question  is,  whether 
Mr.  Heron  has  accepted  the  new  company,  and  it  appears  to  me 
that  he  has  clearly  and  distinctly  done  so.    A  circular  was  sent  to^ 

(1)  Law  Kep.  5  Ch.  331. 
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the  agent  Ferrabyy  who  continued  his  agency  for  the  Bank  of  London  L.  c. 

AssoeicUion,  and  though  we  have  no  evidence  of  anything  done  by  i870 

Heron  in  the  year  before  the  amalgamation  with  the  ATb&rty  still  he  j^ 

had  notice  of  the  transaction  between  the  Anchor  and  the  Bank  of  Anchor 

*^     Absubahce 

Londor^  [His  Lordship  then  read  and  conunented  on  the  first  Company. 
circular  and  on  the  evidence.]  Then  he  received  another  notice, 
informing  him  that  the  Bank  of  London  Assoeiaiion  meant  to  hand 
over  their  business  to  the  Albert,  and  tilling  the  policy-holders  that 
they  were  entitled  to  a  bonus,  and  that  the  Albert  would  give 
receipts  for  premiums.  [His  Lordship  then  commented  on  the 
notice.]  Seron  took  receipts  accordingly,  which  say  nothing  about 
any  covering  or  guarantee,  but  the  earlier  of  them  say  that  the 
Albert  has  taken  the  business,  and  would  be  liable  for  the  amounts 
insured  on  condition  that  the  premiums  were  paid.  Eeron  per- 
forms that  condition  by  paying  them  the  premiums ;  and,  more- 
over, he  receives  a  bonus  from  the  company,  which  he  could  only 
be  entitled  to  through  the  medium  of  the  intermediate  company, 
the  Bank  ofLondon,  the  circular  of  which  informed  him  that  their 
policy-holders  would  be  entitled  to  receive  the  bonus.  If  any  con- 
nection were  wanted  between  the  intermediate  company  and  the 
Alberty  the  connection  is  plainly  made  out.  A  letter  is  addressed 
to  their  agent,  which  is  communicated  by  their  agent  to  Mr.  Heron, 
from  which  he  derives  information  that  he  is  a  policy-holder  in 
the  Bank  of  London,  and  will  be  able  to  claim  a  bonus  from  the 
Albert,  and  he  has  intimation  from  the  Albert  that  they  have  taken 
upon  themselves  the  liabilities  of  the  Anchor.  The  matter  is  made 
perfectly  clear  by  his  claiming  and  receiving  the  bonus,  and  giving 
a  receipt  for  it  as  being  a  bonus  distinctly  of  the  Albert  Life 
Assurance  Company.  The  name  of  the  Anchor  Company  being 
found  on  the  receipt  was  merely,  as  Lord  Justice  Oiffard  re- 
marked in  the  Times*  case,  identifying  the  premium,  and  shewing 
in  respect  of  which  policy  it  was  paid.  How  can  Mr.  Heron  now 
say  that  he  will  receive  a  benefit  out  of  the  moneys  of  the  Albert, 
without  being  held  to  be  bound  to  the  whole  arrangement  ?  He 
was  receiving  profits  from  the  Albert,  which  he  had  no  more  right 
to  than  any  of  us  sitting  here  unless  through  the  medium  of  his 
Anchor  policy,  which  was  handed  over  to  the  Albert,  the  Albert 
having  become  liable  on  it,  and  having  in  that  respect  received 
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L.  G.       the  premiums,  so  that  the  conditions  of  the  original  contract  are 
itW        from  thenceforth  performed  by  him  towards  the  Albert,  and  not 
l%r»       towards  the  ilncAor. 
a^baSob        T^®  thing  appears  to  me  plain  beyond  all  possibility  of  dispute. 
OoacpAXT.    I  yffii  nQt  enter  into  some  of  the  peculiar  arrangements  of  the 
Boman  law  which  have  been  mentioned  in  this  case.    There  are 
cases  which  might  arise,  and  which  arise  more  frequently  in  Bank- 
ruptcy, as  to  whether  a  creditor  has  accepted  a  new  firm  as  his 
debtor,  instead  of  the  previously  existing  firm,  with  or  without 
additional  members.    I  do  not  think  it  necessary  to  enter  into  the 
nice  question  whether  a  person  might  claim  upon  both.    I  think 
that  Mr.  Beron  has  distinctly  availed  himself  of  the  alternative 
offered  to  him ;  he  has  become  a  policy-holder  in  the  Albert ;  his 
whole  claim  is  on  the  Attert^  and  therefore  I  must  disregard  his 
daim  upon  the  Anchor.    The  Petition  must  be  dismissed  with 
costs;  but  there  will,  of  course,  be  no  costs  of  the  appeaL 

Solicitor  for  the  Petitioner :  Mr.  Cledbury. 
Solicitors  for  the  Appellants :  Messrs.  Paine  dt  Layton  ;  Messrs. 
Lewie,  Mwnmi  &  Co. 


L.  a        In  re  MANCHESTER  AND  LONDON  LIFE  ASSUBANCE 
1870  AND  LOAN  ASSOCIATION. 


•^y   ?•  Insurance  Ocmpanf^ — Amdigamation — Novation. 

In  1862  the  business  and  assets  of  the  Manchester  Assodaium  were  trans- 
ferred to  the  Western  Society^  which  was  afterwards  incorporated  with  the 
Albert  Company.  A  policy-holder  in  the  Manchester  Associatum  paid  his 
premiums  at  the  different  offices  and  took  receipts,  which  mentioned  the 
successive  changes^  the  last  receipts  being  in  the  name  of  the  Albert  Com^ 
^ny  alone : — 

Held,  that  the  receipts  did  not  disclose  enough  to  fix  the  policy-holder 
with  knowledge  of  what  had  taken  place  between  the  companies,  and  that 
his  executors  were  entitled  to  obtain  a  winding-up  order  against  the  Manr 
Chester  Associatum. 

Order  of  James,  Y.C.,  affirmed. 

X  HE  Petitioners  in  this  case  were  the  executors  of  one  Bartktt, 
who  had,  in  1860,  effected  a  policy  on  his  own  life  in  the  Manchester 
and  London  Life  Aeeuranee  and  Loan  Aesociation,  and  they  asked 
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for  an  order  to  wind  up  that  Association.    In  1862  the  business       L.  c. 
and  assets  of  the  ABsociation  were  transferred  to  the  Wesiem  Life       1870 
Assurance  Society,  and  that  Society  was  in  1865  incorporated  with       j^  ^ 
the  Albert  Ltfe  Assurance  Company.    The  only  evidence  to  shew  5^^^l™^^^^ 
that  BarUett  had  accepted  the  Albert  Company^  and  had  released       Lifr 
the  Manchester  Association,  was  the  receipts  for  the  successive    ai^d  Loan 
premiums.    These  receipts  are  set  out  in  the  report  in  the  Court  ^^»^™-^- 
below  (1),  where  the  facts  are  more  fully  stated. 

The  Yice-Chancellor  James  made^  upon  this  Petition,  an  order 
to  wind  up  the  Manchester  Association  (2),  and  the  Association 
appealed. 

Sir  BonndeU  Falmerf  Q.C.|  Mr.  Eay,  QI.Q.,  and  Mr.  Eiggins,  for 
the  Appellants : — 

In  this  case  all  reference  to  the  old  company  had  been  dropped, 
and  the  payments  were  undoubtedly  made  to  the  Albert,  which,  no 
doubt,  made  a  good  contract  with  the  Albert,  but  not  with  the 
Manchester  Association.  The  claimants  must  shew  that  the  pre- 
miums were  paid  to  the  Manchester  Association,  or  else  the  policy 
has  dropped,  and  they  have  no  claim ;  but  all  they  shew  is  that 
the  Albert  received  the  premiums.  This  makes  the  distinction 
between  this  case  and  that  of  the  Family  Endowment  Society  (3) ; 
for  here  the  claimants  have  to  shew  that  Bartlett  performed  his 
part  of  the  contract.  There  may  be  twenty  amalgamations,  and  it 
is  for  the  claimants  to  prove  that  the  right  to  receive  the  money 
and  to  continue  the  liability  was  preserved. 

Mr.  Morgan,  Q.C.,  and  Mr.  A.  Bailey,  for  the  Petitioners : — 

Mr.  BarUett  continued  to  pay  the  premiums  at  the  only  office 
where  he  could  pay  them,  and  could  not  be  bound  to  know  of  the 
internal  changes  of  the  companies.  He  paid  where  he  was  told  to 
pay,  and  took  the  receipt  as  they  chose  to  give  it.  Supposing  that 
he  had  declined  to  pay  the  Albert  ?  Would  not  his  policy  have 
dropped  ?  It  is  the  duty  of  the  Appellants  to  shew  where  he  wa& 
wrong. 

Mr.  CracknaU,  and  Mr.  EveriH,  for  other  parties. 

(1)  Law  Bep.  9  Eq.  645.  (2)  Law  Bep.  9  Eq.  643. 

(3)  Law  Bep.  6  Ch.  118. 
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L.  c.       Aug.  2.    Lord  Hatheblby,  L.C. : — 

1870  This  case  presents  a  point  of  very  cottaidembte  nicety.    With 

In  re       regard  to  the  ease  of  the  FamUy  Endowment  Stmety  (1),  I  have 

ANP  London  not,  and  could  not  have,  any  doubt  that  the  decision  to  which  Ihe 

j^^^^cK   ^^^  Justice  Qiffard  and  myself  came  was  based  upon  sound  prin- 

AND  LoAK    ciple&  '  But  this  case  is  of  a  different  character,  the  contract  bein? 

ASSOOIATIOS.       *•  '  o 

—  a  contract  for  assurance,  and  there  being  annual  premiums  neces- 
sary to  be  paid  as  a  part  of  that  original  contract  of  assurance.  It 
is  not  a  new  contract  from  year  to  year,  but  it  is  a  contract  of 
assurance  by  the  Maneheder  Company  with  Mr.  BartleU  that,  he 
making  payments  to  them  de  awno  in  annum,  they  will,  on  his 
deaths  make  a  certain  payment  to  his  executors  out  of  the  assur- 
ance fund  of  the  society. 

It  is  necessary  for  the  executors,  in  order  to  be  entitled  to  the 
benefit  of  this  original  contract,  to  establish  that  he  has  made  the 
payments  which  he  was  bound  to  make  before  the  executors  could 
claim  any  money  on  any  policy. 

The  course  of  proceeding  here  was  what  I  may  call  an  internal 
course.  Mr.  BarUett  had,  as  far  as  the  evidence  goes,  no  informa- 
tion beyond  what  the  receipt  discloses.  Now,  I  hold  that  the 
receipt  of  1862  gave  him  no  intimation  at  all  of  there  being  a  new 
directorship  which  was  to  enter  into  engagements  with  him.  And  as 
to  the  receipts  for  1863  and  1864, 1  cannot  hold  that  he  was  in  any 
way  in  eiror  in  taking  a  receipt  from  people  who  represented  them- 
selves  as  united  with  the  others,  or  that  he  was  necessarily  bound 
thereby  to  find  out  what  the  nature  of  the  union  was,  or  in  taking 
a  receipt  on  which  it  is  stated  that  the  society  is  incorporated 
with  the  Alherl  Life  Assurance  Company.  The  next  receipt  is 
somewhat  difierent^  being  headed  "  Albert  Life  Assurance  Company, 
7,  Waierioo  Place,  Pall  Matt,  London"  But  the  receipts  always 
refer  to  the  old  policy ;  and  the  question  arises,  how  far  a  per- 
son taking  a  series  of  receipts  of  this  kind,  and,  up  to  that  very 
receipt  in  question,  always  having  had  the  Mamhester  Association 
mentioned,  must  be  taken  to  be  fixed  with  the  knowledge  of  the 
^  transaction  which  had  taken  place  between  the  companies  internally. 
Of  course,  if  he  knew  all  that  had  been  done,  there  would  have 
been  an  acceptance  on  his  part  of  the  new  company,  and  that 

(1)  Law  Hep.  5  Gb.  118. 
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company  would  become  his  debtor  instead  of  the  old  one ;  and,  L.  C. 
taking  the  receipt  from  them,  he  could,  only  maintain  his  claim  by  1870 
shewing  that  he  had  taken  >a  feeeipt  Crom  persons  who  were  j„  ^^ 
competent  and  proper  to  give  him  ibat  receipt  ^d^iSS^s 

I  confess  I  think  it  would  be  too  strong  to  hold  that,  simply  on  ^>^ 
the  ground  of  these  reoeiptsi  he  is  to  be  taken  to  have  made  a  xsv  Loan 
novation  ,of  his  contract;  and  the  question  is,  whether  a  person  ^««^'^^- 
haying  or  not  having  a  knowledge  of  mereantile  matters  is  to  be 
held  to  have  been  80  acquainted  with  all  the  internal  anmngements 
that  took  place  with  reference  to  what  is  called &n  amalganudioataf 
the  companies — ^the  companies  being^incorporated  with  oive  another 
— that  he  can  no  longer  safely  pay  the  company  with  whom  he 
holds  the  engagement,  and  who  are  bound  to  give  him  a  receipt  for 
his  payments;  that^  in  £act»  he  can  no  longer  ooneeive  Imnself 
safely  to  be  a  creditor  of  that  company  with  whom  he  entered  into 
the  original  engagement^  because  they  tell  him  that,  by  a  process 
of  some  kind  or  other,  they  are  united  with  and  are  incorporated 
with  another  society.  It  was  possible  that  all  the  accounts  ^ere 
kept  separate — separate  one  from  another--*  and  he  might  be  able 
to  take  a  receipt  from  one  or  the  other,  and  one  company  might 
regard  the  other  as  agents  for  giving  the  receipt. 

He  is  led  on  to  that  by  degrees.  When  he  is  paying  at  the  eld 
office,  77,  Kinff  Street,  Maaieheetery  he  has  a  receipt  which  tells 
him  that  they  are  incorporated  with  the  ASbert  in  Waterioo  Plaee, 
London  ;  and  his  next  receipt  is  from  the  Albert^  Waterloo  Places 
London.  He  may  have  had  a  letter  sent  to  him,  but  he  is  dead, 
and  we  can  get  no  information  from  him.  It  does  not  appear  to 
me  that  there  is  so  much  disclosed  that  I  can  impute  to  him  the 
knowledge  which  I  was  pressed  so  strongly  to  impute.  Common 
sense  requires  that  there  should  be  such  a  transfer  as  should  come 
to  his  knowledge.  He  knew  nothing  of  the  company ;  so  far  as 
any  evidence  goes,  he  knew  nothing  of  the  responsibility  of  the 
shareholders  in  the  Albert,  as  contzasted  with  those  immediately 
engaged  in  the  Manchester,  which  shonld  lead  him  to  let  loose  his 
hold  upon  the  Maiuiherier^  simply  because  he  paid  his  premium 
and  took  a  receipt  from  the  Albert.  It  might,  possibly,  make  a 
difference  in  the  case  if  we  had  found  him,  without  justification, 
paying  to  the  Albert  the  premiums  due  to  the  Manchester;  but 
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L.  C.  when  the  Manchester  choose  to  inform  him  that  they  are  incor- 
1870  porated  witii  the  AJbertj  and  after  that  the  Albert  send  him  the 
7^  receipt,  if  you  find  as  the  real  nature  of  the  transaction  that  the 
^*^Sto"  -^^^^^  ^^'^  authorized  to  give  the  receipt,  you  are  not  justified  in 
Line  sayiniT  that  he  ought  to  read  it  as  being  an  authority  to  the  Albeiirt 
AND  Loan  to  give  receipts  as  for  themselves.  He  was  not  compellable  to 
inquire  into  it ;  although,  if  the  matter  had  been  otherwise,  Ihe 
Albert  might  have  been  liable  to  pay  him. 

I  cannot  hold,  therefore,  that  the  order  is  wrong ;  and  I  must 
afiSrm  the  order  of  the  Vice-Chancellor,  and  the  appeal  wiU  be 
dismissed  with  costs  (1). 

Solicitors :  Messrs.  Drew  &  WUhinecm ;  Messrs.  Letm ,  MunnSr 
&  Co.;  Messrs.  Underwood dt  Cclman. 


A8800IATIOK. 


L.  c.  In  re  NOETHEKN  ASSAM  TEA  COMPANY. 

and  L.  J.  G. 

1870  Appointment  of  Ofickd  Liquddaior — Ajppwl — Costs. 


Jan.  25.  The  Petitioner  in  a  winding-up  is  not  as  a  matter  of  course  entitled  to 

appoint  the  official  liquidator. 

Where  an  official  liquidator  who  is  personally  qualified  for  the  office  has 
been  appointed  by  the  Court  below,  his  appointment  will  not  be  disturbed  by 
the  Court  of  Appeal. 

Order  of  the  Master  of  the  Bolls  affirmed. 

On  the  19th  of  July,  1869,  tie  Northern  Assam  Tea  Company^ 
Limited,  was  ordered  to  be  wound  up,  and,  after  a  contest  on  the 
subject,  Mr.  OiUbons  was  appointed  by  Sir  W.  M.  James,  the  Vaca- 
tion Judge,  to  be  provisional  o£5cial  liquidator  of  the  company. 

On  the  7th  of  December,  1869,  the  Master  of  the  Bolls  dis- 
charged Mr.  CUbbons  from  his  ofiSce,  and  appointed  Mr.  Barrow 
official  liquidator  of  the  company,  on  the  ground  that  Mr.  Thomp^ 
son,  who  proposed  Mr.  Barrow,  was  the  person  who  obtained  the 
winding-up  order.  Mr.  Oibbons  was  supported  by  creditors  claim- 
ing £38,500  (of  whom,  however,  one  claiming  £30,700  for  unpaid 

(1)  See  In  re  Anchor  Assurance  Company,  ante,  p.  632. 
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purchase-money  had  been  settled  with  for  £1000),  and  by  share-       L.  C. 
holders  holding  3370  shares.      Mr.  Barrow  was  supported  by  ^° 
creditors  for  £10,200,  and  shareholders  holding  668  shares.    The       .^v^ 
shares  had  all  been  called  up,  and  there  would  not  be  enough  to    y^^^n^ 
pay  the  creditors.     Evidence  on  both  sides  was  entered  into,  and  AbsaxTxaGo. 
witnesses  had  been  examined,  but  it  was  not  disputed  that  each  of 
the  claimants  was  qualified  for  the  office. 

Mr.  J^.  T.  Odbtfforthyf  a  contributory  to  the  company,  now 
moved  to  discharge  the  order  of  the  Master  of  the  Bolls. 

Sir  Bounddl  Palmer ^  Q.C.,  Mr.  Roxburgh^  Q.C.,  and  Mr.  Hasiings, 
for  the  Appellant : — 

This  case  has  established  an  improper  rule  as  to  the  appointment 
of  the  official  liquidator,  for  it  cannot  be  right  that  the  Petitioner 
should  always  have  the  appointment.  There  is  no  controversy  as 
to  the  fitness  of  the  candidates,  for  each  is  well  qualified.  If  this 
had  been  a  mere  exercise  of  discretion  by  the  Master  of  the  Bolls, 
of  course  we  should  not  have  appealed,  but  we  appeal  against  his 
decision  as  to  the  rule.  Sect.  92  of  the  Companies  Act,  1862,  says 
that  the  Court  is  to  appoint^  but  if  the  rule  which  has  been  laid 
down  by  the  Master  of  the  Bolls  and  the  yice-Chancellor  Matins 
is  to  be  adhered  to,  it  will  be  the  Petitioner  who  appoints.  It  may 
happen  that  the  Petitioner  has,  in  £Etct,  no  interest  whatever  in  the 
matter,  as  in  this  case.  Here  Mr.  GQibons  is  supported  by  a  large 
number  of  creditors  and  shareholders,  and  their  wishes  gught  to 
prevail. 

Mr.  Jessdy  Q.C.,'Mr.  Swanslon,  Q.C.,  and  'ilr.  Eiggins,  for  the 
Bespondent,  contended  that,  by  laying  down  a  rule,  these  expensive 
and  useless  contests  would  be  avoided ;  and  the  only  rule  was  that, 
as  in  the  case  of  a  receiver,  the  person  who  had  the  carriage  of  the 
proceeding  ought  to  have  the  appointment.  At  all  events,  Mr. 
Barrow  had  been  appointed,  and  the  Court  ought  not  to  interfere : 
In  re  International  Contract  Company  (1) ;  In  re  London,  Bombay, 
and  Mediterranean  Banh  (2). 

Mr.  Boo^mrghf  in  reply. 

(1)  Law  Rep.  1  Ch.  523  (2)  Law  Rep.  1  Ch.  625. 
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L.  c.       Lord  Hatherley,  L.C. : — 

and  L.  J.  G. 

jg^^  It  18  very  unfortunate  that  these  cases  should  be  brought  before 

^-^^        the  Court,  and  therefore  both  the  Master  of  the  Rolls  and  the 

NoBTHJBBN    Vice-Chaneellor  MaKns  have,  as  I  understand,  with  the  view  of 

AsBAMTEACCg^ppj^g  these  ruinous  and  discreditable  contests,  in  which  the 

shareholders  have  no  interest  whatever,  laid  down  a  rule  that, 

caderis  paribttSy  a  preference  will  be  given  to  the  person  who  is 

supported  by  the  Petitioner  who  has  charge  of  the  winding-up 

order,  without  regard  to  the  other  circumstances  of  the  case,  and 

without  considering  whether  the  shareholders  or  the  creditors  have 

the  greater  interest. 

Now,  if  that  were  the  fixed  rule,  it  would  add  to  the  temptation 
which  exists  to  obtain  a  winding-up  order  for  the  creation  of  costs. 
But  though  that  ought  not  to  be  the  rule,  it  is  very  difficult  to 
lay  down  any  other,  and  I  should  be  very  sorry  to  lay  down  any 
hard  and  fast  rule.  One  rule,  however,  was  laid  down  and  acted 
upon  very  efficaciously  by  the  Lord  Justice  Oiffard,  when  Viee- 
Chancellor,  in  refusing  costs  to  every  person,  except  to  the  person 
who  carried  the  appointment,  and  allowing  him  ordinary  costs 
only. 

Now,  in  this  case  Mr.  Gahworthy  is  a  shareholder,  and  it  is 
manifest  that  the  shareholders  have  no  interest  whatever  in  this 
winding-up,  as  there  will  be  a  large  deficiency.  Then,  as  to  the 
creditors,  there  is  some  controversy,  but  they  seem  to  preponderate 
on  the  side  of  Mr.  Barrow,  I  do  not,  however,  weigh  them  very 
accurately,  nor  do  I  say  that  if  the  case  had  come  before  me 
I  should  have  substituted  Mr.  Barrcw  for  Mr.  Ottixms,  who  was 
the  temporary  liquidator,  but  Mr.  Barrow  has  given  security, 
and  has  entered  on  his  duties,  and  is  equally  qualified  with  Mr. 
Oibhons,  The  Master  of  the  Bolls  has,  perhaps,  not  exercised  his 
discretion  to  the  full,  and  the  rule  laid  down  by  him  is  not  suf- 
ficient to  guide  the  Court ;  yet,  now  that  the  matter  has  been 
investigated,  I  see  no  reason  to  differ  from  him.  If  I  thought 
it  a  matter  of  discretion  I  should,  of  course,  not  interfere;  but 
having  investigated  the  matter,  and  not  finding  any  reason  for 
displacing  Mr.  Barrow,  I  must  refuse  the  appeal  motion,  and  with 
costs. 
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Sir  Gr.  M.  Giffard,  L  J. : —  L.  c. 

and  L.  J.  G. 

I  quite  agree  that  you.  can  lay  down  no  hard  and  fast  rales  in  ^^.-q 
cases  of  this  description,  and  I  am  certain  that  we  ought  not  to  "p^ 
lav  down  any  such  rule  as  appears  to  have  been  laid  down,    Nobthrrn 

viz.,  that  the  nominee  of  the  Petitioner  should  have  a  preference.        

I  think  that  is  very  undesirable,  because,  to  my  mind,  it  would 
be  throwing  out  an  additional  bait  for  trafiScking  in  Petitions 
of  this  description,  of  which,  unfortunately,  there  is  at  present 
enough.  I  think  it  would  be  &r  better  to  lay  down  as  a  rule, 
although  I  do  not  say  a  universal  rule,  that  no  one  should  have 
the  costs  of  the  application  for  the  appointment  of  official  liqui- 
dator but  he  who  applies  and  succeeds,  and  then  only  the  ordinary 
costs  of  an  ordinary  application.  Three-fourths  of  these  contests 
and  applications  are  for  costs;  and  I  believe,  if  that  rule  were 
acted  on,  we  should  see  but  very  few  of  them.  I  may  add  that  the 
position  of  a  Petitioner  in  a  winding-up  is  very  different  from  that 
of  a  Plaintiff  in  a  suit  A  Plaintiff  in  a  suit,  although  a  receiver 
may  be  appointed,  still  remains  domimtB  litiSy  and  has  the  carriage 
of  everything ;  whereas,  when  an  official  liquidator  is  appointed, 
he  becomes  dominus  litis,  and  the  Petitioner  is  wholly  displaced. 
There  is,  therefore,  no  analogy  between  the  positicm  of  a  Plain- 
tiff (though  it  may  be,  and  I  have  no  doubt  in  many  cases  is,  a 
very  salutary  rule  that  he  should  have  the  preference  in  the 
appointment  of  a  receiver)  and  the  position  of  a  Petitioner  in  a 
winding-up. 

With  respect  to  the  present  case,  I  must  say  I  think  it  is  very 
wrong  to  examine  or  cross-examine  witnesses  on  a  contest  of  ilxis 
kind,  unless  there  is  a  case  of  fraud  alleged.  Be  that  as  it  may, 
Mr.  Barrow  has  been  appointed,  and  has  given  his  security,  and  it 
would  lead  to  very  much  additional  expense  if  he  were  now  dis- 
placed. Therefore,  independently  of  the  fact  that  the  Master  of 
the  Bolls  has  to  some  extent  exercised  his  discretion,  that  would 
be  a  reason  why  he  should  be  retained  and  the  appeal  dismissed ; 
but  I  must  say,  if  Mr.  Oalsworthy  had  been  an  Appellant  who 
had  a  real  interest,  I  should  have  been  very  much  disposed  not  to 
have  refused  his  appeal  with  costs.  Being  of  opinion,  however, 
that  he  has  no  real  interest  whatever  in  the  company  or  in  this 
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L.  C.       question,  and  that  it  ijs  neither  more  nor  less  than  an  official 
liquidator's  application^  I  think  it  right  to  dismiss  the  appeal  with 
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costs. 


In  re 

Awam™aCo.     Solicitors :  Messrs.  Deane  dt  Ohubh ;  Messrs.  Mercer  &  Mercer. 


h.  c.  EICHABDSON  v.  SMITH. 

and  L.  J.  G. 

jgYo  Vendor  and  Purc^iaser^Specific  Performance — VcduiUion, 


June  7,  8.  By  the  contract  for  the  sale  of  an  estate  it  was  agreed  tbat  the  price  should 

^""  be  £24,000,  and  it  was  further  agreed,  amongst  other  things,  that  certain  fur- 

niture and  other  articles  on  the  estate,  the  value  of  which  were  about  £2000, 
should  be  valued  by  valuers  mutually  agreed  upon,  and  that  the  purchaser 
would  take  a  part  of  the  furniture  and  articles  at  that  valuation.  The 
vendor  refused  to  appoint  a  valuer,  and  refused  to  complete. 

Decree  made  at  the  suit  of  the  purchaser  for  specific  performance  of  the 
contract,  except  so  fjeur  as  it  related  to  the  furniture  and  article& 

Decree  of  Stuart^  Y.G.,  affirmed,  with  a  variation* 

Ik 

IN  the  year  1868,  after  some  correspondence,  in  which  the  vendor 
stated  that  certain  furniture  and  articles  in  his  house  had  been 
valued  at  £1684,  and  that  he  wets  disappointed,  considering  them  to 
be  worth  more,  a  contract  was  entered  into  on  the  30th  of  November, 
signed  by  22.  Smithy  the  vendor,  and  J,  0.  Biehardsan,  the  purchaBer, 
by  which  the  vendor  agreed  to  sell,  and  the  purchaser  to  buy,  the 
Olanbrydcm  estate,  of  about  489  acres,  for  £24,000.  And  it  was 
further  agreed  that  the  purchaser  should  take  all  fixtures  stated  in 
Schedules  1  and  2  for  £480  ;  and  that  as  regarded  all  articles  of 
furniture  and  other  property  inside  or  outside  the  house,  as  specified 
in  three  books,  numbered  1,  2,  and  3,  they  should  be  re-valued  by 
valuers  to  be  mutually  agreed  upon,  except  certain  articles  which 
were  to  be  reserved.  And  it  was  further  agreed,  that  when  such 
valuation  had  been  made  the  purchaser  bound  himself  to  take 
things  from  book  No.  1  to  the  extent  of  not  less  than  one-half  of 
the  amount  of  the  valuation ;  and  the  articles  to  be  valued,  as 
specified  in  books  2  and  3,  were  to  be  taken  by  the  purchaser  at 
such  valuation ;  that  when  the  amounts  were  ascertained  the  par- 
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chaser  wonld  pay  the  vendor  by  bills  at  four  months  from  the  Ist       L.  c. 
of  January,  1869. 

This  contract  appeared  to  have  been  prepared  by  the  parties  .^v^ 
themselves  without  any  solicitor.  The  vendor  afterwards  wished  Sicha"*^^ 
to  have  a  more  formal  contract,  and  sent  the  draft  of  one  to  the  Suith. 
purchaser  containing  provisions  as  to  making  out  the  title,  to  which 
the  purchaser  objected,  and  he  stated  that  the  existing  contract  was 
sufficient.  Some  correspondence  ensued,  the  solicitors  of  the  vendor 
stating  that  a  formal  contract  was  always  contemplated ;  that  the 
vendor  conld  not  make  a  strictly  marketable  title,  and  that  it  was 
absurd  to  suppose  that  the  vendor  would  have  subjected  himself  to 
the  trouble  and  expense  cts  to  title  which  an  open  contract  would 
expose  him  to.  Further  correspondence  ensued,  and  the  vendor 
named  valuers ;  but  as  the  purchaser  declined  to  have  a  further 
contract,  the  nomination  was  withdrawn,  and  on  the  16th  of 
December,  1868,  the  solicitors  of  the  vendor  wrote  to  the  solicitors 
of  the  purchaser  stating  that  the  alleged  contract  was  imperfect  in 
material  particulars  besides  that  relating  to  title,  inasmuch  as  the 
price  to  be  paid  for  the  articles  enumerated  in  books  1,  2,  and  3, 
was  unsettled,  and  remained  for  future  agreement ;  and  that  until 
the  mistake  as  to  the  nature  of  the  title  to  be  furnished  was  rectified, 
the  vendor  would  decline  to  perfect  the  contract  by  the  nomination 
of  any  valuer  for  the  purpose  of  ascertaining  the  price  of  those 
articles.  Further  correspondence  ensued,  and  ultimately  the  bill 
in  this  suit  was  filed  by  the  purchaser  against  the  vendor  for  specific 
performance. 

The  Yice-Chancellor  Stuart  made  a  decree  for  specific  perform- 
ance (1),  and  the  Defendant  appealed. 


(1)  1870.  Jan.  24. 

Sib  John  Stuabt,  Y.G.,  said  that 
the  tenns  as  to  the  contents  of  the  house 
were  obvionsly  an  adjunct  to  the  agree- 
ment, and  the  Defendant  had  a  perfect 
right  to  refose  them  unless  some  farther 
arrangement  was  made.  But  as  soon 
as  these  terms  were  agreed  on,  no  matter 
what  the  terms  were^  there  was  a  clear 
acceptance  of  the  agreement.  After 
the  agreement  was  signed  the  Defen- 
dant changed  his  mind,  and  on  a  pre- 


text, founded  on  a  misapprehension  of 
some  of  the  decided  cases,  he  attempted 
to  evade  the  specific  performance  of  this 
contract.  The  case  oiMUnes  ▼.  Qery  (14 
Yes.  400),  proceeded  upon  the  principle 
that  if  there  was  a  contract  for  a  sale 
at  a  price  to  be  determined  upon  by 
certain  persons,  this  Court,  unless  the 
price  be  fixed  in  the  manner  determined 
upon,  and  be  made  part  of  the  agree- 
ment, cannot  perform  the  contract  at 
all ;  or,  as  Sir  John  Leai^,  in  the  case 
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B1CHABD6OK 

V. 

Smith. 


Sir  Raundett  Palmer,  Q.C.,  Mr.  Chreene,  Q.G.9  and  Mr.  Phear,  for 
the  Appellant : — 

The  subjects  of  the  agreement  in  this  case  are  indissoluble,  and 
one  part  cannot  be  performed  without  the  other.  The  furniture 
cannot  be  valued  unless  valuers  are  appointed,  and  therefore  the 
agreement  cannot  be  enforced.  The  agreement  was  deliberately 
entered  into,  and  would  not  have  been  entered  into  otherwise.  The 
effect  of  excluding  this  part  of  the  agreement  would  be  to  make  the 


of  Mone  ▼.  Mereti  (6  Madd.  26),  ez- 
preaaed  it,  that  a  man  who  agrees  to 
sell  at  a  price  to  be  named  by  A^  B^ 
and  6^,  conld  not  be  compelled  by  a 
Court  of  Equity  to  sell  at  any  other 
price.    But  the  price  of  this  estate  was 
£24,000^  which  price  was  clearly  agreed 
upon,  and  terms  were  arranged  as  to  the 
contents  of  the  house.  That  was  enough 
to  make  the  agreement  one  which  this 
Court  was  bound  to  perform,  and  it  was 
impossible  to  say  that  an  agreement  to 
take  fixtures  or  furniture,  or  even  plant, 
at  a  valuation  to  be  made  by  certain 
persons,  could  prevent  the  Court  from 
enfordng  performance  of  the  agreement. 
It  was  determined  in  the  case  of  Ja^k" 
8tm  V.  Jackton  (1  Sm.  &  Giff.  184), 
that  where  the  subject  matter  was  a 
bleaching-field,    and    so   important  a 
matter  as  the  plant  and  machinery  of  a 
bleaching-field  was  to  be  taken  at  a  price 
fixed  by  certain  persons  to  be  agreed 
upon  as  referees,  that  circumstance  was 
no  reason  for  not  decreeing  performance 
of  the  agreement  as  to  the  land.    And 
Lord  St,  Leonards  states  that  it  is  no 
objection,  where  the  price  of  the  land 
is  fixed,  that  the  plant,  machinery,  and 
fixtures  are  to  be  taken  at  a  valuation. 
Therefore,  upon  that  principle,  it  would 
be  impossible  to  say  that  any  valid 
defence  to  this  bill  could  be  maintained. 
But  the  case   of   Viekers   v.    Vickert 
(Law  Bep.  4  £q.  529)  having  been 
cited  as  an  authority  to  guide   the 
Court  in  tie  decision  of  it.  His  Honour 


wished  to  observe  that  he  considered  it 
to  be  the  law  of  this  Court  that  if  the 
price  of  that  which  was  the  subject- 
matter  of  the  contract  was  to  be  fixed 
by  referees  to  be  named,  and  the  referees 
were  named,  the  Court  would  not  permit 
one  of  the  parties  to  annul  the  contract 
by  withdrawing  the  name  of  his  referee, 
unless  upon  some  good  reason.  That 
was  what  occurred  in  the  case  of  Mar$t 
V.  Merest^  and  Lord  St,  Leonards^  who 
had  occasion  to  argue — not  against  the 
authority  of  Morae  v.  Merest,  because 
he  never  disputed  it — ^but  to  take  a  dis- 
tinction between  that  case  and  the  case 
of  Agar  v.  Macklew  (2  S.  ft  S.  418)^ 
lays  down  the  doctrine :  **  If  the  seller 
prevents  the  valuation  from  being  made 
by  referees  named,  he  will  not  be 
allowed  to  avail  himself  of  his  own 
wrong.  The  Court  would  compel  him 
to  permit  the  valuation  to  be  made 
according  to  the  contract."  In  this 
case  His  Honour  thought  it  necessary 
to  mention  the  circumstance,  although 
his  decision  did  not  rest  upon  it,  that 
the  Defendant  who  set  up  this  pre- 
text as  a  defence  had  named  two* 
referees,  and  now  said  that  he  was  not 
bound  by  that,  because  the  persons 
whom  he  named  were  not  agreed  to  by 
the  Plaintiff  until  after  he,  the  Defen* 
dant,  had  changed  his  mind,  and  wished 
to  be  off  the  contract.  The  defence 
altogether  failed,  and  the  Plaintiff  was- 
entitled  to  his  decree  for  specific  per- 
formance, and  to  the  costs  of  the  suit. 
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purchaser  enter  into  a  contract  which  he  never  intended  to  enter  L.  0. 
into.  There  is  but  one  contract  to  enforce,  and  the  Court  cannot 
make  another  for  the  parties  because  the  first  has  failed.  No 
decree  can  be  made  for  specific  performance  of  this  contract  which 
does  not  involve  the  appointment  of  valuers  by  the  parties.  The  ^mith- 
Court  cannot  distinguish  between  the  parts  of  the  agreement,  and 
the  Court  has  never  enforced  agreements  of  this  nature :  Sugden^s 
Vendors  and  Purchasers  (1) ;  Morgan  v.  MUman  (2) ;  Darbey  v. 
Whitdker  (3) ;  Viekers  v.  Viehers  (4).  Jackson  v.  Jaehson  (6)  is 
not  reconcilable  with  the  other  cases.  Either  there  is  a  contract 
to  have  the  furniture  valued,  or  else  there  is  no  contract  at  all, 
and  on  this  point  the  law  has  long  been  fixed :  WtUcs  v.  Davis  (6) ; 
Milnea  v.  Oery  (7) ;  Morse  v.  Merest  (8).  As  to  performance  with 
compensation,  there  can  be  none  where  the  price  has  not  been 
fixed.  If  the  di£Sculty  was  as  to  minor  matters,  perhaps  the  Court 
might  enforce  the  contract  in  a  difibrent  form ;  but  the  valuation 
of  this  furniture  was  an  essential  part  of  the  agreement,  and  that 
part  of  the  contract  cannot  be  rejected. 

Their  Lordships  expressed  an  opinion  that  there  must  be  a 
decree  for  specific  performance,  and  wished  to  hear  the  Bespon- 
dents  as  to  the  form  of  the  decree  only. 

Mr.  DieJcinsany  Q.C.,  and  Mr.  Ihimerffue,  for  the  Bespondents, 
cited  Dinham  v.  Bradford  (9). 

Mr.  Qreene,  in  reply. 

Lord  Hatherlet,  L.C. : — 

In  this  case  an  attempt  is  made  to  push  the  doctrine  of  MUnes 
V.  Oery^  which  has  already  been  certainly  carried  quite  far  enough, 
to  an  extent  which  would  be  utterly  unwarrantable,  and  which, 
if  it  were  permitted,  would  induce  vendors  who  are  desirous  of 
retaining  the  power  of  escaping  from  their  contracts  to  introduce 
provisions  for  the  valuation  of  some  minor  part  of  the  subject 

(1)  14th  Ed.  pp.  328,  848.  (5)  1  Sm.  &  Giff.  184. 

(2)  8  D.  M.  &  G.  24.  (6)  8  Mer.  507. 

(3)  4  Drew.  134.  (7)  14  Ves.  400. 

(4)  Law  Bep.  4  Eq.  529.  (8)  6  Madd.  26. 

(9)  Law  Rep.  5Gh.519. 
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time  escape  from  the  performance  of  the  agreement  as  to  the 
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main  subject  of  the  contract  simply  by  setting  up  an  act  of  their 
own  in  wrong  of  the  purchaser,  and  refusing  to  appoint  a  yaluer. 
^"™-  Take,  for  instance,  the  sale  of  a  large  estate  such  as  this,  on  which 
there  was  a  wood  of  two  or  three  acres,  with  timber  thought  to  be 
a  proper  subject  of  yaluation,  and  suppose  that  a  proyision  was 
introduced  into  the  agreement  for  the  sale  of  the  whole  estate  that 
this  timber  should  be  yalued  by  yaluers  appointed  by  the  parties. 
Then  could  either  the  purchaser  or  the  seller  play  fast  and  loose 
as  long  as  he  pleased  with  the  agreement,  and  get  off  the  bargain  by 
not  naming  a  yaluer  ?  Hitherto  the  doctrine  of  MUnes  y.  Qery  (1) 
has  not  been  applied  to  such  a  case  as  that^  and  it  has  rather  been 
settled  that  with  regard  to  that  which  is  not  absolutely  essential  to 
the  enjoyment  of  the  estate,  and  is  but  a  small  adjunct  to  the 
purchase,  the  Court  may,  if  a  good  title  cannot  be  made  to  the 
adjunct,  direct  an  inquiry  whether  it  is  essential  to  the  enjoyment 
of  the  whole.  Tf  it  be,  the  contract  cannot  be  enforced,  and  the 
parties  will  be  left  to  their  remedy  at  law.  But  if  it  be  not^  the 
Court  will  force  on  the  purchaser  the  purchase  of  the  estate,  and 
will  not  let  him  off  his  purchase  because  there  happens  to  be  a 
defect  in  the  title  as  to  a  few  acres,  or  as  to  the  quantity  described, 
where  it  is  small  in  proportion  to  the  whole  quantity  agreed  to 
be  sold. 

The  circumstance  of  the  defect  being  in  the  extent  of  land 
cannot  make  any  difference  in  the  principle.  As  to  the  two  cases 
of  Jackson  y.  JaeJcson  (2)  and  Barbey  y.  Wkitdker  (3),  they  must 
be  taken  to  stand  each  upon  its  own  peculiar  circumstances,  and 
in  all  these  cases  the  Court  must  exercise  its  discretion  as  to  what 
is  or  is  not  an  essential  part  of  the  contract.  Care  must  be  taken 
not  to  do  injustice  by  forcing  parties  to  perform  a  contract  includ- 
ing anything  essential  which  is  not  found  within  the  four  comers 
of  the  contract.  Both  those  cases  seemed  to  haye  inyolyed  the 
purchase  of  trade  fixtures,  as  noticed  by  Lord  8t  Leonards  in  the 
last  edition  of  his  Vendors  and  Purchasers. 

Then  as  regards  the  case  before  ub,  what  can  be  more  simple  ? 

« 

(1)  14  Yes.  400.  (2)  1  Sm.  &  Gifi:  184. 

(3)  4  Drew.  134. 
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The  subject  of  the  agreement  was  certainly  not  the  articles  enume-       L.  G. 
rated  in  the  books  numbered  1,  2,  and  3,  but  was  a  large  estate  of 

1870 

many  acres,  the  purchase-money  being  £24,000,  and  the  value  of 
these  articles  probably  under  £2000. 

[His  Lordship  then  commented  on  the  correspondence,  and  on  Smith. 
the  agreement,  and  said  that  the  agreement  was  sufficiently  formal,, 
-and  that  the  Plaintiff  had  always  been  ready  to  abide  by  it ;  but 
the  Defendant  refused  to  name  valuers,  and  insisted  that  the  agree- 
ment could  not  be  enforced.]  It  would  be  monstrous  to  push  the 
doctrine  of  MUnes  v.  Oery  (1)  to  that  extent,  and  we  think  the  Plain- 
tiff entitled  to  specific  performance.  The  decree  made  does  not, 
however,  appear  exactly  to  meet  the  case,  and  we  shall  vary  the 
decree,  and  preface  it  by  saying,  that  tiie  Plaintiff  offering  to  per- 
form his  part  of  the  agreement,  and  the  Defendant  refusing  either 
to  name  a  valuer,  or  to  have  the  value  of  the  articles  ascertained 
by  the  Court,  and  the  Court  being  of  opinion  that  the  agreement, 
so  far  as  it  relates  to  the  purchase  of  the  estate  for  £24,000  and 
the  fixtures  for  £483,  ought  to  be  specifically  performed  inde- 
pendently of  the  purchase  of  the  other  articles,  decree  specific 
performance  as  to  the  estate  and  fixtures  with  an  inquiry  as  to 
title,  and  leave  out  all  mention  of  the  other  articles.  This  variation 
will  not,  however,  affect  the  costs,  and  the  Defendant  must  pay  the 
costs  of  the  appeaL 

Sir  G.  M.  Giffabd,  L. J. : — 

In  this  case  the  appeal  was  argued  on  behalf  of  the  Appellant 
upon  two  grounds.  It  was  first  of  all  suggested  that  the  agree- 
ment of  the  30th  of  November,  1868,  even  if  otherwise  unobjec- 
tionable, was  not  conclusive,  because  it  was  the  intention  of  the 
parties  that  iliere  should  be  some  reference  to  the  solicitor  to  pre- 
pare a  more  formal  agreement,  in  order  that  some  additional  terms 
might  be  introduced  on  the  question  of  title.  It  was  further 
argued  that  this  case  comes  within  the  principle  of  MUnea  v. 
Oary^  because  furniture  and  chattels  were  to  be  purchased  at  a 
price  to  be  settled  by  valuers  to  be  selected  by  the  parties. 

Now,  as  regards  ilie  first  ground,  in  my  opinion  the  agreement 
is  perfectly  conclusive,  and  it  was  neyer  intended  that  this  agree- 

(1)  14  Vc8.  4oa 

3  F  2  1 


654  CHANOEBY  APPEALS.  [L.  IL 


and  L.  J.  G. 
1870 


L.  c.       ment  should  be  put  into  the  hands  of  a  solicitor  for  the  parpoee  of 
introducing  any  additional  terms  of  any  kind  or  description  npon 
the  question  of  title. 
HroHABDsov       Theii  being  so,  it  remains  to  be  seen  whether  this  case  comes 
Smith.      within  the  principle  of  MUnes  v.  Oery  (1).    The  case  of  Darbey  v. 
•  Whifuher  (2)  must  come  within  the  same  category  as  Milnes  y. 
Oery,  and  that  was  so  decided  because  public-house  fixtures  were  a 
matter  essential  to  the  contract ;  and  if,  in  point  of  fact,  no  title 
could  have  been  made  to  those  fixtures,  they  could  not  have  been 
the  subject  matter  of  compensation.    But  in  this  case  we  have  a 
large  estate  sold  for  £24,000,  with  fixtures  amounting  to  about 
£480,  and  the  property  which  was  to  be  valued  is  worth  about 
£2000. 

Now,  trying  the  case  in  another  way,  if  this  had  been  an  agree- 
ment to  sell  the  whole  of  this  property  for  £26,000,  and  it  turned 
out  that  this  particular  furniture,  unknown  to  the  parties,  was 
settled  as  heir-looms,  so  that  the  vendor  could  make  no  title  to  it,. 
I  should  have  no  hesitation  in  saying  that  the  vendor,  on  the  one 
hand,  could  have  enforced  specific  performance,  and  that  the  pur- 
chaser, on  the  other  hand,  could  have  enforced  specific  perform- 
ance, and  the  Court  would  have  deducted  from  the  £26,000  the 
value,  whatever  it  might  be,  of  this  particular  furniture  to  which 
no  title  could  be  made.  Then,  if  that  is  so,  it  seems  to  me,  on  the 
same  principle,  that  the  case  of  Milnes  v.  Oery  has  no  application, 
because,  in  point  of  fact,  that  part  of  the  agreement  is  a  minor  and 
subsidiary  part  of  the  agreement,  and  not  at  all  essential. 

In  this  case  the  Defendant  is  plainly  and  clearly  attempting  to 
take  advantage  of  his  own  wrong.  He  was  made  to  pay  the  costs- 
in  the  Court  below — ^I  think,  most  properly — ^and  he  ought  also  to* 
pay  the  costs  of  this  appeaL 

Solicitors :  Mr.  W.  C.  Smith ;  Messrs.  Prior  d:  Bigg. 

(I)  14  Ves.  400.  (2)  14  Drew.  184. 
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BOURTON  V.  WILLIAMS.  L,  a 

and  L.  J.  J. 
JIuAand  and  Wife — Seduction  into  Possemon — Mortgage — Stat,  7  Oeo.  2,  e,  20.         ^^q 

A  husband  brought  an  action  in  the  names  of  himself  and  wife  to  recover      July  20. 

£200  dne  on  a  mortgage  made  to  his  wife  before  her  marriage.    The  mort-        

gagor  obtained  an  order  in  the  action  that  on  payment  of  the  principal  and 
interest  into  Court  the  action  should  be  stayed,  that  a  reconveyance  should 
then  be  executed,  and  that  on  its  execution  the  money  should  be  paid  out  of 
Court.  An  arrangement  was  made  that  the  wife  should  receive  £100,  and 
the  husband  the  rest^  and  the  mortgagor,  on  being  informed  by  the  Plaintiffs' 
attorney  that  the  Plaintiffs  had  settled  their  differences  on  those  terms,  con- 
sented to  the  payment  out  of  Court  to  the  Plaintiffs'  attorney.  The  money 
was  accordingly  paid  out  to  the  Plaintiffs'  attorney ;  but  he,  claiming  a  lien 
on  the  £100  for  some  costs,  offered  the  wife  only  £83,  which  she  would  not 
receive.  The  wife  survived  her  husband,  and  died  without  having  leceived 
any  part  of  the  money,  and  without  having  executed  a  reconveyance.  A 
suit  for  foreclosure  having  been  instituted  by  her  executors  and  devisees : — 

Eeld  (reversing  the  decision  of  Stuarty  Y .C.)  that,  independently  of  the  stat. 
7  Geo.  2,  c.  20,  the  mor^agor  and  his  estate  were  discharged  from  the  debt^ 
inasmuch  as  the  receipt  of  the  attorney  of  the  Plaintiffs  in  the  action  was  a 
good  discharge. 

J.  HIS  was  an  appeal  by  the  Defendant  from  a  decree  of  Vice- 
chancellor  Stuart,  made  on  an  equity  plaint  transferred  from  the 
Oounty  Court  of  Oxfordshire. 

By  indenture  dated  the  3rd  of  May,  1858,  the  Defendant,  James 
WiUiamSy  mortgaged  certain  freehold  and  leasehold  property  to 
Alice  Matthews  to  secure  £200.  In  January,  1860,  Mice  Matthews 
married  James  Carr,  and  her  marriage  settlement  did  not  include 
the  £200.  In  March,  I860,  they  separated,  and  never  afterwards 
lived  together. 

Soon  after  the  separation  Garr  commenced  an  action  in  the 
Jiames  of  himself  and  his  wife  in  the  Court  of  Exchequer  against 
WiUiams  to  recover  the  mortgage-money.  Mrs.  Carr  gave  notice 
to  Williams  that  the  action  was  brought  without  her  consent,  that 
the  £200  ought  to  have  been  included  in  her  settlement,  and  that 
she  would  not  join  in  a  reconveyance.  Williams  thereupon  applied 
in  Chambers,  and  obtained  from  Baron  Channdl  an  order,  dated 
the  30th  of  June,  1860,  that  on  payment  into  Court  by  the  Defen- 
dant on  or  before  Tuesday  then  next  (the  3rd  of  July)  of  £200, 
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L.  0^  ^  together  with  £6  12b.,  the  interest  due  at  the  date  of  the  order^ 
and  costs  to  be  taxed  and  paid,  all  farther  proceedings  should  be 
stayed,  and  that  the  Plainti&  and  all  necessary  parties  should 
thereupon  execute  a  proper  reconveyance,  and  that  upon  payment 
WmjAiM.  to  the  Plaintiffs  or  their  attorney  of  such  further  sum  as  might 
then  be  duo  for  interest  on  the  principal  sum,  the  Plaintiffs  should 
deliver  to  the  Defendant  such  reconveyance  and  the  title-deeds, 
and  that  thereupon  the  £206  128.  should  be  paid  out  of  Court  to 
the  Plaintiffs  or  their  attorney,  and  that  in  case  such  reconveyance 
should  not  be  so  executed  and  delivered  on  or  before  the  6th  day 
of  the  next  term,  the  Plaintiffs  or  the  Defendant  might  make  such 
application  as  they  might  be  advised  to  discharge  or  vary  the 
order,  or  as  to  the  payment  out  of  Court  of  the  principal  and 
interest. 

On  the  3rd  of  July,  1860,  the  £206  12a.  was  paid  into  Court 
The  money  paid  into  Court  was  advanced  by  Mr.  HolmeSy  the 
attorney  of  WilliatnSf  on  an  understanding  that  he  should  have  a 
transfer  of  the  mortgage.  Shortly  afterwards  the  £206  128.  was 
paid  out  of  Court  to  Mr.  Maniere,  the  attorney  of  the  Plaintiffs, 
WxUiams  consenting.  Williams  stated  that  he  consented  to  this 
payment  on  the  faith  of  the  representations  made  to  him  by  ManSen 
that  Carr  and  his  wife  had  settled  their  differences,  and  had 
agreed  that  £100  should  be  paid  to  Mrs.  Garr,  and  the  rest  to  her 
husband.  It  appeared  that  Maniere,  after  receiving  the  £206  125., 
offered  to  Mrs.  Carr  £83,  being  the  £100  less  £17  for  costs  which 
he  alleged  to  be  due  to  him  from  her  for  preparing  her  settlement 
She  refused  to  receive  anything  less  than  £100.  A^transfer  of  the 
mortgage  with  the  name  of  the  transferee  in  blank  had  been 
executed  by  Carr  ;  but  as  Mrs.  Carr  was  not  paid  £100  she  refused 
to  execute  it>  and  no  reconveyance  was  ever  made.  Maniere  there- 
upon paid  the  £83  to  Mr.  Eblmes,  who  undertook  to  hold  it  for  Mrs. 
Carr.  Eolmes  died  in  1863,  having  kept  the  £83  to  a  separate 
account  up  to  his  death.  His  legal  personal  representative  alleged 
that  she  had  a  lien  for  costs  incurred  in  respect  of  it>  an  action 
having  been  unsuccessfully  brought  by  James  Carr  to  recover  it. 

James  Carr  died  on  the  6th  of  June,  1866,  and  Mrs.  Carr  in 
the  following  month,  leaving  a  will  by  which  she  appointed  the 
Plaintiffs  her  executors. 
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The  Plaintiffs  filed  their  plaint  against  WiUiama  for  foredosore,       L.  G. 
and  after  the  coming  in  of  his  answer  amended  their  plaint  by 
making  Jvlia  Hoinies,  the  legal  personal  representative  of  Eblmes,  a 
Defendant.    The  proceedings  having  been  transferred  into  Chan-     Boubton 
eery,  Vice-Chancellor  Stuart  made  a  decree  for  payment  of  £100^    Williamb. 
with  interest  from  the  death  of  James  Carr,  and  in  deSetult  for 
foreclosure  (1). 

Mr.  BrUtowey  Q-C,  for  the  Appellants. 

Mr.  Dickinson,  Q.C.y  and  Mr.  Phear,  for  the  Plaintiffs,  in  support 
of  the  decree.    They  referred  to  Byland  v.  Smith  (2). 

The  nature  of  the  arguments  sufficiently  appears  from  the  report 
before  the  Vice-Chancellor. 

LOBD  HATHERI.EY,  L.C. : — 

The  question  whether  the  requisitions  of  the  statute  7  Geo.  2, 
c.  20,  have  been  strictly  complied  with  does  not  really  arise  in  this 
case.  The  mortgagor,  being  sued  by  the  husband  in  the  name  of 
himself  and  wife  (which  was  necessary,  as  the  contract  had  been 
made  with  the  wife  before  marriage),  pays  the  money  into  Court, 
having  obtained  an  order  directing  a  reconveyance  on  the  money 
being  so  paid  in,  and  directing  the  money  to  be  paid  out  to  the 
Plaintiffs  or  their  attorney  on  the  delivery  of  the  reconveyance  to 
the  Defendant.  We  find  that  subsequently  the  money  was  paid 
out  to  the  attorney  of  the  Plainti£b  in  the  action.  I  am  of  opinion 
that  this  was  a  good  discharge,  whether  the  statute  applies  or  not. 

We  are  asked  to  take  a  very  narrow  view  of  the  statute : — [His 
Lordship  here  read  sect.  1.]  The  order  of  Baron  Channdl  does 
not  direct  pajrment  into  Court  of  the  principal  and  interest  on  that 
day,  which  would  have  been  a  literal  compliance  with  the  statute, 
but  three  days  later,  and  directs  that  the  reconveyance  is  to  be 
delivered  to  the  mortgagor  on  payment  of  the  additional  interest 
for  those  three  days,  and  the  difficulty  then  arises  that  the  payment 
into  Court  three  days  after  the  order  of  the  principal  and  interest 
due  at  the  date  of  the  order  could  not  be  a  discharge  of  the 
security.    The  Vice-Chancellor  appears,  however,  to  have  attached 

(1)  Law  Rep.  9  Eq.  297.  (2)  1  My.  &  Cr.  53. 
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L.  0.  more  importance  to  another  objection,  that  the  statute  goes  on  to 
say  that  the  Judge  may  discharge  the  mortgagor  from  the  debt^  and 
that  this  order  does  not  in  terms  discharge  him.  I  do  not,  however, 
feel  any  difficulty  on  that  score,  for  the  statute  says  that  the  money 
WiLLiAMB.  paid  in  shall  be  deemed  and  taken  to  be  in  full  satisfaction  and 
discharge  of  the  mortgage.  But  we  need  not  decide  any  question 
on  the  statute ;  for,  as  I  have  said,  I  am  of  opinion  that  the  pay- 
ment of  the  money  into  Court,  and  its  being  taken  out  by  the 
attorney  of  the  Plaintiffs  in  the  action,  effected  a  good  discharge. 
Suppose,  instead  of  paying  the  money  into  Court,  the  Defendant 
in  the  action  had  paid  it  directly  to  the  Plaintiffs'  attorney,  that 
would  have  been  a  payment  to  the  creditor,  and  there  would  have 
been  an  end  of  the  matter.  It  is  argued,  however,  that  the  De- 
fendant's consent  to  the  payment  out  of  the  money  makes  a 
difference.  The  Defendant  was  told  by  the  Plaintiff'  attorney 
that  these  disputes  between  the  husband  and  wife  had  been  settled, 
so  that  there  would  be  no  difficulty  about  her  executing  a  recon- 
veyance, and  that  he  might,  therefore,  safely  consent  to  its  beiog 
paid  out.  He  does  consent  to  its  being  paid  out  before  recon- 
veyance, and  the  money  thus  comes  to  the  hands  of  the  person  into 
whose  hands  he  would  have  been  compelled  to  pay  it  if  the  action, 
to  which  he  had  no  defence,  had  proceeded,  and  I  see  no  reason  for 
affecting  him  in  any  way  with  any  equity  arising  from  an  arrange- 
ment between  the  other  parties.  His  solicitor,  JJofmes,  had  advanced 
the  money,  and  it  was  natural  enough  that  he  should  attempt  to 
make  an  arrangement  for  the  transfer  of  the  security  to  him ;  but 
this  plan  was  never  carried  into  effect.  It  is  urged  that  he  was 
privy  to  an  arrangement  that  part  of  the  money  should  go  back  to 
Hclrnes  ;  but  nothing  of  the  kind  is  proved.  Mrs.  Carr  would  not 
accept  the  £83,  so  it  was  handed  to  Holmes  that  he  might  hold  it 
for  her,  which  he,  not  very  prudently,  undertook  to  do ;  but  that 
cannot  affect  the  mortgagor.  Mrs.  Oarr's  representatives  may 
have  a  right  against  Maniere,  or  against  Hdmes*  estate ;  but  with 
that  we  have  nothing  to  do.  Williams  was  discharged,  and  the  bill 
ought  to  have  been  dismissed  with  costs. 

SiK  W.  M.  James,  L.  J.,  concurred. 

Solicitors :  Mr.  Charles  MaUam ;  Messrs.  Singleton  &  Taaershall 


J 
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BiU  qf  Exchange-^ApprapriaUan — Eejpresentationa,  1370 


The  Flamtifb  purchased  from  the  New  Orlean$  Bank  a  bill  of  exchange  ^^V^  27. 
drawn  on  the  Bank  qf  Liverpool,  The  manager  of  the  New  Orleans  Bank 
at  the  time,  told  the  Plaintififs  that  there  was,  or  would  be  at  the  maturity  of 
the  bill,  a  balance  at  the  Bank  of  Liverpool  more  than  sufficient  to  meet  the 
bill,  and  that  there  was  no  doubt  it  would  be  paid.  The  course  of  dealing 
between  the  New  OrUana  Bank  and  the  Liverpool  Bank  was  that  the  former 
drew  bills  on  the  latter,  and  employed  them  also  to  collect  the  moneys 
receivable  on  bills  remitted  to  them,  the  agreement  being  that  the  Liverpool 
Bank  was  never  to  be  under  cash  advances,  and  the  ftmds  remitted  had 
always  been  sufficient  to  meet  its  acceptances.  Soon  after  the  purchase,  the 
New  Orleans  Bank  suspended  payment,  and  the  Liverpool  Bank  refused  to 
accept  the  bilL  The  funds  in  the  hands  of  the  Liverpool  Bank  were  abun- 
dantly sufficient  to  meet  all  their  acceptances  for  the  New  Orleans  Bank,  and 
also  to  pay  this  bill : — 

ffdd  (reversing  the  decision  of  Stuart,  V.C.),  that  the  statements  of  the 
manager  were  merely  a  correct  statement  of  the  course  of  business  between 
the  two  banks,  and  did  not  give  the  purchaser  of  the  bill  any  lien  on  the 
funds  in  the  hands  of  the  Liverpool  Bank, 

Per  JameSf  L. J. : — ^If  what  was  said  by  the  manager  had  amounted  to  a 
oontnust  to  charge  the  funds,  the  clearest  proof  would  have  been  necessary  that 
he  had  authority  to  make  such  a  contract. 

X  SIS  was  an  appeal  by  the  New  Orleans  Bank  from  a  decision 
of  Yioe-Chancellor  Stuart  (1).  The  facts  will  be  found  fully  stated 
in  the  report  below. 

Mr.  JFVy,  Q.C.y  and  Mr.  Bdbinsan,  for  the  Appellants. 

Mr.  Dickinson^  Q.C.,  Mr.  CracknaU,  and  Mr.  Benjamin^  for  the 
Plaintiffs. 

Mr.  Fry,  in  reply. 

[The  following  cases  were  referred  to :  MaunseU  v.  White  (2) ; 
Ex  parte  Inibert  (3) ;  Ex  parte  Carriek  (4)  ;  Thayer  v.  Lister  (5) ; 
In  re  Agra  and,  Masterman's  Bank  (6) ;  Langton  v.  Waring  (7).] 

(1)  Law  Rep.  9  Eq.  497.  (4)  2  De  G.  &  J.  208. 

(2)  4  H.  L.  C.  1039.  (5)  30  L.  J.  (Ch.)  427. 

(3)  1  De  G.  &  J.  152.  (6)  Law  Rep.  2  Ch.  391. 

(7)  18C.B.(N.S.)315. 
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L.  0.       LoBD  Hatheblet,  L.C. : — 

and  li.  J.  J. 

The  sole  question  in  this  case  i%  whether,  in  oonseqnence  of 
representations  made  to  his  deceased  partner,  the  surviving  Plain- 
tiff is  entitled  to  a  charge  on  the  funds  of  the  New  Orleans  Bank 
at  the  Banhl  of  Liverpool.  The  Plaintiff's  case  was  rested  on  two 
grounds ;  first,  that  the  funds  in  the  hands  of  the  Bank  of  Liver- 
pool  "were  held  by  them  for  the  purpose  of  answering  bills ;  secondly, 
that  there  was  a  representation  made  which  the  New  Orleans  Bank 
was  bound  to  make  good  out  of  those  funds.  The  Y ice-Chancellor 
rested  his  decision  on  the  latter  ground  We  are  glad,  so  &r,  to 
agree  with  the  Yice-Chancellor  in  thinking  that  there  clearly  was 
no  such  appropriation  of  the  funds  to  meet  bills  generally  as  to 
make  each  bill  a  specific  charge  on  them.  The  only  arguable 
question  is,  whether  the  representations  made  when  the  bill  was 
purchased  amounted  to  complete  engagements  affecting  the  assets 
in  the  hands  of  the  Liverpool  Bank.  The  Liverpool  Bank  were 
not  in  the  habit  of  receiving  anything  as  specifically  appro- 
priated to  meet  bills  coming  to  them  for  acceptance.  The  New 
Orleans  Bank  sent  bills  to  them  for  acceptance,  and  being  bound 
not  to  let  them  be  under  cash  advances,  sent  bills  to  them,  and 
employed  them  to  collect  the  cash  receivable  on  those  bills.  The 
Liverpool  Bank  therefore  accepted  bills  in  confidence  that  they 
would  have  funds  in  hand  to  meet  them.  They  at  first  hesitated 
to  accept  bills  unless  advised  of  them ;  but  an  arrangement  was 
afterwards  made  by  which  they  agreed  with  the  New  Orleans  Bank 
to  accept  bills  advised  or  unadvised.  This  was  nothing  but  an 
agency  established  in  order  to  give  the  New  Orleans  Bank  facilities 
for  dealing  in  the  sale  of  bills  on  this  country.  The  evidence  is 
quite  distinct  that  it  was  not  the  course  of  dealing  to  appropriate 
any  funds  to  meet  particular  bills  in  any  other  sense  than  that  in 
which  it  may  be  said  that  a  man's  balance  at  his  banker's  is  appro- 
priated to  meet  his  debts,  which  is  quite  different  from  what  is 
meant  in  law  by  appropriation.  There  was  nothing  to  prevent  the 
New  Orleans  Bank  from  drawing  bills  at  sight  to  the  full  amount 
of  the  moneys  in  the-  hands  of  the  Liverpool  Bank,  and  it  is 
extravagant  to  say  that  a  man  who  has  an  agent  employed  to  pay 
bills  creates  a  charge  on  the  funds  in  the  agent's  hands  by  the 
mere  drawing  a  bilL    It  is  necessary  to  make  out  a  contract  to 
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charge  specific  funds  which  were  with  the  Liverpool  Bank,  or       L.  0. 
which  were  on  their  road  thither ;  for  if  there  was  only  a  personal 

contract^  that  would  give  nothing  but  a  right  of  action.    We  need       

not  consider  the  question  as  to  future  assets,  for  the  allegations  of  Thomson 
the  bill  relate  only  to  funds  then  at  the  bank.  The  case  must  SniFsoir. 
turn  on  Forbes's  eyidence,  for.  Bishop  having  died,  Forbes  is  the 
only  person  living  who  knows  anything  about  the  transaction.  The 
Plaintiff  relies  on  his  affidavit,  but  his  cross-examination  con- 
siderably modifies  it ;  and,  taking  them  together  it  appears  to  me 
that  all  Forbes  did  was  to  state  truly  what  was  the  ordinary  course 
of  business  between  his  bank  and  the  Liverpool  Bank.  Mr.  Ben- 
jamin urged,  why  should  anything  be  said  about  the  funds  in  the 
Liverpool  Bank  if  there  was  no  intention  to  give  a  charge  upon 
them?  The  answer  is,  that  you  may  make  inquiries  about  the 
amount  of  a  person's  property  with  a  view  of  seeing  whether  he  is 
a  substantial  person,  without  any  view  of  getting  a  charge  upon  it. 
Suppose  a  country  gentleman  wants  to  borrow  money — one  who 
knows  him  will  perhaps  lend,  one  who  does  not  wiU  make  in- 
quiries, and  if  he  hears  that  the  proposed  borrower  has  a  good 
estate,  will  probably  lend  without  any  idea  of  having  a  charge. 
Suppose  the  New  Orleans  Bank  to  draw  twenty  bills  in  a  day,  the 
purchasers  of  nineteen  of  them  know  the  course  of  dealing  of  the 
bank  and  make  no  inquiry,  the  twentieth  makes  such  inquiries 
and  receives  such  an  answer  as  in  the  present  case.  Is  he  to  have 
priority  over  the  nineteen  others  ?  It  would  need  something  very 
strong  to  shew  a  bargain  which  would  alter  the  whole  course  of 
business  between  the  banks  and  stop  all  dealing  with  the  funds 
appropriated.  I  find  nothing  in  what  Forbes  said  but  a  statement 
what  the  course  of  proceeding  of  the  bank  was,  and  not  a  contract  to 
charge  the  funds.    The  bill  ought  to  have  been  dismissed  with  costs. 

Sib  W.  M.  James,  L  J. : — 

The  case  seems  to  be  summed  up  in  a  few  words  of  JPories  on 
his  cross-examination :  **  The  first  National  Bank  of  New  Orleans, 
in  the  sale  of  these  bills  to  Thomson  iSt  Co.,  neither  conferred,  nor 
agreed  to  confer,  any  rights  other  than  those  of  an  ordinary  indorsee 
or  payee  of  a  biU  of  exchange.  I  had  no  authority  to  confer  any 
other  righta**    I  am  surprised  that  such  an  authority  seems  to 
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L.  C.        liave  been  assumed  throngbout.    If  tbe  most  formal  agreement 
bad  been  signed  by  Forbes^  making  tbese  bills  a  specific  cbarge  on 


Thomson* 

V. 


the  funds  in  the  hands  of  the  Liverpool  Bank,  I  should  have 
required  evidence  of  his  authority  to  create  such  a  charge.  If  I 
SiMPaoy.  gent  my  servant  to  buy  a  horse  for  me,  and  to  give  a  bill  of 
exchange  for  it,  I  should  be  surprised  to  find  that  he  had  pro- 
fessed to  give  a  specific  charge  on  part  of  my  property  for  its 
payment.  Apart  firom  the  question  of  authority,  I  may  observe 
that,  when  it  is  attempted  to  make  out,  in  addition  to  the  written 
contract  contained  in  a  bill  of  exchange,  a  collateral  parol  agree- 
ment, it  is  most  important  to  have  clear  and  satisfactory  evidence 
as  to  the  exact  words  used,  and  this  case  shews  strongly  how  much 
caution  is  required  in  sifting  such  evidence,  for  the  decision  might 
turn  upon  whether  the  word  ^  will "  or  "  shall  *'  was  used.  I  agree 
in  the  view  of  the  Lord  Chancellor. 

Solicitors:  Messrs.  Clarke,  Son,  &  Bawlins ;  Messrs.  Sharpe, 
Parkers,  db  Pritehard. 


L.  a  In  re  SPARROW. 

and  L.  J.  J. 

1870  Praciioe — New  TruiUe — Lunatic — Chancery, 


JtUy  28.  When  the  person  having  power  to  appoint  a  new  tnutee  is  a  lunatic,  found 

so  by  inquisition,  an  order  appointing  a  new  trustee  may  be  made  in  Chan« 
eery  under  the  Trustee  Act,  1850,  s.  32. 

tf.G.  8PABB0W,  by  his  will,  devised  his  estates  in  strict  settle- 
ment, and  authorized  the  person  for  the  time  being  in  the  actual 
receipt  in  possession  of  the  rents  and  profits  to  appoint  a  new 
trustee  or  new  trustees  in  the  place  of  any  trustee  or  trustees 
dying  or  being  desirous  of  being  discharged. 

The  testator  died  in  1838.  His  eldest  son,  K  W.  Sparrow,  who 
was  entitled  to  the  receipt  in  possession  of  the  rents  and  profits, 
became  lunatic,  and  was  found  to  be  so  by  inquisition,  and  a  com- 
mittee of  his  estate  was  appointed.  One  of  the  trustees  of  the  will 
died,  and  the  son,  H.  W.  Sparrow^  by  his  committee,  presented  a 
Petition,  intituled  "  In  Chancery  and  In  the  Matter  of  the  Trustee 
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Adz^  praying  that  W,  N,  TufneU  should  be  appointed  a  trustee  of  L.C. 
the  will  in  the  place  of  the  deceased  trustee. 

^  1870 


The  Petition  was  opposed,  and  the  Yice-Chancellor  Matins  made 
an  order  referring  it  to  Chambers  to  approve  of  a  new  trustee ;  but    gp^^^. 

doubts  haying  been  raised  whether  an  application  ought  not  to       

have  been  made  in  Lunacy  that  the  committee  should  appoint, 
the  matter  was  mentioned  to  their  Lordships. 

Mr.  OAame,  Q.C.,  for  the  Petitioner, 

Mr.  OlasBef  Q.C.,  for  some  of  the  parties  interested,  referred  to 
In  re  Bowmer  (1) ;  to  the  Trustee  Aet,  1850,  sect.  32 ;  and  Morgavls 
Orders  (2),  and  said  that  the  Court  must  now  decide  whether  these 
applications  were  to  be  made  in  Chancery  or  in  Lunacy.  Why 
could  not  the  committee  have  made  the  application  in  Lunacy, 
instead  of  taking  upon  himself  to  apply  to  the  Court  ? 

Their  LiORDBHIPS  said  that  the  Court  was  not  exercising  any  power 
given  to  a  lunatic,  but  was  exercising  a  statutory  power.  Suppose 
that  the  committee  did  not  choose  to  apply,  there  must  be  jurisdic- 
tion in  the  Court  to  appoint  a  new  trustee.  Their  Lordships  made 
the  order  in  Chancery. 

Solicitors :  Messrs.  JTyde  &  Tandy  ;  Messrs.  Prior  <&  Bigg, 


EAKL  VANE  v.  EIGDEN.  ^„^\^j  j 

Executor — Power  to  pledge  ABseU—Pre/erence  cf  One  Creditor — Delegation  qf        1870 

Power  to  coUect  Assets — Midtifariousness, 


An  executrix  aarigned  all  the  book-debts  of  her  testator,  which  formed  the 
bulk  of  his  property,  together  with  all  the  books  of  account,  to  one  of  the  cre- 
ditors, to  secure  the  payment  of  his  debt ;  and  gave  him  a  power  of  attorney 
to  collect  the  debts  in  her  name.    The  estate  proved  insolvent : — 

Held  (reversing  the  decree  of  Malins,  ^^C.)*  that  the  assignment  was  Talid. 

SembUf  that  a  suit  praying  for  the  administration  of  the  estate,  and  to 
set  aside  the  assignment  as  invalid,  was  not  multifarious,  and  that  the 
creditor  was  properly  made  a  party. 

JL  HIS  was  an  appeal  from  a  decree  of  Yioe-Chancellor  Molina. 
Stephen  Bigden  made  his  will,  dated  the  14th  of  June,  1867, 
(1)  3  De  a.  <k  J.  658.  (2)  4th  Ed.  p.  100. 


Jtdy25; 
Aug  3. 
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L.  G.       and  thereby  devised  and  bequeathed  all  his  teal  and  personal 
estate  to  his  wife^  the  Defendant,  Sarah  Biffden,  and  appointed  her 
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his  sole  executrix* 

The  testator  died  on  the  27th  of  September,  1867,  and  his  will 
BioDKN.  ^as  proved  by  the  executrix  on  the  5th  of  October  following.  The 
testator's  property,  at  the  time  of  his  death,  consisted  of  two  ships, 
which  were  mortgaged  and  were  subsequently  lost,  some  real 
estate,  which  was  also  mortgaged,  book-debts,  which  were  'esti* 
mated  at  about  £2000,  and  the  value  of  his  business  and  stock-in 
trade  as  a  brick  and  tile  manufacturer.  He  was  indebted  to  the 
Defendant  Charles  JaiBon,  who  was  the  brother  of  the  executrix,  in 
a  sum  of  £534,  upon  a  balance  of  account,  the  principal  item  of 
which  was  a  bill  of  exchange  for  £532  2s.  Sd,,  drawn  by  Jutson  and 
accepted  by  the  testator.  This  bill  had  been  discounted  by  the 
Canterbury  branch  of  the  London  and  County  Bank,  and  became 
due  on  the  27th  of  September,  1867,  the  day  of  the  testators 
death.  The  consideration  for  the  bill  arose  out  of  a  joint  specula- 
tion which  the  testator  and  Jutson  had  previously  entered  into, 
and  under  which  they  had  incurred  a  joint  liability  to  a  consi- 
derable amount. 

On  the  death  of  the  testator,  Jutson  pressed  the  executrix  to 
pay  him  or  give  him  security  for  his  debt,  and  accordingly,  on  the 
5ih  of  October,  1867,  she  executed  a  deed  whereby  she  assigned  to 
Jutson  all  the  book  and  trade  debts  owing  to  the  testator  at  the 
time  of  his  decease,  and  all  his  ledgers  and  books  of  account,  and 
gave  him  full  power  to  collect  the  debts  as  her  attorney ;  and  it 
was  thereby  declared  that,  after  payment  of  the  said  debt  of  £534, 
and  interest  and  costs,  the  power  of  attorney  should  cease,  and  all 
the  surplus  of  the  proceeds  of  the  debts  should  be  handed  over  to 
the  executrix. 

The  Plaintiff  was  a  creditor  for  £1000,  and  filed  the  present 
bill  against  Jutson  and  the  executrix,  praying  for  the  administrsr 
tion  of  the  estate,  and  that  the  assignment  might  be  declared  void 
against  the  Plaintiff  and  the  other  creditors  of  the  testator. 

Jutson  demurred  to  the  bill  for  want  of  equity  and  multifarious- 
ness ;  the  demurrer  was  overruled  by  the  Yice-Chancellor,  but  the 
benefit  of  it  was  reserved  till  the  hearing.  A  receiver  was  after- 
wards appointed,  to  whom  Jutson  delivered  up  the  books  and  the 


VOL,  v.] 


CHANCERY  APPEALS. 


G65 


money  which  he  had  received,  amounting  to  about  £1500,  out  of 
which  a  sum  had  been  set  aside  to  answer  his  debt. 

The  estate  proved  insolvent,  and  was  being  administered  in  another 
suit  of  BcJcer  v.  Biffden.  The  only  question  in  the  present  suit 
was,  whether  the  assignment  to  Jutaon  could  be  sustained  The 
Yioe-Chancellor  held  that  it  was  invalid,  and  JutBon  appealed  from 
this  decision  (1). 


L.C. 

and  Lh  J.  J. 
1870 


(1)  1870.  Jan.  115. 
Sib  R.  Malinb^  V.O.,  said : — 

I  assume,  for  the  purpose  of  my  de- 
cision, that  in  respect  of  this  transac- 
tion there  was  either  actually  money 
due  at  the  time  to  Jutson,  or  that  there 
was  a  liability  to  pay  money  under  the 
bill.  The  drawer  was  surety  for  the 
acceptor,  and  therefore  there  was  a  debt 
or  liability  to  pay  money  when  called 
on.  The  testator  died  on  the  27th  of 
September.  His  will  was  not  proved 
till  the  5th  of  October,  and  on  the  very 
day  on  which  the  will  was  proved — ^in 
consequence,  I  suppose,  of  the  impor- 
tunities spoken  of  in  the  evidence — the 
widow  and  executrix  is  made  to  execute 
this  deed : —  [His  Honour  then  read 
the  principal  clauses  of  the  deed,  and 
continued : — ]  Mr.  Warner  suggested 
that  when  the  £584  was  paid  the  deed 
would  come  to  an  end.  That  is  not  so ; 
the  cesser  is  not  to  take  place  till  the 
debt,  interest,  and  costs  are  paid.  Who 
is  to  determine  when  that  is  done  ?  It 
is  impossible,  in  the  face  of  this  deed, 
for  any  one  to  do  so  but  the  mortgagee ; 
for  as  to  all  the  books  of  account,  and 
everything  relating  to  the  debt,  the 
effect  of  the  deed  is  absolutely  to  disarm 
the  executrix  of  the  power  of  acting  in 
the  execution  of  the  will. 

Now  the  question  is,  whether  that  is 
a  deed  which,  on  any  public  or  private 
principle,  can  be  allowed  to  stand. 
The  executrix  was  rendered  completely 
powerless.  She  had  handed  over  all 
the  books  of  account^  and  she  could  not 
even  tell  who  the  debtors  to  the  estate 
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were.  My  opinion  is,  that,  although 
the  law  is  setUed  that  an  executor  may 
prefer  any  one  creditor  to  others  of  an 
equal  degree,  it  would  be  a  most  lament- 
able thing  if  the  doctrine  were  to  be 
carried  to  such  an  extent  as  to  support 
a  transaction  like  this.  No  doubt  it  is 
the  law,  though  I  hope  it  will  not  be  so 
much  longer,  that  an  executor  may 
prefer  one  creditor  to  another,  so  that, 
as  in  this  case,  a  sister  may  give  the 
preference  to  her  brother,  or  a  father  to 
his  son.  Tet  this  rule  must  receive  a 
reasonable  construction,  and  I  am  in- 
clined to  concur  in  the  principle  which 
appears  to  have  been  acted  on  by  Yice- 
Chancellor  Wtgram,  in  Hepworth  v. 
Eetihp  (6  Hare,  at  p.  569),  where  he 
draws  a  distinction  between  cases  where 
the  assets  are  in  the  hands  of  the  exe- 
cutor and  where  they  are  not 

If,  in  the  present  case,  the  execu- 
trix had  assigned  to  JuUon  certain 
specified  debts,  which  were  believed  to 
be  good  debts,  with  notice  to  the  debtors 
to  pay  him  instead  of  her,  I  am  much 
inclined  to  think  that  the  deed  would 
be  valid.  But  there  is  a  marked  dis- 
tinction between  such  a  deed  and 
this.  It  was  an  ill-advised  proceed- 
ing, which,  if  not  actually  dishonest, 
was  so  closely  approaching  it,  that  I 
think  the  proceedings  ought  to  receive 
the  marked  disapprobation  of  any 
Court  before  which  the  matter  is 
brought.  Here  is  a  testator  known  to 
have  died  insolvent^  and  this  man,  be- 
cause he  happens  to  be  the  brother  of 
the  executrix,  importunes  her,  and  takes 
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Mr.  Olaase,  Q.C.9  and  Mr.  Warner,  for  the  Defendant  Julson : — 

The  bill  is  multifarious  in  praying  relief  against  Julson.  He  is 
not  a  proper  party  to  a  suit  for  the  administration  of  the  estate. 
If  the  assignment  amounted  to  a  devastavit,  the  executrix  is  respon- 
sible, and  the  party  in  whose  favour  it  was  made  is  not  a  proper 
party  to  an  administration  suit,  unless  there  was  eoUusion,  which  is 
not  charged  in  the  bill :  Ahager  v.  Rowley  (1). 

With  respect  to  the  validity  of  the  assignment,  it  is  a  simple  case 
of  an  executrix  preferring  one  creditor  before  others  of  an  equal 
degree,  which  she  had  full  power  to  do.  She  had  power  to  mort- 
gage the  assets  to  pay  Jutson,  and  might  appropriate  a  specific 
part  to  pay  him :  Hepworth  y.  Bedop  (2).  And  why  could  she  not 
mortgage  the  assets  to  him  ?  No  injustice  was  done  to  the  other 
creditors  by  the  form  of  the  security,  for  the  power  of  attorney 
ceased  as  soon  as  the  debt,  interest,  and  costs  were  paid.  Julson 
is  willing  to  account,  in  the  other  administration  suit,  for  all  which 
he  has  received* 


The  Counsel  for  the  Plaintiff  were  desired  by  the  Court  to  confine 
their  arguments  to  the  question  of  the  validity  of  the  assignment, 
the  Court  being  in  their  favour  on  the  question  of  multifimousness. 

Mr.  Cotton,  Q.C.,  and  Mr.  Stevens,  for  the  Plaintiff: — 

There  was  no  debt  actually  due  at  the  time  of  the  testator's 
death.  There  was  only  a  liability,  for  which  Jutson  might  never  have 
been  called  upon.  But,  assuming  that  there  was  a  debt,  the 
executrix  had  no  power  to  make  such  an  assignment  The  right 
of  the  executor  to  prefer  one  creditor  before  another  is  a  strictly 


advantage  of  the  distressed  condition  in 
-which  she  is  placed  immediately  after 
the  death  of  her  husband.  He  gets  a 
deed  prepared  which  is  grossly  im- 
proper in  its  form,  by  which  the  execu- 
trix is  made  to  denude  herself  of  all 
power  as  executrix,  putting  him  in  pos- 
session of  the  power  of  receiviug  all  the 
debts  and  dealing  with  them  in  such  a 
way  that  they  can  only  be  recovered 
from  him  by  a  suit  in  this  Court.    The 


deed  is  one  against  which,  on  publie 
principles,  it  is  the  duty  of  this  Court 
to  set  its  face.  It  is  one  that  cannot 
stand,  and  must  be  set  aside.  The  De- 
fendant must  pay  so  much  of  the  costs 
of  the  suit  as  have  been  occasioned  by 
the  execution  of  that  deed,  and  he  must 
stand  as  a  general  creditor. 

(1)  6  Ves.  748. 

(2)  6  Hon,  561,  569. 
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legal  power,  and  will  not  be  extended  or  aided  by  a  Court  of       L.  C. 

^  T      T     T 

Equity.    The  executrix  went  beyond  her  legal  power  in  several  ^^ 

respects.    It  was  an  assignment  of  ehosea  in  action,  which  is  nugei- 

tory  at  law,  and  will  not  in  such  a  case  be  aided  in  equity :  Lepard  ^^^  ^^^^ 

V.  Vernon  (1).    Again,  the  right  of  paying  a  creditor  does  not     Rwdbn. 

imply  the  power  to  mortgage  the  assets  to  a  creditor.    It  was  not 

a  payment  at  law,  and  would  not  release  the  testator's  estate.   But, 

even  if  the  executrix  had  power  to  mortgage  part  of  the  assets,  she 

had  no  right  to  assign  what  was  in  effect  the  whole  of  the  assets  to 

one  creditor,  and  surrender  to  him  her  power  of  collecting  them. 

It  was  not  only  a  devastavit,  it  was  a  breach  of  trust,  which  placed 

the  admiixistration  of  the  assets  in  the  power  of  a  single  creditor. 

Mr.  Warner,  in  reply, 

LoED  Hatherley,  L.O. : — 

The  only  point  in  this  case  which  it  is  necessary  for  me  to  con- 
sider is,  how  far,  assuming  that  the  debt  which  was  claimed  by  the 
Defendant  Jvison  was  a  good  debt,  the  executrix  was  justified  in 
making  over  to  him  a  considerable  portion  of  the  testator's  assets, 
namely,  the  debts  which  were  owing  to  him  in  his  business,  by  way 
of  mortgage,  as  a  security  for  the  payment  of  this  debt  The  Yice- 
Chancellor  does  not  seem  to  have  been  impressed  so  much  with  the 
difficulty  as  to  the  power  of  the  executrix  to  mortgage  the  assets  to 
the  creditor,  as  by  the  circumstance  that  he  was  not  satisfied  of  the 
honafdes  of  the  transaction.  Of  course,  if  there  was  any  fraud,  it  has 
to  be  proved  by  the  Plaintiff.  The  Defendant  Jidson  has  set  forth 
his  deed,  and  he  swears  to  a  debt  which  was  constituted  in  this  way : 
He  says  that  he  and  the  testator  had  a  joint  speculation,  which 
resulted  in  their  becoming  jointly  and  severally  indebted  to  a  person 
in  the  course  of  these  transactions,  and  that  he  paid  the  whole  debt, 
which  was  then  about  £384  ;  and  further,  that  they  had  incurred  a 
joint  liability  in  respect  of  a  bill  of  exchatige  for  £500,  and  that 
ultimately  the  whole  transaction  was  closed  by  his  drawing  on  the 
testator,  and  the  testator  accepting,  a  bill  for  £532,  which  bill  was 
to  pass  through  the  bank ;  and  it  appears  to  me  there  is  nothing 
in  the  evidence  that  can  induce  the  Court  to  say  that  this  mortgage 

(1)  2  V.  &  B.  61. 
Vol.  V.  3  G^  1 
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L.  0       was  fraudulent)  and  ought 'on  that  ground  to  be  set  aside.    The 

^     '  *  '  utmost  that  can  possibly  be  said  is,  that  the  total  amount  which  is 

^^^        claimed  by  Juisan  may  not  be  due ;   but  Jtdson  offers  to  go  in 

EiBL  Vahi  ^mder  the  other  suit,  instituted  for  the  administration  of  the  tea- 

•  RioDEK.     tator's  assets,  and  have  the  debt  inquired  into,  and  the  secnrity 

settled  for  what  may  be  really  due. 

That  being  so,  the  question  is  simply  this :  The  testator  was  a 
shipowner,  and  he  had  certain  ships,  and  he  had  also  certain  book- 
debts  owing  to  him.  The  book-debts  nominally  amounted  to 
£2000|  though  it  is  doubtfal  whether  they  will  ever  realise  that 
sum.  Immediately  after  probate  of  the  will,  and  a  very  short 
time  after  the  testator's  death,  the  Defendant  JWsofi,  who  was  the 
brother-in-law  of  the  testator,  applies  to  his  sister,  the  widow  of 
the  testator,  and  presses  her,  she  being  the  personal  representa- 
tive, for  payment  of  this  debt.  She  not  having  the  assets  in  hand 
by  which  the  debt  could  be  paid,  assigns  to  him,  by  way  of  mort- 
gage, the  whole  of  the  book-debts  due  to  the  testator.  They  do 
not  seem,  at  all  events,  originally,  to  have  constituted  the  whole  of 
the  property,  because  there  were  the  ships  of  which  he  had  given 
bills  of  sale,  and  on  which  there  might  or  might  not  have  been  a 
surplus.  If  the  assignment  had  comprised  the  whole  of  the  pro- 
perty, I  do  not  say  how  far  that  might  or  might  not  have  made  a 
difference.  But  it  is  nothing  more  than  a  simple  mortgage  of  a 
specific  portion  of  the  testator's  assets.  The  case  of  HeptDorth  v. 
Heslop  (1),  before  Vice-Chancellor  Wifframy  shews,  if  anything  were 
wanting  to  shew  it,  that  a  sale  of  part  of  the  assets  at  a  fixed  price 
to  clear  a  debt  may  be  made  to  a  creditor  by  the  executrix.  As 
long  ago  as  the  case  of  Scott  v.  Tyler  (2)  Lord  Thurlaw  expressed 
his  opinion  clearly  to  be  that  the  executor  is  at  liberty  either  to  sell 
or  to  pledge  the  assets  of  the  testator.  In  &ct,  he  has  complete  and 
absolute  control  over  the  property,  and  it  is  for  the  safety  of  man- 
kind that  it  should  be  so ;  and  nothing  which  he  does  can  be  dis- 
puted, except  on  the  ground  of  fraud  or  collusion  between  him 
and  the  creditor.  That,  like  all  other  frauds,  will  vitiate  any 
transaction  whatever. 

A  question  was  raised  as  to  whether  this  lady  could  depute  by 
power  of  attorney  her  power  as  executrix  to  get  in  these  debts  in 
(I)  6  Hare,  561.  (2)  2  Dick,  712,  726, 
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her  name,  as  representative  of  the  testator.  I  apprehend  it  is  a  L.  o. 
fallacy  to  say  that  such  an  authority  is  Yoid  under  the  rule  dele- 
gatus  nan  potest  ddegare.  The  yery  point  was  discussed  in  the  .^v^ 
case  of  BiisseU  y.  Plaice  (1).  That  was  a  case  in  which  an  execu-  ^^^  ^^^ 
trix  made  a  mortgage  of  a  leasehold  with  power  of  sale,  and  it  Bioden. 
was  argued  that  the  executor  could  have  sold  the  leasehold ,  but 
the  mortgagee  could  not  do  so,  because  the  power  was  a  delegated 
power*  The  Master  of  the  Bolls  held,  as  it  seems  to  me,  quite 
correctly,  that  in  the  eye  of  this  Court,  as  well  as  in  the  eye  of  a 
Court  of  Law,  the  executor  is  the  absolute  owner  of  the  property ; 
he  does  not  stand  in  the  position  of  a  ddegcUus,  and  nothing  can 
intercept  that  ownership,  except  fraud  or  collusion  as  between  him 
and  the  parties  with  whom  he  deals.  I  have,  therefore,  no  doubt 
in  the  present  case  that,  as  the  executrix  might  have  mortgaged 
this  portion  of  the  assets  to  a  stranger  in  order  to  raise  money  to 
pay  the  creditor,  so  there  is  no  reason  why  she  should  not  mort- 
gage it  to  the  creditor  himself  that  he  may  pay  himself,  in  the 
absence  of  fraud.  It  seems  to  me,  therefore,  that  the  bill  should 
be  dismissed  as  far  as  the  Defendant  Jutson  is  concerned,  with 
costs,  he  undertaking  to  go  in  and  prove  his  mortgage  debt  in  the 
other  suit. 

Sir  W.  M.  James,  L.J. : — 

I  entirely  concur  with  the  Lord  Chancellor.  It  appears  to  me 
that  there  are  some  very  simple  propositions  which  dispose  of  the 
whole  case.  By  the  law  of  the  land  the  legal  personal  representa* 
tive  is  entitled  to  give  preference  to  one  creditor  over  another  in 
equal  degree,  and  it  appears  to  me  that  that  right  of  giving  pre- 
ference cannot  be  affected  by  the  fact  which  seems  to  have  weighed 
with  th'iB  Vice-Chancellor,  that  the  legal  personal  representative  is 
a  woman  and  a  widow,  and  the  sister  of  the  creditor,  and  that  the 
creditor,  without  due  delicacy,  or  without  proper  feeling,  pressed 
his  sister  in  her  early  widowhood  to  give  him  this  preference.  In 
a  matter  of  relation  between  debtor  and  creditor  this  Court  has 
no  right  to  require  delicacy  or  proper  feeling  where  the  creditor 
is  only  exercising  his  legal  right 

(1)  18  Beav.  21. 
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L.  0.  With  regard  to  the  rights  of  mortgagees,  it  seems  to  me  to  be 

'  '   settled  on  principle,  as  well  as  by  authority,  that  an  executor  has 

iXL        full  right  to  mortgage  as  well  as  to  sell,  and  it  would  be  yery 

EablVanx   incouTenient  and  yery  disastrous  if  the  executor  were  obliged 

BiGDsar.     immediately  to  conyert  into  money  by  sale  every  part  of  the 

assets  of  the  testator.    It  is  a  very  common  practice  for  an  exe- 

i  cutor  to  obtain  an  advance  from  a  banker  for  the  immediate 

wants  of  the  estate  by  depositing  securities.   It  would  be  a  strange 
thing  if  that  could  not  be  done.    If  the  executor  can  give  a  pre- 
ference to  a  creditor  by  paying  money  to  him,  it  appears  impos- 
'  sible  to  say  that  he  cannot  give  the  preference  by  mortgaging 

the  assets  to  him,  which  would  be  the  same  thing  in  effect  as  if 
he  mortgaged  to  a  stranger  to  raise  the  money,  and  paid  the 
money  to  the  creditor. 

Then,  with  regard  to  the  supposed  breach  of  trust  in  assigning 
all  this  large  amoimt  of  property  to  the  creditor,  the  executrix 
does  not  relieve  herself  in  any  way  whatever  from  her  responsi- 
bility in  respect  of  those  assets.  The  mortgagee  is  her  agent  or 
attorney,  and  can  only  receive  them  as  her  attorney ;  and  by  the 
form  which  the  transaction  has  assumed  of  the  attorney  being 
mortgagee,  there  is  this  additional  security,  that  the  attorney  must 
be  answerable  for  all  receipts,  and  for  everything  which,  but  for 
his  wilful  neglect  or  default,  he  might  have  received.  It  is  impos- 
sible to  say  that  the  transaction  in  that  respect  was  injurious  to 
the  estate*  I  am  of  opinion,  therefore,  that  the  bill  has  failed,  and 
that  it  ought  to  be  dismissed  as  against  Jutson  with  costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  Tbtm^,  MapleSy  Teesdale,  & 
Neban,  agents  for  Messrs.  JT.  B.  <&  C.  Wtighiy  Sunderland, 

Solicitors  .for  the  Defendants:  Messrs.  Dubois  dk  Maynard, 
agents  for  Mr.  Z.  Toume,  Margate. 


VOK  VJ  CHANCERY  APPEALS.  671 


In  re  LONDON,  CHATHAM,  AND  DOVER  RAILWAY  ^'  JJ. 

ARRANGEMENT  ACT.  im 


Ex  parte  HARTRIDGE  AND  ALLENDER.  May^si, 

Injunction — Restraining  Application  for  Private  Act  of  Parliament — Juris* 

diction. 

Although  there  is  no  doubt  that  the  Court  of  Chancery,  by  virtue  of  its 
jurisdiction  in  personam,  has  power  to  restrain  an  improper  application  to 
Parliament  for  a  private  Act,  yet  it  is  difficult  to  conceive  a  case  in  which 
it  would  be  right  for  the  Court  to  exercise  that  power. 

Injunction  restraining  directors  from  promoting  a  bill  discharged. 

XhIS  was  an  appeal  from  an  order  made  by  Vice-Chancellor 
Stuart  in  the  matter  of  the  London^  Chatham^  and  Dover  BaUway 
Arrangement  Act,  1867  (30  &  31  Vict.  c.  ccix.). 

By  that  Act  it  was  provided  that  from  and  after  the  passing 
of  the  Act  no  motions^  suits,  or  other  proceedings  against  the  com- 
pany, with  certain  exceptions,  should  be  continued  or  commenced 
during  a  period  of  ten  years  without  the  sanction  of  the  Court  of 
Chancery. 

By  the  same  Act  a  board  of  directors  was  appointed,  of  whom 
four  were  mortgage  directors,  to  represent  the  mortgagees,  and 
four  share  directors,  to  represent  the  shareholders;  and  various 
provisions  were  made  for  the  management  of  the  company  during 
the  '^  suspense  period,"  for  the  raising  of  money  by  debenture 
stock,  and  for  the  decision  of  questions  between  the  general 
creditors,  mortgagees,  and  shareholders,  by  application  to  the 
Court  of  Chancery. 

On  the  5th  of  August,  1868,  an  order  was  made  by  Vice- 
Chancellor  Stuart  appointing  William  Hartridge  and  Chorge 
Allender  to  be  representatives  of  the  stockholders  and  shareholders 
of  the  "  General  Undertaking  "  of  the  company,  for  the  purpose  of 
prosecuting  certain  inquiries  in  Chambers  directed  by  the  Court. 

In  the  session  of  1869  a  bill  was  presented  to  Parliament,  and 
promoted  by  the  directors,  for  conferring  additional  powers  on  the 
company,  and  for  enabling  the  affairs  of  the  company  to  be  referred 
to  arbitration.    Before  the  bill  was  presented  to  the  House  of 
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Commons  its  provisions  were  approved  by  general  meetings  of  the 
mortgagees  and  shareholders  of  the  company.  During  the  progress 
of  the  bill  through  the  House  of  Commons  it  was  materially 
modified,  and  provisions  were  introduced  for  referring  all  matters 
affecting  the  company  to  the  arbitration  of  the  Marquis  of  SaliAury 
and  Lord  Cairns,  without  any  appeal.  The  bill  in  this  form  had 
passed  the  House  of  Commons,  and  had  been  read  the  first  time 
in  the  House  of  Lords,  when  a  summons  was  taken  out  by 
Hartridge  and  AUender  for  permission  to  them,  as  the  representatives 
of  the  stockholders  and  shareholders  of  the  General  Undertaking,  to 
oppose  the  passing  of  the  said  bill,  or  that  the  directors  of  the 
company  might  be  restrained  from  further  prosecuting  or  pro- 
moting the  said  bill  in  Parliament  in  the  name  of  the  company, 
and  from  using  the  name  of  the  company  in  introducing,  prosecu- 
ting, or  promoting  any  other  bill  in  Parliament  affecting  the  rights 
and  interests  of  the  stockholders  and  shareholders  in  the  General 
Undertaking  without  the  previous  sanction  of  the  Court. 

The  Vice-Chancellor  granted  an  injunction  restraining  the 
directors  from  proceeding  with  the  bill,  and  gave  leave  to  the 
applicants  to  oppose  the  bill  if  promoted  by  any  other  persons  (1). 
From  this  order  the  directors  appealed. 


(1)  1869.  May  27. 

Sib  John  Stuabt,  V.O.  : — 

This  Court  recently  felt  compelled  to 
express  its  disapprobation  of  the  conduct 
of  the  persons  who  now  act  as  the 
directors  of  this  unfortunate  company. 
Their  authority  to  act  as  directors  is 
given  by  the  Act  of  1867,  and  they 
were  appointed  with  a  view  to  the  pur- 
poses of  that  Act.  The  Act  was  passed 
for  the  purpose  of  authorizing  the  com- 
pany to  raise  an  immense  sum  of  money 
to  satisfy  certain  claims.  It  was  passed 
by  Parliament  on  the  faith  of  represen- 
tations that  this  large  sum  could  be 
raised — a  representation  which  now  ap- 
pears to  be  delusive.  The  purpose  of 
the  Act  having  failed,  I  stated  on  a 
former  occasion  that  it  remained  to  be 
shewn  for  what  purpose,  useful  for  the 
interests  of  the  honest  shareholders  and 


creditors,  they  now  act  as  the  govern- 
ing body  of  the  company.  What  is 
now  to  be  disposed  of  is  an  application 
to  restrain  the  persons  named,  who  are 
now  the  directors,  from  further  promot- 
ing the  bill  now  pending  in  Parliament. 
The  first  alternative  of  the  summons  is, 
that  the  applicants,  as  the  persons  ap- 
pointed by  order  of  this  Court  to  repre- 
sent the  stockholders  and  shareholders, 
may  have  leave  to  oppose  the  passing  of 
the  bill.  It  is  an  application  on  behalf 
of  the  persons  beneficially  interested 
against  the  directors,  whose  position, 
being  entirely  fiduciary  towards  the 
shareholders,  is  in  fact  tiiat  of  trustees. 
The  substance  of  the  applicants*  com- 
plaint is,  that  the  directors  in  their 
proceedings  before  Parliament  are  be- 
traying the  interests  of  the  honest 
shareholders,  and  are  abusing  the  powers 
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An  appeal  was  also^  by  arrangement,  heard  at  the  same  time 
from  another  order  of  the  Vice-Chancellor,  made  upon  the  appli- 
cation of  Mr.  Oardner  and  others^  that  the  directors  should  pay 
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conferred  on  them  by  the  Act  of  1867 
for  purposes  injurious  to  the  company ; 
that  they  have  misled  Parliament  by 
inaccurate  representations;  that  they 
are  seeking  to  persuade  Parliament  to 
take  away  from  the  shareholders  the 
benefit  of  decrees  made  in  their  favour 
in  this  Court,  and  also  asking  of  Parlia- 
ment its  authority  to  burden  the  honest 
shareholders  and  honest  creditors  of  the 
company  with  an  enormous  amount  of 
costs  and  expenses  improperly  incurred, 
which  this  Court  has  refused  to  sanc- 
tion. It  is  proper  to  notice  that  the 
evidence  shews  that  the  persons  who 
now  apply  to  make  these  serious  chaiges 
represent  shareholders  to  the  amount  of 
five  millions  of  money.  These  heavy 
charges,  brought  against  the  directors 
by  this  application,  have  not  been  met 
by  any  evidence,  nor  even  by  any  ex- 
planation. If  the  explanation,  and  their 
defence  on  the  merits,  which  has  not 
been  attempted  before  me,  is  withheld 
because  there  is  to  be  an  appeal  against 
the  order  I  am  about  to  make,  that  is 
unfortunate,  and  cannot  lead  to  the 
proper  administration  of  justice,  because 
all  the  most  important  proceedings  in 
the  afifairs  of  this  company  have  taken 
place  in  my  Chambers,  and  before  me 
and  my  Chief  Clerk,  and  are  not  within 
the  knowledge  of  the  Court  of  Appeal. 
Explanations  and  topics  of  defence  dis- 
cussed before  me  could  be  dealt  with  by 
me  on  sources  of  information  which 
would  enable  me  to  express  the  ground 
of  my  opinion  of  their  value.  This 
might  be  useful,  if  not  necessary,  to 
enable  the  Court  of  Appeal  to  discharge 
its  duty  satisfactorily,  llie  application 
has  been  resisted  before  me  on  grounds 
purely  formal    First,  it  was  argued  it 


was  too  late,  as  the  bill  had  passed  the 
House  of  Commons,  and  had  been  read 
once  in  the  House  of  Lords.  This  ob- 
jection seems  to  me  of  no  value.  It 
cannot  be  too  late  to  bring  forward 
such  a  case  while  the  bill  is  pending. 
Secondly,  it  is  said  that  the  funds  of 
the  company  (that  is  the  funds  of  the 
applicants)  should  not  be  wasted  by 
an  opposition  to  the  bill,  and  that  they 
might  apply  to  Parliament  without  the 
sanction  of  this  Court  Considering 
that  the  affairs  of  the  company  are  now 
being  administered  under  the  orders  of 
this  Court,  I  think  the  applicants  have 
taken  a  proper  course  in  asking  the 
sanction  of  the  Court.  Moreover,  it  is  my 
opinion  that  the  directors  were  not  justi- 
fied in  applying  pending  the  proceedings 
in  this  Court  Thirdly,  the  cases  of  Ware 
V.  Grand  Junction  Water  Works  Com' 
pany(2  Russ.  &  My.  470),  HeathcoteY. 
North  Staffordshire  EaUvxiy  Com^pany 
(2  Mac.  &  G.  100),  and  Stevens  v.  South 
Devon  BaUway  Company  (13  Beav.  48), 
were  cited  to  shew  that  this  Court  had 
no  jurisdiction  to  restrain  the  directors 
from  promoting  this  bill.  These  cases, 
properly  imderstood,  are  authorities  in 
favour  of  this  application.  They  prove 
that  this  Court  will  restrain  the  pro- 
moters of  a  private  bill  in  Parliament 
from  proceeding  in  Parliament  if  a  proper 
case  Lb  made  out  for  restraining  them. 
Lord  Cottenham  said,  in  Heathcote  v. 
North  Staffordshire  Railway  Company^ 
**  In  a  proper  case,  I  have  said  here  and 
elsewhere,  that  I  should  not  hesitate  to 
exercise  the  jurisdiction  of  this  Court 
by  injunction  touching  proceedings  in 
Parliament  for  a  private  bill,  or  a  bill 
respecting  property."  In  a  subsequent 
part  of  his  judgment  he  goes  on  to 
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into  Court  a  sum  of  £152,342,  which  had  arisen  from  the  tolls  of 
the  company.  Judgment  on  both  appeals  was  given  at  the  same 
time ;  but  the  questions  raised  in  the  second  were  not  of  a  nature 
to  justify  a  report. 


make  observations  on  the  powers  of 
Parliament,  which  are  applicable  to 
public  Acts  rather  than  to  private  Acts. 
Therefore,  upon  the  authorities  cited  by 
the  directors,  the  only  question  is, 
whether  the  applicants  have  shewn  a 
case  sufficient  to  induce  the  Court  to 
grant  their  application.  It  seems  to  me 
that  the  case  is  sufficiently  made  out. 
It  is  laid  down  in  Sir  T.  May's  Treatise 
on  Parliament,  p.  633,  ''that  as  to 
private  bills  before  Parliament,  the 
persons  whose  private  interests  are  to 
be  promoted  appear  as  suitors  for  the 
bill,  while  those  who  apprehend  injury 
are  admitted  as  adverse  parties  to  the 
suit."  He  also  says  (p.  634)  that  the 
solicitation  of  a  bill  in  Parliament  has 
been  regarded  by  Courts  of  Equity  so 
completely  in  the  same  light  as  an  ordi- 
nary suit,  that  the  promoters  have  been 
restrained  by  injunction  from  proceed- 
ing ;  and  he  shews  that  it  is  otherwise 
as  to  the  case  of  a  public  Act,  where 
the  functions  of  Parliament  are  wholly 
legislative,  and  not  in  part  judicial,  as 
they  are  in  the  case  of  a  private  Act. 
BlacksUme  says  that  private  bills  have 
been  relieved  against  where  obtained  on 
fraudulent  suggestions.  In  this  Court 
mistake  or  misrepresentation  may  be  as 
good  a  ground  for  relief  as  fraud.  As 
the  directors  are  in  fact  mere  trustees 
for  the  shareholders  who  form  the  com- 
pany, if  this  Court  sees  that  they  are 
acting  in  a  manner  contrary  to  their 
duty,  and  injurious  to  the  shareholders, 
the  Court  is  bound  to  restrain  them, 
and  to  take  the  matter  out  of  their 
hands.  It  is  proved  that  the  title  of 
the  bill  which  they  are  promoting  does 
not  express  its  real  and  important  pur- 


pose, and  is  therefore  calculated  to  mis- 
lead. It  is  proved  that  they  have  had 
inserted  in  it  clauses  which  deprive  the 
company  of  the  benefit  of  decrees  made 
in  their  favour  in  this  Court.  In  the 
litigation  with  the  Keni  Ccad  RaUway 
Company  it  is  proved  that  although  the 
decrees  in  that  case  in  favour  of  the 
shareholders  who  now  apply  were  signed 
and  enrolled,  and  put  an  end  to  the  liti- 
gation nearly  two  years  ago,  the  19th 
clause  of  the  bill  untruly  states  that  the 
matter  is  still  in  dispute  in  the  High 
Court  of  Chancery;  the  insufficient 
apology  for  this  improper  statement  is, 
that  a  petition  of  appeal  has  been  pre- 
sented to  the  House  of  Lords.  It  is 
proved  that  clauses  arc  inserted  to 
throw  upon  the  shareholdera  who 
now  apply,  and  whose  interests  are 
confided  to  these  directors,  the  burden 
of  enormous  costs  and  expenses  to 
which  they  are  now  liable.  Without 
going  further  into  the  objectionable 
nature  of  the  bill,  it  seems  to  me 
that  there  are  in  these  particulars 
enough  to  shew  that  the  present  appli- 
cation ought  to  be  granted,  and  that 
the  matter  should  be  taken  out  of  the 
hands  of  these  directors,  and  that  they^ 
should  be  restrained  from  taking  any- 
further  proceedings  in  promoting  this 
bill,  and  from  using  the  name  or  seal  of 
the  company  for  promoting  this  or  any 
other  bill  in  Parliament  afiecting  the 
affairs  of  this  company  without  the 
leave  of  this  Court.  I  think  it  mr 
duty  to  call  attention  to  other  circum- 
stances. I  have  reason  to  doubt  whe- 
ther from  the  complication  of  conflicting^ 
interests  these  directors  are  not  sub- 
jected  to  influences  which  make  ai^ 
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Sir  Bounded  Palmer^  Q-C,  and  Mr.  Kekewich,  for  the  directors^ 
contended  that  there  were  good  grounds  for  applying  to  Parliament, 
and  there  was  a  yery  large  majority  at  the  two  meetings  in  fayour 


L.JJ. 
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imbiaBsed  dificharge  of  their  duty  too 
difficult  to  make  it  desirable  that  they 
should  continue  to  govern  the  afiGEiirs  of 
this  company.  Of  course,  in  proceed- 
ings before  Parliament,  they  act  through 
their  solicitor.  But  there  are  other 
persons  who  seem  to  be  busy  in  the 
affairs  of  this  company  who  in  the 
proceedings  now  before  Parliament,  as 
well  as  in  this  Court,  are  now  solicitors 
sometimes  for  the  company,  and  some- 
times against  it^  and  who  seem  to  me 
to  have,  perhaps  from  their  great 
eminence  and  professional  skill,  the 
power  of  appearing  as  solicitors  for  the 
company  or  against  the  company  as 
may  suit  their  own  purposes,  or  the 
purposes  of  one  or  more  of  their  various 
clients.  It  frequently  happens  in  liti- 
gation that  the  Court  is  obliged  to  inter- 
fere as  to  the  conduct  of  the  proceedings 
in  litigation,  by  compulsory  orders,  to 
take  the  conduct  of  causes  out  of  the 
hands  of  professional  men  in  this  posi- 
tion. There  is  a  remarkable  paragraph 
at  page  21  of  the  report,  which  is  the 
exhibit  5.,  verified  by  one  of  the  affi- 
davits on  this  application.  In  that 
report  the  committee  of  investigation 
appointed  by  the  shareholders  say, 
*'  Until  means  can  be  devised  to  meet 
the  obligations  to  creditors,  the  orders 
made  and  to  be  made  by  the  Court  of 
Chancery  afford  the  best  protection  to 
the  various  classes  of  creditors,  espe- 
cially the  debenture  holders,  and  a 
guarantee  agamst  any  further  improper 
dealings  with  the  assets  of  the  company. 
Steps  have  been  taken  by  the  company 
to  appeal  against  the  order  of  the  Court 
appointing  receivers,  but  the  expediency 
of  prosecuting  such  appeal  is  very  ques- 
tionable."   What  is  the  history  of  that 


appeal?  The  orders  of  this  Court, 
which  are  described  in  this  report  as  so 
beneficial,  were  obtained  at  a  time 
when  Messrs.  Frcshfidds,  solicitors  of 
the  very  highest  character,  were  the 
solicitors  of  the  company.  Suddenly 
they  disappear  as  solicitors  of  the  com- 
pany, and  the  appeal  is  prosecuted  by 
Messrs.  Baxter,  Bo^,  &  Norton,  soli- 
citors of  very  extensive  practice,  very 
eminent,  and  whose  character  is  very 
well  known.  The  results  of  that 
appeal  were  disastrous  to  the  honest 
shareholders  and  honest  creditors  of 
this  company.  The  subsequent  pro- 
ceedings in  this  Court  have  in  a  great 
degree  redressed  the  misfortune,  and 
all  would  have  gone  on  in  this  Court 
with  that  benefit  to  the  creditors  and 
shareholders  which  is  mentioned  in  the 
report;  and  by  this  time  a  large  sum 
would  have  been  forthcoming,  and  by 
this  time  paid  to  the  creditors.  Why 
has  that  been  prevented  ?  It  has  been 
prevented  by  the  Act  of  1867,  in  which 
the  same  solicitors,  Messrs.  Baxter, 
Rose,  dh  Norton,  were  the  solicitors  for 
the  promoters.  I  have  already  noticed 
that  this  Act  was  obtained  on  the  re- 
presentation that  a  large  sum  of  money 
could  be  raised.  That  is  proved  to  be 
a  mistake,  and  the  Act  has  proved 
futile  for  its  great  purpose.  But  it  was 
effectual  for  the  purpose  of  removing 
the  protection  to  the  shareholders  and 
the  creditors  afforded  by  a  receiver, 
which,  according  to  the  true  representa- 
tion of  the  report,  ''afforded  the  best 
protection  to  the  various  classes  of  cre- 
ditors, especially  the  debenture  holders, 
and  a  guarantee  against  any  further 
improper  dealings  with  the  assets  of 
the  company."     That  protection  was 
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of  the  bill.  The  alterations  in  the  bill  in  its  passage  through  the 
House  of  Commons  were  not  made  at  the  instance  of  the  direc- 
tors. Such  an  injunction  as  the  present  had  always  been  refused 
by  the  Courts  and  in  some  of  the  cases  the  circumstances  were 


remonred  by  the  Act  of  1867.  How 
thestf  aasets  have  been  sabeequentlj 
dealt  with  remaina  to  be  shewn.  After* 
thia  Act  was  passed  Messra.  Baxter^ 
Bpse^  A  Norton  disappear  as  the  soli- 
citors of  this  unfortunate  company, 
except  in  the  suit  as  to  the  roUing- 
stocky  and  the  company  have  since  been 
represented  by  various  other  solicitors. 
But  they  did  not  disappear  in  that  cha- 
racter till  they  had,  as  solicitors  for  the 
company,  succeeded  in  obtaining  the 
important  advantage  to  the  company  of 
defeating  the  claims  of  the  Kent  Cooal 
Railway  Company  by  the  decree  of 
this  Court  of  the  6th  of  July,  1867, 
which  was  affirmed  on  appeal  (Law 
Bep.  3  Ch.  656).  These  same  solicitors 
now  appear  before  Parliament,  not  as 
solicitors  for  the  company,  but  for 
other  parties  nominally  opposing,  but, 
in  fact,  promoting,  the  bill  which  seeks 
to  set  aside  those  very  decrees.  More- 
over, these  same  solicitors,  while  acting 
for  the  company  in  promoting  the  Act 
of  1867,  file  a  bill  against  the  company 
on  the  26th  of  March,  1867,  as  solici- 
tors for  the  General  Credit  Company, 
On  this  occasion  it  seems  to  me  un- 
necessary to  state  any  further  facts  as 
to  the  unsatisfactory  position  of  these 
solicitors  and  the  directors  in  the  afiGEurs 
of  this  company.  I  have  thought  it 
proper  to  state  so  much,  as  it  is  matter 
which  ought  not  to  be  withheld  when 
Parliament,  in  its  judicial  character,  is 
dealing  with  the  affairs  of  this  company, 
and  is  asked  to  stop  the  course  of  jus- 
tice in  this  Court.  So  &r  as  I  know, 
no  case  has  occurred  in  which,  pending 
proceedings  in  this  Court,  Parliament 


has  ever  interfered  with  the  ooone  of 
justice  in  the  proper  tribunaL  If  such 
a  precedent  is  established,  it  does  not 
require  much  sagacity  to  see  that  dis- 
astrous results  will  ensue.  Nor  do  I 
understand  that  in  this  case  the  bill 
could  have  proceeded  so  far  but  that, 
by  a  misrepresentation  founded  on  a 
mistake,  the  Committee  of  the  House 
of  Commons  were  induced  to  believe 
that  this  Court  could  give  no  adequate 
relief.  I  abstain  on  this  occasion  fromi 
going  further  into  the  provisions  of  this 
Act  of  Parliament,  which  seems  founded 
on  mistaken  representations  of  the  pro- 
ceedings, and  powers,  and  duties,  of 
this  Court ;  but  it  is  open  to  the  pre- 
sent applicants,  or  any  shareholders  or 
creditors  of  this  company,  to  apply  to 
this  Court  for  an  order  noaadatory  on 
the  proper  parties,  to  prepare  and  lay 
before  this  Court  a  scheme  for  the 
arrangement  of  the  afiaixs  of  the  com- 
pany, of  the  nature  mentioned  in  the 
2l8t  section  of  this  bill,  or  on  any  other 
proper  footing,  or  for  leave  tliemselves 
to  prepare  and  submit  such  a  scheme 
for  the  approbation  of  this  Court.  The 
order  on  this  summons  will  be  aoconl- 
ing  to  the  second  alternative,  to  restrain 
the  persons  named  in  the  summoos 
from  further  promoting  the  bill  before 
Parliament,  and  from  using  the  seal  of 
the  company  for  any  such  or  the  like 
purposes;  and  as  other  persons  may 
apply  to  Parliament  for  leave  to  pro- 
mote the  bill,  there  must  be  an  <»der 
that  the  applicants  have  leave  to  appear 
and  oppose  any  further  proceedings  on 
this  bill. 


AND 
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far  stronger  in  favour  of  the  interference  of  the  Court  than  in  the  L.  JJ. 

present.  1869 

[They  referred  to  Ware  v.  Chand  Junction  Water  WarJcs  (hm-  j^^ 

pany  (1) ;  Stevens  v.  8(ndh  Devon  Bailway  Company  (2)  ;  Eeathcoie  ^^^* 

V.  North  Staffordshire  Bailway  Company  (3) ;  Gladstone  v.  Ottoman  J^^  Dover 

Bank  (4);  Steele  v.  North  Metr<ypolitan  Bailway  Company  (5) ;  AsBAiras- 

Attomey-Oeneral  v.  Manchester  and  Leeds  Bailway  Company  (S) ;  ^^       ' 

Lancaster  and  Carlisle  Bailway  Company  v.  North  Western  Bail-  Habtbidoe 
way  Company  (7).]] 

Mr.  Diekinsony  Q-C,  and  Mr.  21  A.  Bdberts^  in  support  of  the 
order^  argued  that  the  directors  in  presenting  the  bill  were  com- 
mitting a  breach  of  trusty  and  abusing  their  position  as  representing 
the  company.  They  had  no  right  to  use  the  name  and  seal  of  the 
company  for  such  a  purpose.  The  applicants  could  not  oppose 
the  bill  in  Parliament,  for  Parliament  would  not  hear  individual 
shareholders. 

Sib  C.  J.  Selwyn^  LJ.^  after  stating  the  nature  of  the  applica- 
tions, continued : — 

These  two  applications,  both  relating  to  the  matter  of  the  same 
company,  have,  by  arrangement  between  the  counsel,  been  heard 
and  argued  together.  In  pursuance  of  that  arrangement  I  shall 
begin  with  some  general  observations  having  a  bearing  upon  both 
these  orders,  and  shall  then  direct  my  attention  to  each  of  the 
applications  in  its  turn. 

The  first  observation  it  is  necessary  to  make  is,  that  neither  of 
these  applications  is  to  thQ  ordinary  jurisdiction  of  the  Court,  but 
in  both  cases  to  the  jurisdiction  founded  on  the  Arrangement  Act 
of  1867.  That  Act,  as  the  Vice-chancellor  has  said,  is  one  of  a 
very  extraordinary  character,  interfering  with  and  suspending  all 
the  ordinary  rights  and  powers  of  the  directors  and  shareholders, 
and  even  of  the  creditors.  But  it  has  received  the  sanction  of  the 
Legislature,  and  it  is  the  duty  of  the  Court  to  give  efiect  to  its 

(1)  2  Rubs.  &  My.  470.  (4)  1  H.  &  M.  605. 

(2)  13  Beav.  48.  (5)  Law  Eep.  2  Ch.  237. 

(3)  2  Mac.  &  G.  100.  (6)  1  Railw.  Gas.  436. 

(7)  2  K.  &  J.  293. 
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L.  jj.  provisions,  however  anomalous  they  may  be.     [His  Lordship  Oieik 

1869  referred  to  several  of  the  sections  of  the  Act,  and  continued : — 1 
^^  I  will  now  deal  separately  with  these  two  applications,  and  I 

London,  will  first  take  that  which  seeks  to  discharge  the  order  by  which 

Ohatham 

AHD  DoTZB  the  application  to  Parliament  is  restrained.  The  original  applica- 
Aman^^  ^^^^  ^^  made  by  two  persons,  who  were  chosen  to  repres^it^ 
MKNT  Act.  though  for  a  different  purpose,  a  large  class  of  shareholders.  I 
H^mtiDGE  think  that  if  the  Court  has  jurisdiction  in  the  case,  and  if  the 
Aj^^^^      proceedings  on  the  part  of  the  directors  can  be  shewn  to  be  Mra 

vires,  the  Court  will  consider  the  application  suESciently  grounded, 

although  made  on  the  application  of  only  two  shareholders.  I 
think  that  an  application  by  any  one  shareholder  would  be  sa£S- 
eient  for  that  purpose.  But  when  we  are  asked  to  consider  this 
as  the  application  of  persons  holding  £5,000,000  of  capital  in  the 
company,  it  is  necessary  to  observe  that  these  two  persons  were 
appointed  to  represent  these  shareholders  for  the  purpose  of 
certain  inquiries,  and  that  they  have  no  authority  to  represent 
them  in  any  matter  irrespective  of  those  inquiries.  On  the 
other  hand,  we  have  the  fact  that  the  application  to  Parliament  is 
made  by  the  board,  who  are  assumed  by  the  Legislature  to  be  pro- 
perly constituted,  and  to  represent  in  their  double  origin  the  share- 
holders as  well  as  the  mortgagees.  In  addition  to  this,  we  have  the 
fact  that  two  meetings  were  held  with  reference  to  the  bill,  and 
that  at  both  of  them  the  promotion  of  the  bill  in  Parliament  was 
carried  by  a  very  large  majority.  It  is  quite  true  that  the  bill 
which  was  submitted  to  those  meetings  was  very  different  to  the 
bill  as  it  finally  passed  the  House  of  Commons.  The  bill,  as  it 
was  originally  submitted,  appears  to  have  related  to  a  voluntary 
compromise,  but  afterwards  to  have  assumed  the  shape  of  a  bill  for 
a  compulsory  reference  to  arbitration.  Bat  at  the  same  time  there 
is  no  evidence  that  the  shareholders  have  so  feur  changed  their 
opinions  that  they  are  to  be  treated  as  being  entirely  hostile  to 
the  bill  as  it  is  now  before  Parliament.  I  think  we  must  take  it 
upon  the  evidence  before  us  that  those  who  by  the  autliority  of 
Parliament  have  been  invested  with  such  discretionary  powers 
have  exercised  that  discretion  by  the  introduction  and  promotion  of 
this  bill ;  and  secondly,  that  the  meetings  have  sanctioned  the 
submission  of  the  question  as  to  the  appointment^  of  the  arbi- 
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trators,  whether  voluntary  or  compulsory,  to  the  consideration  of  L.  Jj. 

Parliament.  1869 

Under  these  circumstances,  the  question  arises,  whether  it  is  fit  "^^^ 

for  the  Court  to  restrain  the  further  prosecution  of  the  bill  by  the  London, 

^  ,  ^  Chatham, 

directors.    Upon  the  law  as  applicable  to  these  subjects  there  can   and  Doyeb 
be  no  doubt.    The  learned  Vice-Chancellor  has  said  that  the    arbanqe- 
cases  cited  before  him  were  authorities  in  favour  of  such  an    m^^tAot. 
interference  by  the  Court    To  a  certain  extent  I  agree  with  the    HAKraroos 
opinion  expressed  by  the  Vice-Chancellor,  and  I  think  there  are    ^^^ 

expressions  to  be  found  in  all  the  judgments  that  were  referred  to,        

shewing  that  the  Court,  although  it  does  not  assume  the  power  to 
interfere  with  the  proceedings  of  Parliament^  still  has  a  power  to 
act  in  personam,  and,  if  a  proper  case  should  be  proved,  to  restrain 
^ny  person  from  making  an  improper  application  to  Parliament ; 
but,  as  the  learned  judges  who  decided  those  cases  have  also  said, 
it  is  difficult  to  conceive  or  define  what  are  the  cases  in  which  it 
would  be  proper  for  the  Court  to  exercise  that  power.  I  agree, 
therefore,  with  the  Vice-Chancellor,  in  saying  that  such  cases  are 
authorities  for  the  possession  of  such  a  power  by  the  Court ;  but 
what  we  have  to  consider  is,  whether,  in  the  present  case,  it  is 
proper  for  the  Court  to  exercise  that  power.  On  this  point  the 
authorities  are  abundant.  It  is  sufficient  to  refer  to  two,  namely, 
Attomey-Oeneral  v.  Manchester,  and  Leeds  Railway  Company  (1), 
where  the  Lord  Chancellor  Cottenham  held  that  the  conduct  of 
the  company  in  promoting  the  bill  before  Parliament  was  a 
violation  of  the  undertaking  entered  into  by  them — ^and  yet  he 
refused  to  restrain  them  from  further  soliciting  the  bill;  and 
Lancaster  and  Carlisle  Railway  Company  v.  North  Western  Rail- 
way Company  (2),  where  the  present  Lord  Chancellor,  then  Vice- 
Chancellor,  declined  to  interfere,  although  the  company  who  were 
applying  to  Parliament  had  expressly  contracted  not  to  make 
^uch  application. 

Now  these  cases  appear  to  me  very  much  stronger  than  the 
present  in  favour  of  the  interference  of  the  Court,  for  here  the 
whole  proceeding  is  founded  on  the  Act  of  Parliament  of  1867, 
which  was  of  a  very  special  character,  and  which  was  very  likely 
to  require  from  time  to  time  to  be  amended.    And  we  have  the 

(1)1  Bailw.  Cas.  436.  (2)  2  K.  &  J.  293. 
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L.  JJ.      persons,  who  were  by  that  Act  mtmsted  with  such  wide  power  for 

1869        the  management  of   the  company,  applying  to  Parliament  to 

j„i^       interfere  and  to   deal  with  the  affairs   of  the  company  in  a 

Q^^^     different  way  to  that  in  which  they  were  dealt  with  by  the  Act  of 

AKD  DoTBB    1867.    And  we  have  two  meetings,  one  of  creditors  and  one  of 

Abbanoe-    shareholders,  approving  of  an  application  to  Parliament,  although 

MBIT    cT.    ^^^  ^£  ^j^^  application  precisely  in  its  present  form.     Can  it  be 

Habtbidoe   said,  then,  that  because  two  persons  have  been  appointed  to  repre- 

Ali^ndeb.   ^^^  ^^  interests  of  certain  shareholders  in  another  proceeding, 

they  are  entitled  to  ask  this  Court  to  look  at  th^  partieulAr 

clauses  of  the  bill,  as  it  now  stands,  in  order  to  shew  that  the 
directors  were  guilty  of  a  breach  of  duty  in  submitting  them  to 
the  consideration  of  Parliament  ? 

That  argument  was  mainly  founded  on  this :  It  was  said  that 
the  directors  are  using  the  name  of  the  company,  and  that  thev 
are  not  entitled  to  use  its  name.  If  it  had  been  shewn  that  the 
directors  were  endeavouring  to  conceal  their  real  position  from 
Parliament,  there  might  be  some  force  in  the  objection.  But 
they  came  before  Parliament  as  the  eight  persons  who  were,  by 
the  Act  of  1867,  appointed  to  administer,  during  a  temporary 
period,  the  afiairs  of  the  company,  and  they  state  on  the  face  of 
the  bill  that  which,  in  fact,  could  not  be  concealed  from  Parliament, 
namely,  the  circumstances  under  which  they  were  appointed,  the 
exact  position  which  they  fill,  and  the  character  in  which  they 
make  the  application;  and  it  is  impossible  to  think  that  either 
House  of  Parliament  could  be  so  ignorant  of  all  the  facts  of  the 
case  submitted  to  them — so  blind  to  all  the  surroimding  circam- 
stances — as  to  suppose  that  these  directors  were  using  the  name 
and  seal  of  the  company  under  the  same  circumstances  as  directors 
in  an  ordinary  case  would  do.  But,  even  in  the  case  of  a  bill 
promoted  by  the  directors  of  an  ordinary  company,  whose  powers 
had  not  been  in  any  degree  interfered  with  by  Act  of  Parliament, 
the  House  of  Commons  always  thinks  it  necessary  that  there  should 
be  certain  preliminary  proceedings  by  the  shareholders,  in  order 
to  ascertain  whether  the  ordinary  directors  do  or  do  not  represent 
the  feelings  of  the  shareholders  with  respect  to  a  new  bill.  And, 
accordingly,  that  course  seems  to  have  been  adopted  in  the  present 
case.    Whether,  in  consequence  of  the  alteration  which  has  taken 
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place  in  this  biU,  it  may  or  may  not  be  necessary,  in  the  view  of      L.  JJ. 
either  House,  to  have  any  farther  meeting  of  shareholders  or       i869 
creditors,  it  is  not  for  us  to  determine.    It  is  sufficient  to  say  that       ^^0 
it  cannot  be  considered  an  improper  use  of  the  name  and  seal  of     London, 
the  company  by  these  directors  to  put  them  to  an  ordinary  Petition    and  Doveu 
for  a  bill,  without  attempting  to  assume  any  other  character  or    abbanob- 
capacity  than  that  which  these  directors  do  and  must  fill,  and    ^^^'^^^' 
which  must  be  known  to  both  Houses  of  Parliament.    I  think,   Hartbtdob 
therefore,  that  ground  wholly  fails;   and,  in  truth,  the  present   alle^eb. 

matter  is  reduced  to  this,  that  in  the  opinion  of  certain  persons,       

including  the  two  gentlemen  who  have  made  the  application,  and 
including  the  learned  Vice-chancellor,  it  is  not  expedient  that  the 
bill  should  pass.  That  matter  is  one  with  which  I  think  we  have 
nothing  to  do,  and  upon  which  we  are  not  called  to  pronounce  any 
opinion ;  and  we  certainly  have  no  intention,  in  the  least  degree, 
of  interfering  with  the  right  or  power  which  these  two  gentlemen, 
or  any  other  shareholders  or  creditors,  have  of  appearing  before 
the  House  of  Lords  and  opposing  the  bill  as  it  now  exists.  At 
the  same  time  we  have  no  intention  of  authorizing  it  in  any  way. 
My  opinion  is,  that  it  is  the  duty  of  the  Court  simply  to  hold  its 
hands,  and  not  to  interfere  in  favour  of  one  side  or  the  other,  nor 
to  express  any  opinion  as  to  the  propriety  of  the  bill  or  any  clause 
in  it.  Therefore,  I  think  what  ought  to  be  done  is  simply  to  dis- 
charge the  order  of  the  Vice-Chancellor,  and  to  leave  the  appli- 
cants the  liberty  which  they  and  all  the  other 'shareholders  possess, 
to  take  whatever  course  they  may  think  fit  with  respect  to  the 
opposition  to  the  bill ;  but  not  so  as  to  enable  them  to  say  that  they 
are  taking  that  course  with  any  sanction  of  this  Court. 

[His  Lordship  then  disposed  of  the  other  application,  and  in 
that  case  also  discharged  the  Vice-Chancellor's  order.  He  then 
continued  : — '\ 

With  respect  to  the  costs,  I  have  always  attached  great  im- 
portance to  the  rule  that  the  costs  should  follow  the  event,  and 
I  have  always  been  unwilling  to  allow  any  exception  to  that 
rule.  But»  in  the  present  case,  having  regard  to  the  course  of  the 
proceedings  in  the  Court  below,  I  think  that  justice  will  be  met 
by  ordering  that  the  costs  of  the  directors,  both  here  and  in  the 
Court  below,  should  be  paid  out  of  the  fund  in  their  hands,  and 
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L.  J  J.       that  all  other  parties  to  these  proceedings  should  bear  their  own 
1869       costs  both  here  and  in  the  Court  below. 


In  re 
London,      Sir  G.  M.  GifFARD,  L.J. : — 
Chatbah, 

AND  DovBB  With  respect  to  the  first  of  these  two  applications,  beyond  all  doubt 
Abkanqb-  both  authority  and  principle  are  one  way ;  and  those  well-known 
"*^  ^^'    authorities  and  that  well-known  principle  have  not  been  attempted 

Exports 

Habtwdge  to  be  impugned  in  argument.  We  have  the  authority  of  Lord 
Aludtoeb.    Brouffham,  Lord  Cottenham^  Lord  Chdmsfordy  and  the  present 

Lord  Chancellor,  one  and  all  agreeing  that,  though  there  may  be 

some  special  cases  under  which,  by  the  jurisdiction  in  personam, 
an  injunction  of  this  description  may  be  granted,  yet  that  in  no 
case  which  has  ever  come  before  the  Court  has  such  an  injunction 
been  granted,  nor  has  any  one  ventured  to  say  in  what  particular 
case  such  an  injunction  would  be  granted.  Here  I  have  been 
unable  to  see  any  equitable  ground  for  interfering.  First  of  all, 
these  gentlemen  are  constituted  directors  by  this  Act  of  Parliament, 
not  only  as  representing  shareholders,  but  as  representing  mortgage 
creditors.  They  have  given  to  them  larger  powers  than  are  ordi- 
narily given  to  directors,  and  when  the  bill  itself  was  brought 
into  the  House  of  Commons  they  obtained  the  assent,  both  of  the 
creditors  and  of  the  shareholders,  by  a  large  majority,  to  that  bill. 
I  quite  agree  that  no  consent  has  been  given  to  the  bill  as  altered 
by  the  House  of  Commons,  but  I  am  satisfied  it  is  not  essential 
that  such  an  assent  should  be  given,  and  I  am  equally  satisfied 
that  there  is  no  ground  for  saying  that  dissent  has  been  expressed 
by  a  majority,  or  anything  like  a  majority ;  or,  in  fact,  as  far  as 
any  evidence  before  us  goes,  by  more  than  those  gentlemen  who 
appear  here  at  the  bar.  I  should  certainly  look  at  this  appli- 
cation as  if  it  had  been  made  by  a  shareholders'  bill — as  if  these 
gentlemen  had  filed  a  bill  of  that  description.  Consistently  with 
the  authorities  and  principles  to  which  I  have  referred,  I  do  not 
hesitate  to  say  that  that  order  ought  not  to  have  been  n^iade  in 
the  Court  below,  restraining  these  directors  &om  promoting  this 
bill,  the  bill  having  been  passed  by  the  House  of  Commons,  and 
being  now,  or  about  to  go  immediately,  before  the  House  of  Lords. 
In  point  of  fact>  I  listened  with  all  the  care  I  could  to  the  argu- 
ments that  have  been  adduced,  but  unless  we  are  to  suppose  tliat 
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the  House  of  Commons  and  the  House  of  Lords  are  wholly  incompe-       U  JJ. 
tent  to  make  inquiries  at  any  time,  and  to  transact  that  business       i8?o 
which  they  transact  daily^  there  really  is  no  foundation  whatever  for       i,,  re 

that  argument  It  was  stated  long  ago  by  Lord  Eldon,  and  repeated  ^^^^ 

by  Lord  Justice  Turner,  that  even  where  you  file  a  bill  to  restrain  ^J>  Dovkb 

Hailway 

a  company  in  the  case  of  a  foreign  jurisdiction,  you  always  give  ABHANtiB- 
credit  to  the  foreign  jurisdiction  to  do  that  which  is  right.  A  fortiori  ^^^  ^' 
here  I  apprehend  you  would  give  credit  to  the  House  of  Commons  iiartbuigk 
and  to  the  House  of  Lords  for  having  a  desire  to  do  that  which  is  allender. 
right  in  the  matter ;  and  one  may  say  at  once  that  the  mode  in 
which  these  directors  are  proceeding  is  simply  the  old,  the  regular, 
and  the  constitutional  mode  of  proceeding  where  yon  desire  to 
alter  the  rights  of  parties  in  a  case  in  which,  by  the  law  as  it 
exists,  they  cannot  otherwise  be  altered.  That  being  so,  there  is 
no  ground  whatever  for  sustaining  the  first  part  of  the  order,  and  I 
should  be  the  last  person  to  sanction  the  opposition  of  any  share- 
holders, as  having  the  direction  of  this  Court,  with  a  view  to 
oppose  any  proceedings  before  the  House  of  Lords.  It  is  for  the 
House  of  Lords  to  judge  in  that  matter  which  they  will  hear,  and 
in  which  they  will  say  what  information  they  will  requii-e,  and 
what  they  will  not  require.  On  both  grounds,  therefore,  I  think 
this  order  ought  to  be  discharged,  although  I  agree  with  my 
learned  brother  that,  considering  the  *  course  the  matter  took  in 
the  Court  below,  that  order  ought  to  be  discharged  without  costs. 
Most  assuredly,  if  any  application  of  the  kind  should  come  before 
this  Court  again,  I  should  discharge  it  with  costs  without  the  laast 
hesitation. 

[His  Lordship  then  disposed  of  the  other  application,  and  of 
the  question  of  costs,  in  the  same  manner  as  Lord  Justice  Selwyn.] 

Solicitor  for  the  Company :  Mr.  W.  Cleather. 

Solicitor  for  Messrs.  Hartridge  and  Allender :  Mr.  John  Turn^er. 
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^  J-  G-  BOOTH  V.  COULTON. 

1870 

N-*v^  Annuity — Charge — Income  or  Corpus, 

June  10, 11. 

^~~'  A  testator  gave  his  real  and  personal  estate  to  trustees,  in  trust  to  pay  his^ 

debts  and  legacies,  and  then,  out  of  the  annual  profits  of  the  residue,  to  pay 
three  life-annuities,  and,  **  subject  as  aforesaid,"  to  stand  possessed  of  tbe 
residue,  upon  trust  to  apply  the  income  for  the  benefit  of  G.  B,  for  life,  and 
after  his  death  the  testator  gave  the  residue  to  P.  B.  The  inoome  of  the 
residue  proved  insufficient  to  pay  the  three  annuities  in  full,  and  the  trustees 
paid  them  rateably  till  November,  1868,  when  one  of  the  annuitants  died 
mith  an  arrear  owing  to  him ;  the  tenant  for  life  being  still  living : — 

Htld  (affirming  the  order  of  StiMirt^  Y.C,  with  a  variation),  that  the 
annuities  were  a  continuing  chaige  on  the  rents  and  profits,  and  that  the 
rents  and  profits  since  November,  1868,  must  be  applied  first  in  payment 
of  the  arrears  of  the  three  annuities  pari  passu,  and  then  in  payment  of  the 
two  subsisting  annuities. 

±HIS  was  an  appeal  from  an  order  made  by  Yice-Chancellor 
Siuari. 

J.  O.  Bocih,  by  will  dated  the  20th  of  September,  1849,  gave  all 
his  real  and  personal  estate  to  trustees,  in  trust  to  pay  all  his  debts 
and  funeral  and  testamentary  expenses,  and  then  certain  legacies; 
and  on  farther  tnist,  that  they,  then:  heirs,  executors,  and  admi- 
nistrators, should  out  of  the  annual  profits  of  the  residue  of  his 
said  estates  pay  to  his  son  Philip  Booth  during  his  bTe  the  annual 
sum  of  £400,  by  equal  half-yearly  payments  cm  given  days,  and 
that  they  should  in  like  manner  pay  the  annual  sum  of  £100  to 
William  Batchdor  during  his  life,  and  that  they  should  in  like 
manner  pay  to  Sophia  CouUon  during  her  life  the  annual  sum  of 
£600.  And,  "  subject  as  aforesaid/'  the  testator  directed  that  his 
trustees  should  stand  seised  and  possessed  of  all  and  singular  his 
said  real  and  personal  estates,  upon  trust  to  pay  and  apply  the 
rents,  issues,  and  annual  profits  thereof  to  and  for  the  maintenance 
and  benefit  of  his  son  George  Booth  during  the  term  of  his  natural 
life,  in  such  manner  as  they  should  think  fit;  and  from  and 
after  the  decease  of  Oeorge  Booth,  the  testator  gave,  devised, 
and  bequeathed  all  and  singular  the  said  residue  of  his  real  and 
personal  estates  to  hb  son  Philip  Booth,  his  heirs,  executors,  and 
administrators. 
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After  the  testator's  death  the  income  became,  and  ever  since      L.  J.O. 
the  year  1863  had  been,  insufficient  to  pay  the  annuities  in  fully        isro 
and  the  trustees  applied  it  in  paying  them  xateably,     William      -bo^jtb 
Batchdor  died  on  the  3rd  of  November,  1868,  and  there  was  then     „  '• 
due  to  him  a  considerable  arrear  on  account  of  his  annuity.   George        ^— 
Booths  the  tenant  for  life,  was  still  living.    A  suit  having  been 
instituted  for  the  execution  of  the  trusts,  and  a  receiver  having 
been  appointed,  a  summons  was  taken  out  to  determine  how  the 
annuities  ought  to  be  paid.    The  summons  asked  that  the  receiver 
might  be  at  liberty  until  further  order,  to  apply  the  income  that 
had  arisen  since  the  3rd  of  November,  1868,  and  to  arise  from  the 
testator's  estate,  in  keeping  down  so  far  aii  the  same  would  extend 
the  annuities  of  £600  and  £400  respectively.     On  the  hearing  of 
this  summons  Vice-Chancellor  Stuart  made  the  following  order : 
"  This  Court,  being  of  opinion  that  the  annuities  of  £400,  £600, 
and  £100,  respectively,  bequeathed  by  the  wiil  of  the  testator  to 
Philip  Booth,  Sophia  CouUon^  and  WiUiam  Batahdor  deceased,  are 
respectively  charges  upon  the  income  of  the  estate  of  the  testator, 
doth  order  that  the  receiver  be  at  liberty  until  further  order  to 
apply  the  income  that  has  arisen  since  the  3rd  of  November,  1868, 
and  to  arise  from  the  estate  of  the  testator,  in  payment  of  the 
arrears  of  the  said  three  annuities  of  £400,  £600,  and  £100,  and 
in  keeping  down,  so  far  as  the  same  will  extend,  the  said  annuities 
of  £400  and  £600  rateably  with  the  said  arrears." 

The  persons  claiming  under  Philip  Booth,  being  entitled  both  to 
the  corpus  of  the  residue,  and  to  Philip  BootKs  annuity  of  £400, 
appealed  from  this  order. 

Mr.  Oreene,  Q.C.,  and  Mr.  O.  N.  Colt,  for  the  Appellants : — 

The  annuities  are  charges  only  on  the  rents  and  profits  accruing 
de  anno  in  annum,  and  are  not  a  charge  on  the  corpus,  nor  even 
on  rents  accruing  after  the  death  of  the  annuitant.  The  words 
'^subject  as  aforesaid"  do  not  mean  *' subject  to  the  aforesaid 
annuities,"  but  "  subject  to  the  above  direction  for  payment  out  of 
yearly  rents." 

[They  referred  to  Foster  v.  Smith  (1) ;  Ba/rbon  v.  Biehards  (2) ; 

(1)  1  Ph.  629.  (2)  14  Sim.  537. 

3  E2  1 
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L.  J.  G.     Siel/ox  V-  Sugden  (1) ;  Birch  v.  SherraU  (2) ;  Sheppard  v.  Sftq)- 
1870       2)ard  (3) ;  Bctker  v.  Bofer  (4).] 


^^^  Mr.  Prenderffast,  Q.C.,  and  Mr.  L.  Field,  for  the  executors  of 

Ck)ULTOK.     W.  Batchelor,  were  not  called  on. 


June  11.    Sib  G.  M,  Giffard,  L.J. : — 

I  have  had  an  opportunity  of  considering  this  case  since  yester- 
day, and  I  confess  I  can  see  no  ground  for  differing  from  the 
opinion  of  the  Vice-Chancellor.    I  think  that  the  charge  of  the 
annuities  is  a  general  charge  upon  the  rents  and  profits.    First  of 
all,  there  is  a  general  charge  upon  the  corpus  for  the  debts  and  for 
a  certain  number  of  legacies;  then  the  property  is  given  upon 
further  trust  that  the  trustees  "  do,  out  of  the  annual  profits  of  the 
residue  of  my  estate,  pay  to  my  son  Philip  Booth  during  his  life 
the  annual  sum  of  £400 ;"  and  then  the  other  annuities  are  directed 
to  be  paid  in  the  same  way.     It  is  true  that  they  are  directed  to 
be  paid  half-yearly  upon  specified  days,  but  there  is  not  a  word 
said  about  their  being  to  be  paid  out  of  the  annual  profits  to  accrae 
in  the  meantime  in  each  and  every  year,  nor  is  there  a  word  said 
about  their  being  paid  out  of  the  annual  profits  to  accrue  during 
the  lifetime  of  the  annuitant.     Then  the  ultimate  gift  is  this, 
"  and  subject  as  aforesaid,"  that  is,  subject  to  the  full  payment  of 
all  the  annuities,  the  testator  directs  that  the  trustees  and  the  sur- 
vivors and  survivor  of  them  "  do  stand  seised  and  possessed  of  all 
and  singular  my  real  and  personal  estates,  upon  trust  to  pay  and 
apply  the  rents,  issues,  and  annual  profits  thereof  to  and  for  the 
maintenance  and  benefit  of  my  son  Oeorge  Booth*'    The  result  of 
that  is  that  the  annuities  are  a  charge  upon  the  annual  profits, 
and  there  is  no  limitation  whatever  of  the  charge  upon  the  annual 
profits.     I  do  not  think  that  any  person  beneficially  interested 
under  the  will  can  take  anything  till  these  amounts  are  paid  in 
full. 

Sir.  Prendergast : — Your  Lordship  declares  the  annuities  a  charge 
upon  the  corpus  ? 

(1)  Joh.  234.  (3)  32  Beav.  194. 

l^l)  Law  Rep.  2  Ch.  644.  (4)  G  H.  L.  G.  616. 
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The  Lord  Justice  Giffard  :— No  ;  I  only  declare  them  to  be     L.  j.  G. 
a  continuing  charge  on  the  rents  and  profits.  1870 


Sooth 
Mr.  Greene  then  submitted  that  the  continuing  annuity  ought  tr. 


to  be  paid  before  the  arrears. 

The  Lord  Justice  Giffard  : — ^The  annuities  were  all  payable 
pari  passu.  The  arrears  must  first  be  paid  rateably,  and  then  the 
annuities. 

Solicitors ;  Messrs.  Kingsford  db  Dorman  ;  Messrs.  Weir  dt  Bohins. 


CoULTOy. 


Ex  parte  BARBER.    In  re  BARBER.  L.  J.  G. 

1870 


Parinership  Articles — Purchase  of  Share  of  deceased  Partner — Mode  of  talcing 

Partnership  Accounts^  '  June  11. 

PartDership  articles  provided  for  a  balance-sheet  being  made  out  up  to  the 
31st  of  December  in  each  year,  which,  after  a  certain  time,  was  to  be  binding 
on  the  partners,  except  that  manifest  errors,  when  discovered,  should  be  cor- 
rected. It  was  also  provided  that  a  like  account  should  be  made  out  on  the 
3l8t  of  December  next  after  the  death  of  a  partner,  and  that  his  executors 
should  be  entitled  to  receive  by  six  instalments  from  the  surviving  partners 
the  value  of  his  interest  as  appearing  irom  such  balance-sheet.  The  uniform 
practice  of  the  firm  in  making  out  their  balance-sheets  was  to  treat  the  loss 
occasioned  by  any  asset  turning  out  bad  as  attributable  to  the  year  in  which 
it  was  discovered  to  be  bad.  In  the  year  1864  one  of  the  partners  died ;  and, 
after  the  balance-  sheet  had  been  made  out,  various  assets  which  had  been 
treated  as  good  were  ascertained  to  be  irrecoverable,  owing  to  the  failure 
since  the  31st  of  December,  1864,  of  debtors  to  the  firm,  and  depreciation  of 
consignments,  which,  when  the  balance-sheet  was  made  out,  had  not  been 
realized : — 

Ileld  (reversing  the  decision  of  the  Registrar)  that  the  executors  of  the 
deceased  partner  were  entitled  to  receive  the  value  of  his  share  as  appearing 
by  the  balance-sheet  without  any  deduction  for  the  losses  subsequently 
ascertained. 

1  HIS  was  an  appeal  by  the  executors  of  James  Barter  from  a 
decision  of  Mr.  Registrar  Boche  that  they]  were  not  entitled  to 
receive  the  value  of  James  Barber^ s  share  in  a  business  as  ascer- 
tained by  the  last  stock-taking,  but  must  allow  for  losses  subse- 
quently  ascertained.  The  special  case  on  which  the  decision  was 
given  stated  that  James  Barber,  J.  Cundy,  and  J.  QiUespie  entered 
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1870 


ExparU 
Babbkb. 

In  re 
Babber. 


into  partnership  on  the  13th  of  July,  1859,  under  articles  ooutaining 
the  following  clauses : — 

«  11.  On  the  3l8t  of  December,  1859,  and  on  the  Slst  of 
December  in  every  succeeding  year  during  the  continuance  of  the 
said  co-partnership,  or  within  eight  weeks  from  such  days  respec- 
tively, a  full,  true,  and  general  account  and  rest  in  writing,  or 
balance-sheet,  of  all  and  singular  the  effects,  moneys,  credits,  debits, 
profits,  losses,  expenses,  and  charges  of  and  belonging  to  the  said 
co-partnership,  and  of  all  matters  and  things  relating  thereto,  shall 
be  made  up  and  settled  and  signed  by  and  between  the  said  part- 
ners so  far  as  the  same  can  then  be  ascertained,  and  so  that  such 
account  may  contain  all  essential  particulars  relating  to  the  said 
business ;  and  the  same  shall  remain  open  for  the  examination  of 
each  of  the  said  partners  for  the  space  of  one  calendar  month  next 
after  the  signing  thereof,  after  which  time  the  same  shall  not  be 
reopened,  unless. some  manifest  error  to  the  amount  of  £100  shall 
be  discovered  therein,  and  then  only  for  the  purpose  of  rectifying 
such  error." 

'^  18.  If  toy  one  of  them,  the  said  James  Barber,  Jamm  Oundtfj 
and  John  OiHespie,  shall  die  on  the  31st  of  December  in  any  one 
year  during  the  continuance  of  the  said  co«partner&hip»the  interest 
of  the  partner  so  dying  in  the  said  co-partnership  bu^eas  shall 
cease  on  the  day  of  his  death;  but  if  any  one  of  such  partners 
shall  die  during  the  said  co-partnership  on  any  other  day  than  the 
31st  of  December,  then  the  interest  of  the  deceased  partner,  or  of 
his  Representatives^  or  estate,  in  the  said  co-partnership  bosiaess 
shall  continue  up  to  the  31st  of  December  following. 

*'  19,  On  the  1st  of  January  next  after  the  death  of  any  of  the 
said  partners  a  new  set  of  books  shall  be  opened  by  the  surviving 
partners,  which  shall  be  confined  to  the  partnership  transactions 
from  that  time ;  and  all  entries  relating  to  the  business  of  the  said 
co-partnership  previous  to  that  day,  and  no  other  entries,  Aail  be 
made  in  the  old  books ;  and  as  soon  as  conveniently  may  be  after 
the  said  31st  of  December  on  which  such  partner  shall  die,  or  next 
following  the  death  of  the  partner  so  dying  if  he  shall  die  on  any 
other  day  (aa  the  case  may  be),  a  general  aeconnt  shall  be  made 
up  and  stated  by  the  surviving  partners  nmilar  to  the  anniial 
account  hereinbefcNre  provided  for,  or  as  near  thereto  as  drciim* 
stances  will  admit;  and  such  account  shall  be  detiveied  by  the  sor- 
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viving  partners  to  the  executors  or  administrators  of  the  deceased 
partner,  and  such  account  shall  state  and  distinguish  the  amount 
•of  the  deceased  partner's  share  of  the  profits  of  the  said  business 
•during  the  current  year  in  which  he  shall  so  die ;  and  a  sum  of 
money  equivalent  to  one  moiety,  or  equal  half  part,  of  the  amount 
which,  by  the  general  account  so  made  up  as  last  aforesaid,  shall 
appear  to  have  been  the  deceased  partner's  share  of  the  profits  of 
the  said  co-partnership  business  for  the  whole  year  in  which  his 
death  shall  occur,  shall  be  added  to  the  amount  which,  by  such 
last-mentioned  general  account  or  rest,  shall  be  standing  to  the 
credit  of  the  said  deceased  partner  for  his  share  of  the  capital  and 
profits  of  the  said  co-partnership;  and  the  total  amount,  after 
making  such  additions  as  aforesaid,  shall  be  paid  by  the  surviving 
partners  to  the  executors  or  administrators  of  the  deceased  partner 
by  six  half-yearly  payments,  commencing  from  the  day  of  such 
deaths  or  the  Slst  of  December  next  after  such  death  (as  the  case 
may  be) ;  and  the  surviving  partners  shall,  within  six  weeks  hext 
after  the  day  of  such  death,  or  next  after  the  said  31st  of  Decem- 
ber immediately  following  such  death  (as  the  case  may  be),  furnish 
to  the  executors  or  administrators  of  the  deceased  partner  an 
•account  of  the  capital  of  the  deceased  partner;  and  for  the  due 
payment  of  such  instalments  and  interest  as  aforesaid  the  sur- 
viving partners  shall,  within  three  calendar  months  after  the  day 
of  such  death,  or  the  said  81st  of  December  next  succeeding  the 
death  of  such  partner  (as  the  case  may  be),  give  to  the  executors 
or  administrators  of  the  deceased  pai*tner  the  joint  and  several 
bond  of  the  surviving  partners  for  the  payment  of  such  moneys 
and  interest;  such  payment  to  be  made  in  full  satisfaction  of  all 
claims  and  demands  of  the  executors  or  administrators  of  such 
deceased  partner  on  the  surviving  partners,  or  the  co-partnership 
estate  and  efiiect^,  in  respect  of  the  share  and  interest  of  the 
deceased  partner  in  the  said  co-partnership,  and  the  capital,  effects, 
and  goodwill  thereof." 

Some  changes  took  place  in  the  constitution  of  the  firm,  but  the 
partnership  continued  to  be  governed  by  the  above  articles.  On 
the  7th  of  September,  1864,  James  Barber  died.  The  business  was 
thenceforth  carried  on  by  the  surviving  paitners,  Oundtf,  James 
.Siewarty  and  B.  C.  Barber,  until  they  stopped  payment.  On  the 
lOth  of  October,  1867,  they  executed  a  deed  of  inspectorship. 


L.  J.  G. 

1870 


ExparU 
Barbieb. 

In  re 
Babbbr. 


690 


CHANCERY  APPEALS. 


[LE. 


L.  J.  G. 

1870 

Fx  parte 

In  re 
Bahbeb. 


under  which  the  estate  was  to  be  wound  up  as  in  bankruptcv. 
After  the  death  of  James  Barber  the  books  of  the  firm  were 
baLinced  in  the  usual  way  up  to  the  end  of  the  year  in  which  he 
died^  and  upon  closing  the  account  there  stood  to  the  credit  of 
James  Barber  on  his  capital  account  the  sum  of  £16,762»  and  on 
his  drawing  account  the  sum  of  £2752.    It  appeared  from  the 
balance-sheet  that  the  assets  of  the  firm  at  that  time  consisted 
mainly  of  moneys  owing  in  respect  of  adrances  made  by  them  on 
consignments  not  then  fully  realized,  and  of  unsecured  debts  due 
from  various  persons  on  open  accounts.    The  accounts,  made  up  to 
the  Slst  of  December^  1864,  were  never  deUvered  to  the  executors 
of  James  Barber ^  nor  were  they  ever  finally  settled  and  signed  as 
between  the  surviving  partners  and  the  executors ;  but  B.  C  Barber, 
who  was  one  of  tlie  execatois,  had  access  to  the  bookS|  and  knew 
what  appeared  in  them^  and  in  the  accounts  so  made  out. 
The  special  case  contained  the  following  statements : — 
''Ih  It  was  the  practice  of  the  said  James  Barber  db  Co^  after 
the  date  of  the  said  articles  of  partnership,  and  during  the  lifetime 
of  the  said  James  Barbery  to  keep  regular  books  of  aocpant»  and  to 
record  tlieir  transactions  therein  in  proper  mercantile  form  upon 
the  system  of  double  entry,  and  to  balance  such  books  up  to  the 
Slst  day  of  December  iu  each  year,  and  in  an  account  called '  The 
Profit  and  Loss  Account '  it  was  their  practice  to  enter  the  profit 
and  loss  made  duriog  the  year,  and  to  calculate  the  bala&ce  of 
profit  which  it  was  considered  might  be  divided  amongst  the  part- 
ners  according  to  their  respective  interests  therein.    It  was  also 
the  practice  of  the  said  James  Barber  &  Co.,  in  pursuance  of  the 
11th  clause  of  their  said  articles  of  partnership,  to  abstract  from 
their  said  books,  and  make  up,  a  balanoe^^heet  shewing  the  amount 
of  the  effects,  moneys,  credits,  and  debits  on  the  Slst  of  December 
in  each  year,  and  another  account  shewing  their  profits,  losses, 
expenses,  and  charges  during  the  year,  the  balance  of  which  last 
account  was  the  amount  so  divisible  as  aforesaid ;  but  such  balance- 
sheet  and  account  so  made  up  from  time  to  time  were  not  on  any 
occasion  formally  settled  by  and  between  the  said  partners,  bat  the 
same,  and  the  books  of  account  from  which  they  were  abstracted, 
were  open  to  the  inspection  of  all  the  partnei-s,  and  each  was  well 
acquainted  with  the  contents  thereof,  and  they  were  always  treated 
as  settled,  except  as  hereinafter  appears  in  paragraph  12a. 
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"  12.  In  their  said  books  of  account  a  distinct  capital  account 
and  a  drawing  account  were  opened  for  each  of  the  partners,  and 
each  partner  s  respectiye  share  of  profit^  so  calculated  as  aforesaid, 
was  carried  to  the  credit  of  his  drawing  account,  and  all  moneys 
which  the  firm  might  from  time  to  time  receire  on  his  behalf  were 
credited  in  such  account,  and  the  same  account  was  debited  with 
all  moneys  drawn  out  by  such  partner,  or  paid  on  his  behalf, 
during  the  year,  and  the  balance  appearing  to  be  due  to  or  from 
such  partner  on  such  account  at  the  end  of  the  year  was  duly 
calculated  and  stated  therein* 

'^  12a.  The  amount  of  profit  so  calculated  from  year  to  year  as 
aforesaid  was  not  at  any  time  altered  in  consequence  of  any  error 
haying  been  discovered  therein ;  but  if  any  asset  of  the  firm  which 
had  been  dealt  with  as  a  good  asset  in  calculating  any  year's 
divisible  profit  as  aforesaid  was  afterwards  ascertained  to  be  doubt- 
ful or  bad,  it  was  the  practice  of  the  firm  to  carry  the  same  to  the 
debit  of  the  Profit  and  Loss  Account  of  the  year  in  which  it  was 
discovered,  thereby  diminishing  the  divisible  profits  of  that  year. 
For  instance,  in  the  year  1858,  when  the  gross  profits  of  the  busi- 
ness for  that  year  amounted  to  £11,357  3s.  3d.,  and,  after  debiting 
the  sum  of  £1810  5s.  7cL  for  chaises  in  trad«  and  other  matters, 
there  remained  a  sum  of  £9546  17a.  8d.  as  the  profits  of  that  year, 
that  sum  was  further  reduced  by  the  sum  of  £8704  128.  6(2., 
leaving  as  the  net  profits  divisible  amongst  the  partners  the  sum 
of  £842  58.  2d.,  in  consequence  of  which  the  partnets,  having  by 
their  current  drawings  daring  the  year  taken  out  a  sum  exceeding 
their  share  of  profits,  had  to  transfer  from  their  capital  accounts  to 
their  drawing  aocoonts  sufficient  to  make  up  the  deficiency,  and 
James  Barber  so  transferred  £1846  198.,  and  the  other  partners  in 
proportion." 

"  17.  Since  the  accounts  of  the  31st  of  December,  1864,  were  so 
made  np  as  aforesaid,  some  of  the  assets  due  to  llie  said  firm  at 
that  time,  and  which,  in  calculating  the  amount  of  divisible  profit 
as  aforesaid,  were  considered  as  good  assets,  have  been  ascertained 
to  be  irrecoverable,  in  consequence  of  the  failure,  before  and  since 
the  accounts  were  made  up,  of  persons  then  indebted  to  the  said 
firm,  or  of  depreciations  in  the  value  since  that  time  of  consign- 
ments which  had  not  then  been  realized." 

The  question  was,  whether  the  executors  of  James  Barber  were 
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entitled  to  payment  in  full  of  the  sums  which  appeared  in  the 
books  of  the  firm  to  be  standino:  to  his  credit  on  the  31st  of 
December,  1864,  together  with  an  additional  sum  equal  to  one- 
half  of  his  share  of  the  profits  shewn  by  the  books  of  that  year, 
without  reduction  on  account  of  the  above  loss.  It  was  admitted 
at  the  Bar  that  none  of  the  failures  mentioned  in  clause  17  had 
occurred  before  the  31st  of  December,  1864. 

Mr.  Eegistrar  Boche  decided  that  a  deduction  must  be  made  for 
the  losses,  and  from  this  James  Barher^s  executors  appealed. 


Mr.  Cotton,  Q.C.,  and  Mr.  Lindley,  for  the  Appellants : — 

The  articles  do  not  define  how  the  annual  account  is  to  be  taken. 
The  parties,  therefore,  are  bound  by  their  course  of  practice.  It  is 
against  the  spirit  of  the  articles  to  have  a  valuation  made  in  a  new 
way  for  the  purpose  of  paying  out  the  executors :  Coventry  v. 
Barclay  (1). 

Mr.  Serjeant  Sargood,  and  Mr.  Ferrers,  for  the  Kespondents : — 

We  should  not  contend  that  if  the  assets  had  consisted  of  chattels 
the  selling  price  of  which  had  fallen  after  the  Slst  of  December, 
1864,  the  executors  of  the  deceased  partner  would  have  been 
affected  by  the  £bJL  But  as  to  transactions  entered  into  before 
tlie  close  of  the  year,  each  partner  ought  to  bear  his  share  of  the 
loss.  Clause  19  of  the  articles,  which  provides  for  keeping  open 
the  old  books,  must  have  intended  that  all  new  transactioDS  rela- 
tive to  the  old  contracts  should  be  entered  in  them.  This  is  not  a 
case  of  buying  out  a  partner,  but  of  ascertaining  the  value  of  a 
deceased  partner's  share,  and  it  should  be  ascertained  faiily.  In 
the  ordinary  course  of  the  partnership  such  things  were  set  right 
in  the  next  year.  The  course  under  clause  11,  which  relates  to 
accounts  during  the  continuance  of  the  partnership,  does  not  rule 
that  under  clause  19,  which  relates  to  a  dissolution. 

Sib  G.  M.  Giffard,  L.  J. : — 

It  appears  from  the  statements  of  the  special  case  that  the 
partners,  from  the  commencement  of  this  partnership,  followed  a 


(1)  33  Beav.  1;  3  D.  J.  &  S.  320. 
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uniform  course  in  making  out  their  yearly  accounts.  The  clauses 
11^  12,  and  12a  of  the  special  case  are  the  material  ones  on  the 
point  From  the  last  of  these  clauses  it  appears  that  "  if  any  asset 
of  the  firm  which  had  been  dealt  with  as  a  good  asset  in  calcu* 
lating  any  year's  divisible  profit,  was  afterwards  ascertained  to  be 
doubtful  or  bad,  it  was  the  practice  of  the  firm  to  carry  the  same 

to  the  debit  of  the  Profit  and  Loss  Account  of  the  vear  in  which  it 

■I 

was  discovered,  thereby  diminishing  the  divisible  profits  of  that 
year  " — t.e.,  of  the  year  in  which  the  loss  was  discovered.  Now  a 
course  of  constant  dealing  puts  a  construction  upon  anything 
which  is  doubtful  in  the  articles.  Coventry  v.  Barclay  (1)  does  not 
decide  the  present  case,  for  the  articles  there  were  very  different ; 
but  it  shews  the  effect  to  be  given  to  a  uniform  course  of  practice. 
Now,  taking  first  the  19th  clause  of  the  articles,  we  find  that  after 
the  death  of  a  partner  an  account  was  to  be  made  up  in  the  same 
way  as  the  ordinary  annual  account  (the  taking  of  which  is  provided 
for  by  clause  11),  and  what  is  found  due  to  the  estate  of  the  de-i 
ceased  partner  is  to  be  paid  by  six  instalments  ;  for  the  due  pay- 
ment of  which  a  bond  is  to  be  given  within  three  months  &om  the 
time  to  which  the  account  is  to  be  made  up.  When  this  bond  is 
given  the  representatives  of  the  deceased  partner  have  no  further 
connection  with  the  concern  except  as  creditors.  If  we  then  turn 
to  clause  11,  we  find  that  the  balance-sheet  was  to  contain  a  full 
account  of  all  the  assets  and  dealings  of  the  firm,  but  the  principle 
on  which  it  was  to  be  made  out  is  not  further  defined.  Now  the 
uniform  course  of  the  partners  was,  that  if  in  the  course  of  the 
current  year  a  loss  was  discovered  it  was  attributed  to  that  year. 
Thus,  if  a  heavy  loss  had  been  discovered  in  the  year  in  which 
Barber  died  it  would,  according  to  the  course  of  dealing,  have 
been  attributed  to  that  year — so  diminishing  what  his  executors 
would  have  to  receive.  The  partners  stood  on  an  equal  footing  as 
to  this,  each  took  his  chance  as  to  whether  he  should  lose  or  gain 
by  this  particular  way  of  keqping  the  accounts,  and  the  rights  of 
the  representatives  of  the  deceased  partner  must  be  determined 
according  to  the  balance-sheet  made  out  in  the  usual  way. 

The  only  other  matter  that  need  be  noticed  is  clause  17  of  the 
special  ease.  Depreciation  of  assets  since  the  31st  of  December, 
1864,  is  clearly  not  to  be  regarded.    The  failure  of  debtors  of  the 

(1)  3  D.  J.  &  S.  320. 
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L.  J.  J.      firm  whose  debts  were  then  supposed  to  be  good,  deserves  more 

1870        consideration.    But  before  1  could  interfere  with  a  balance-sheet 

Ex  parts     settled  by  the  parties  I  must  have  a  statement  that  there  had 

Babber.     lyQQn  a  mistake  made  by  entering  in  it  what  ought  not  to  have 

Bakber.     heen  entered.    Suppose,  for  instance,  that  the  actual  loss  of  a  debt 

due  to  the  firm  had  been  ascertained  before  the  balance-sheet  was 

made  out,  and  yet  this  debt  had  been  entered  in  it  as  an  asset, 

that  would  have  been  a  mistake  which  must  have  been  corrected ; 

but  nothing  of  that  kind^  is  shewn.     There  must,  therefore,  be  a 

declaration  that  the  executors  were  entitled  to  the  value  of  Jam& 

Barbers  share,  as  ascertained  by  the  stock-taking,  according  to 

sect.  19,  without  any  deduction  for  losses  subsequently  ascertained. 

There  will  be  no  costs  given,  as  the  question  is  one  of  difficulty. 

Solicitors :  Messrs.  EUl,  Son,  <&  Heald  ;  Messrs.  MarJsby  c&  Tarry. 


July  22. 


L.  J.  J.  In  re  HEATHER. 

J5I?  SulicitoT'-Taaiation— Amending  BUI  after  Delivery. 

A  uolicitor  who  has  delivered  his  bill  to  the  person  chargeable  therewith, 
cannot  afterwards  avoid  the  taxation  of  the  bill  by  withdrawing  it  and  de- 
livering an  amended  bill,  even  though  the  person  chargeable  sent  back  the 
original  bill,  with  suggested  alterations,  which  were  partially  acquiesced  in. 

X  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls. 

Messrs.  Heather,  Son,  &  OtU  were  the  solicitors  for  a  building 
society,  which  held  a  mortgage  on  certain  leasehold  houses  belong- 
ing to  Mr.  J.  Martin.  After  Mr.  Martin's  death,  on  the  18th 
of  February,  1870,  the  solicitors  of  his  administrators,  Messrs. 
Pritchard  &  Sons,  sent  a  cheque  for  £166  17d.  lid.,  the  amount 
due  for  the  mortgage-debt  and  interest,  to  Messrs.  Heather,  who 
declined  to  accept  it  or  to  deliver  up  the  deeds  until  their  bill  of 
costs  relating  to 'the  mortgage  was  paid.  On  the  14th  of  April, 
1870,  Messrs.  Heather  sent  their  bill  of  costs  to  Messrs.  Pritchard, 
amounting  to  £83 168.  lOd.  Messrs.  Pritchard,  on  examining  the  bill, 
considered  that  some  of  the  items  were  improperly  charged  to  their 
clients.  ITiey  therefore  altered  the  bill  in  pencil,  striking  out 
these  items,  and  thereby  reducing  the  bill  to  £47  6s.  4f?.,  and  sent 
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it  back  to  Messrs.  Heather  on  the  21st  of  April,  1870,  with  a  letter,      l.  J.  j. 
in  which  they  said : —  1870 

"  We  return  the  mortgagees'  costs  against  the  administratoi's,  the  „^"  ^^ 
payment  of  which  you  require  before  delivering  up  the  title-deeds  — 
of  the  property.  We  have  gone  through  the  bill,  and  taken  off  in 
pencilling  what,  as  it  appears  to  us,  the  administrators  are  not  liable 
to  pay,  and  the  result  is  that  the  bill  is  thus  reduced  to  £47  68.  4d. 
We  are,  of  course,  prepared  to  consider  any  observations  you  may 
wish  to  make  with  reference  to  any  of  the  items  taken  off,  and  we 
shall  be  glad  to  hear  from  you  in  the  course  of  two  or  three  days 
upon  the  subject,  by  which  time  we  expect  you  will  return  us  the 
bill." 

No  answer  having  been  returned  to  this  letter,  Messrs.  Pritchard 
wrote  again  on  the  27th  of  April,  as  follows : — 

"  Unless  we  hear  from  you  in  the  course  of  to-morrow  in  reply 
to  our  letter  of  the  21st  instant,  we  must  assume  that  you  decline 
to  agree  to  our  deductions  in  the  bill  of  costs  of  the  mortgagees. 
Wo  cannot  allow  the  matter  to  remain  open  any  longer,  as  we 
have  been  trying  for  months  to  have  it  settled  and  the  deeds  de- 
livered up,  but  without  effect.  In  any  case,  we  shall  expect  to  have 
the  bill  returned  by  to-morrow." 

A  few  days  afterwards  Messrs.  HecUlier  sent  back  the  bill  of  costs, 
with  pencil  marks,  signifying  their  agreement  in  some  of  the 
alterations,  but  not  in  others. 

On  the  10th  of  May  Messrs.  Priiehard  wrote  again,  adhering  to 
their  first  alterations. 

On  the  20th  of  May  Messrs.  Heather  asked  for  the  loan  of  the 
original  bill  of  costs,  and  on  the  27th  of  May  they  sent  in  a  fresh 
bill,  in  which  some  of  the  items  objected  to  were  omitted,  and  the 
total  amount  reduced  to  £57  17«. 

Messrs.  Pritchard^  however,  refused  to  accept  this  amended  bill ; 
and  after  some  further  correspondence  they  obtained  an  order  to 
tax  the  original  bill  for  £83  16s.  lOd. 

On  the  30th  of  June  Messrs.  Heather  applied  to  the  Master  of  the 
Bolls  for  an  order  to  discharge  the  order  for  taxation,  which  the 
Master  oi  the  Bolls  refused.  Messrs.  Heather  now  renewed  tl;e 
application  before  the  Court  of  Appeal. 
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L.  J.  J.         Mr.  Freding^  for  the  Appellants : — 
}^J2»  ^^  admit  that,  after  an  order  for  taxation  under  the  SolicUon' 


In  re       Jjst,  or  even  after  a  threat  of  taxation^  a  solicitor  cannot  withdraw 

*    a  bill  which,  he  has  delivered ;  but^  before  such  a  proceeding  is 

threatened,  he  is  justified  in  amending  his  bill ;  and,  indeed,  it  is 
his  duty  to  do  so  if  objections  are  made  to  any  of  the  items.  K  it 
were  not  so,  a  solicitor,  through  a  mere  mistake,  might  be  subjected 
to  costs,  although  he  is  perfectly  willing  to  correct  the  mistake.  In 
the  present  case  the  other  solicitors  invited  Messrs.  Heather  to  amend 
their  bill.  It  must,  therefore,  be  considered  to  have  been  amended 
with  their  consent,  in  which  case  it  is  always  admitted  that  the 
original  bill  cannot  be  taxed :  In  re  Catlin  (1) ;  Davis  v.  Earl  of 
Dysart  (2).  And  even  where  there  has  been  no  consent,  an  amended 
biU  is  allowed  where  there  is  a  honafde  desire  to  correct  a  mistake : 
Loveridge  v.  Botham  (3) ;  In  re  Chambers  (4).  In  the  present  case 
there  was  no  intentional  overcharge.  The  items  objected  to  related 
to  business  which  had  been  actually  done ;  but  the  retainer  of  the 
solicitors  was  questioned.  Where,  as  in  this  case,  the  costs  are 
chargeable  to  a  third  party,  there  must  at  first  necessarily  be  a 
doubt  as  to  some  of  the  items. 

Mr.  Chitty,  for  the  Bespondents : — 

The  rule  that,  in  cases  of  taxation  under  the  Solicitors^  Act^  a  soli- 
citor must  abide  by  the  bill  which  he  has  delivered,  is  clearly  laid 
down  in  In  re  Carven  (5),  and  has  been  always  acted  on.  In  In  re 
Chambers  there  were  special  circumstances.  The  mar^nal  note 
is  too  general,  and  not  justified  by  the  report  To  allow  a  solicitor 
to  withdraw  a  bill  after  having  ascertained  the  extent  of  his  client's 
objections,  and  then  to  substitute  another  so  as  to  avoid  the  costs  of 
the  taxation,  would  be  offering  a  premium  to  speculative  charges. 

Mr.  Fredinff,  in  reply. 

Sir  W.  M.  James,  L.J. : — 

There  may  be  some  hardship  to  the  solicitors  in  this  case,  having 
regard  to  the  fact  that  they  were  requested  to  amend  their  bill ; 

(1)  18  Beav.  508,  619.  (3)  1  B.  &  P.  49. 

(2)  21  Ibid.  124, 132.  (4)  34  Beav.  177. 

(5)  8  Beav.  436. 
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and  there  may  be  a  reason  for  the  apparent  overcharge  in  the      L.  J.  j. 
explanation  suggested  that  some  things,  for  which  charges  were        1870 
made,  were  things  done  without  a  proper  retainer ;  but  the  Court       j^^ 
must  deal  with  the  matter  with  reference  to  the  general  rule  in    ^»^'^"g»> 
ordinary  cases.    And  I  confess  that  I  am  glad  that  the  result  of 
this  discussion  has  been  to  satisfy  me  that  the  judgment  and  order 
of  the  Master  of  Bolls  are  free  £rom  technical  objection,  as  they  are 
consistent  with  the  interests  of  justice.    Such  a  case  as  this  may 
yery  well  happen.     A  mortgagor  whose  deeds  are  in  the  possession 
of  the  mortgagee,  feeling  himself  very  much  at  the  mercy  of  the 
mortgagee,  wishes  to  pay  off  the  mortgage  and  get  the  deeds  out 
his  hands.     The  mortgagee's  solicitor  says,  "Tou  must  pay  my 
bill  before  you  can  do  so.*'    The  solicitor,  in  such  a  case,  is  very 
much  tempted  to  introduce  into  his  bill  a  great  many  charges  to 
which  he  is  not  strictly  entitled.    The  mortgagor  is  minded  to 
question  the  bill  of  costs.    He  knows  that  the  solicitor  has  so  com« 
mitted  himself  that,  if  he  has  the  bill  taxed,  he  is  sure  of  the  costs. 
The  moment  the  bill  was  delivered  the  mortgagor  acquired  the 
right  to  have  it  taxed;  but  his  solicitor,  instead  of  taking  advantage 
of  that  right,  with  the  comity  which  ought  always  to  exist  between 
professional  men,  says,  "  I  have  looked  through  the  bill,  and  find 
many  improper  charges ;  but  if  you  are  satisfied  to  take  so  much  in 
full  payment,  I  will  advise  my  client  to  pay  that  sum  and  not  to 
have  the  bill  taxed."    Then  the  mortgagee's  solicitor  is  tempted  to 
say,  **  If  I  can  so  alter  the  bill  as  just  to  avoid  taxation,  I  will  do 
so.     I  know  now  what  objections  will  be  made.    I  cannot  sustain 
all  the  charges  of  my  original  bill,  but  I  am  sure  of  £47  at  least ; 
I  will  put  on  so  much  more  as  will  leave  me  safe  against  the  costs 
of  taxation,  and,  if  it  is  attempted,  I  shall  have  the  profit  of  con- 
ducting the  business."    I  do  not  say  that  the  solicitors  in  this 
particular  case  reasoned  in  this  way,  but  such  a  case  is  very  L'kely 
to  happen. 

I  am  glad,  therefore,  that  the  Master  of  the  Bolls  has  made  such 
a  course  of  proceeding  impossible.  I  am  of  opinion  that  his  judg- 
ment was  rights  technically,  substantially,  and  morally.  The 
appeal,  therefore,  must  be  dismissed  with  costs. 

Solicitors :  Messrs.  Heather,  Son,  &  OiU ;  Messrs.  FrUchard  & 


698  CHANCERY  APPEALS.  [L  R. 


L.J.J.  In  re  WHITE,  a  Person  op  unsound  Mind. 

1870 

,*7^  lYustee  Act,  1850,  m.  6,  24t— Lunatic  Co-Trustee— Vesting  Order. 

July  9. 

^^^^^^ 

One  of  the  three  executors  of  a  surviviDg  trustee  of  canal  shares  was  of 
unsound  mind,  and  the  other  two,  when  applied  to  hy  the  persons  ahsolntely 
entitled  to  the  shares,  declined  to  do  anything  : — 

Beld,  that  an  order  could  be  made  vesting  the  right  to  transfer  the  shares 
in  the  persons  beneficially  entitled. 

U  NDEK  the  trasts  of  a  settlement,  dated  the  20th  of  November^ 
1828,  made  on  the  marriage  between  Tliomas  NtchoU  and  Maria 
Kett^  both  since  deceased,  EUen  NichoU  and  Maria  NieTioU,  the 
two  children  of  the  marriage,  became  absolutely  entitled  to  the 
trust  funds  in  equal  shares,  subject  to  the  life  interest  of  their 
father.  Ellen  Nichdl  died  in  1853,  and  the  father  in  1867. 
Esther  Gde  had  become  entitled  to  the  share  of  Ellen  NichoU,  by 
representation,  through  the  father. 

The  surviving  trustee  of  the  settlement  was  Edward  DoumeSj 
who  died  in  1863,  leaving  a  will  and  codicil  appointing  four 
executors,  all  of  whom  proved.  The  three  survivors  were 
Philippa  F.  BowneSy  Charles  White,  and  E.  W.  Sianletj.  CImrles 
White  had  become  of  unsound  mind,  though  not  found  so  by 
inquisition. 

Part  of  the  trust  property  consisted  of  four  Oxford  Canal  shares. 
Esther  Ode  and  Maria  Nichdl,  by  writing,  requested  P.  F,  Dotcnes 
and  E.  W,  Stanley  to  transfer  the  shares  to  them,  but  they  neglected 
to  do  so  for  more  than  twenty-eight  days,  and  declined  to  take 
any  step  in  the  matter. 

Esther  Gole  and  Maria  Nichdl  occorduiglj  presented  a  Petition, 
intituled.  In  Lunacy  and  Chancery,  asking  that  the  right  to 
transfer  two  of  the  shares  might  be  vested  in  Esther  Gole,  and  the 
right  to  transfer  the  other  two  in  Maria  NichoU. 

Mr.  E.  Cutler,  for  the  Petitioner,  referred  to  the  Trustee  Act, 
1850,  ss.  5  and  24 ;  and  Ex  parte  Bradshaw  (1). 

(1)  2  D.  M.  &  G.  900. 
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Sir  W.  M.  James,  L. J. : —  l.  j.  j. 

The  order  asked  for  is  not  within  the  strict  letter  of  the  Act.        ifZ? 


Lunacy — AUowance  to  Neat  of  Kin, 

Weekly  allowances  ordered  out  of  the  surplus  income  of  a  wealthy  lunatic 
to  needy  collateral  relatives  who  were  supposed  to  be  her  next  of  kin,  though 
their  title  as  such  had  not  been  established,  and  for  whom  the  lunatic,  while 
sane^  had  expressed  an  intention  to  make  some  provision. 

1  HIS  was  a  Petition  by  the  committee  of  the  estate  asking,  among 
other  things,  for  allowances  to  some  of  the  poor  relatives  of  the 
lunatic. 

By  a  report  of  the  Master  in  Lunacy,  dated  the  23rd  of  April, 
1869,  it  was  found,  among  other  things,  that,  so  far  as  the  Master 
was  able  to  ascertain,  John  Miller,  Thomas  Miller,  Mary  Ann 
Hayes,  Frances  Chamberlain,  Ann  Qreen,  the  Petitioner  Thom^as 
Bailey,  and  Ann  Anderson,  were  some  of  the  lunatic's  nearest  rela- 
tives, and  supposed  cousins  and  next  of  kin,  and  that,  having  regard 
to  the  circumstances  therein  proved,  he  had  deemed  it  inexpedient 
thaty  for  the  present,  the  inquiry  as  to  the  lunatic's  next  of  kin 
should  be  prosecuted,  and  he  approved  of  the  Petitioner  Thomas 
Bailey  as  the  proper  person  to  be  appointed  committee  of  the 
estate. 

No  other  persons  had  come  in  to  prove  themselves  next  of  kin, 
though  the  usual  advertisements  had  been  issued. 

Vol.  V.  3  /  1 


As,  however,  under  the  terms  of  the  Act,  an  order  might  be  made      J^^  ^ 

,                                                       \Vhitb. 
vesting  the  right  to  transfer  the  shares  in  the  truj^es  who  are  of       

«ound  mind,  and  then,  by  a  second  order,  that  right  might  be  vested 

in  the  Petitioners,  on  the  ground  of  the  refusal  of  the  sane 

trustees  to  act,  I  think  that  I  shall  not  be  exceeding  the  powers 

of  the  Act  in  avoiding  this  circuity,  and  making  the  order  as 

prayed. 

Solicitors : — J.  &  B.  QaU. 


In  re  FROST,  a  'B^'bsos  op  unsound  Mind.  l.  j.  j. 


1870 
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L.  J.  J.  The  Immtic  was  a  maiden  lady  aged  fifty-nine.    She  was  poe- 

1870       sessed  of  considerable  real  estate,  and  of  personalty  to  the  yalne  <^ 

In  re       more  than  £70,000.    Her  whole  income  was  about  £4500.    A 

^f^'      scheme  had  been  settled,  allowing  £620  per  annmn  for  her  main- 

tenance,  and  it  appeared  that  no  increase  of  that  allowance  would 

make  her  more  comfortable. 

John  Miller  was  a  batcher's  assistant,  aged  sixty-one,  and  had 
an  income  of  £1  9s.  6d,  a  week,  chiefly  arising  from  his  labonr. 
Thomas  Miller  was  a  labouring  lead-worker,  aged  fifty-nine,  with  a 
wife  and  family,  and  earned  £1  per  week,  which  was  his  only  in- 
come. Mary  Ann  Hayes  was  of  the  age  of  fifty-four  years,  and  her 
husband  was  a  stocking-maker,  with  no  income  except  his  earnings, 
which  did  not  exceed  25s.  per  week.  Ann  Anderson  was  of  the 
age  of  fifty-three  years,  and  her  husband  was  a  journeyman  tailor, 
earning  18a.  6d,  per  week. 

During  the  joint  lires  of  the  lunatic  and  her  mother  they  lived 
together,  and  treated  their  incomes  as  a  common  fund.  Thej 
made  weekly  allowances  of  5s.  apiece  to  Samuel  Miller  (the  fitther 
of  John  Miller,  Thomas  Miller,  and  Mary  Ann  Hayes),  to  Ann 
Bailey  (the  mother  of  the  Petitioner  and  of  Frances  Chamberlain 
and  Ann  Oreen),  and  to  Charles  Miller  (the  father  of  Ann  Ander- 
son) ;  and  such  allowances  were  regularly  paid  to  them  for  more 
than  twenty  years,  and  up  to  the  time  of  their  respective  deaths. 

Thomas  Miller  had  a  conversation  with  the  lunatic's  mother, 
some  time  before  her  death,  as  to  making  somer  provision  for  her 
nephews  and  nieces,  and  she  told  him  she  should  make  some 
provision  for  them  at  her  death,  and  that  when  she  died  all  her 
nephews  and  nieces  should  have  equal  shares  to  a  farthing;  and  she 
hoped  that  they  would  all  take  care  of  it  as  she  had  done,  and  that 
it  would  do  them  all  good. 

After  the  death  of  the  lunatic's  mother,  and  the  day  before  the 
funeral,  Thomas  MiUer^s  wife  visited  the  lunatic  at  her  residence, 
and  in  conversation  said  she  hoped  her  aunt  had  not  died  without 
making  a  will ;  and  she  reminded  the  lunatic  of  her  mother's  promise 
to  make  some  provision  for  her  nephews  and  nieces,  in  answer  to 
which  the  lunatic  said  she  had  not  done  so.  Mr&  Miller  then  said 
to  the  lunatic,  "  As  my  aunt  is  now  dead  she  cannot  carry  out  her 
promise,  but  you  may  do  so ;  and  as  they  are  your  nearest  relatives, 


John  Miller     . 

.     1    0 

0  per  week. 

Thomas  Miller 

1  10 

0        „ 

Mary  Ann  Hayes     . 

.    1  10 

0        „ 

Frances  Chamberlatn    . 

1  10 

0        „ 

Ann  Oreen 

.     1  10 

0        „ 

Ann  Anderson 

1  10 

0        „ 

£8  10    0 

The  Master  was  inclined  to  grant  the  allowances,  but  thought 
it  better  to  refer  the  matter  to  the  Lords  Justices,  and,  in  his 
report  of  the  23rd  of  April,  1869,  submitted  to  their  Lordships 
whether  the  proposed  allowances  should  be  made  out  of  the  large 
surplus  of  the  lunatic's  estate,  which  surplus,  as  he  stated,  it  was 
estimated  would  amount  to  not  less  than  £3700,  after  making 
provision  for  maintenance,  and  the  allowances  therein  mentioned. 

In  May,  1869,  the  above-mentioned  relatives,  except  J,  Bailey, 
presented  a  Petition  for  confirmation  of  the  report,  and  asking  for 
the  above  allowances  to  be  made;  and  it  was  shewn  that  the 
lunatic  had,  before  her  lunacy,  made  the  allowances  to  Mrs.  Cham' 
herlain  and  Mrs.  Oreen,  and  also  an  allowance  to  a  Miss  Knight. 
By  the  order  dated  the  28th  of  May,  1869,  made  on  this  petition, 
the  allowances  to  Miss  Knight,  Mrs.  Ohamberlain,  and  Mrs.  Oreen 
were  continued,  as  also  certain  payments  to  charities  to  which  the 
lunatic  and  her  mother  had  subscribed,  but  no  order  was  made  as 
to  the  other  allowances  asked  for. 

A  physician,  who  had  been  instructed  by  the  Master  to  visit  and 

3  72  1 


VOL.  v.]  CHANCERY  APPEALS.  701 

and  all  in  the  downhill  of  life,  I  hope  you  will  think  of  them.**      L.  J.  J. 
Whereupon  the  lunatic  stated  she  had  no  objection  to  making        1870 
them  a  handsome  present  that  would  make  them  comfortable  in       j„  ^ 
their  old'  age,  but  she  must  have  time ;  Mrs.  MiUer  answered,  "  I      ^b^bt. 
suppose,  cousin,  you  mean  after  my  aunt's  funeral  is  settled  down  ?' 
to  which  the  lunatic  replied,  "  Just  so."    The  incapacity  of  the 
lunatic  manifested  itself  within  a  month  from  this  conversation. 

A  state  of  facts  was  carried  in  before  the  Master  in  Lunacy  by 
the  next  of  kin,  who  proposed  that^  having  regard  to  the  wealth  of 
the  lunatic,  and  to  the  expectations  of  the  relatives  in  the  event  of 
her  death,  allowances  should  be  made  to  them  as  follows : — 

£  s.    d. 
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L.  J.  J.     examine  the  limatic»  reported  on  the  14th  of  January,  1870,  tibat 

1870        her  case  was,  as  he  feared,  incurable. 

^1^  The  present  Petition,  setting  forth  more  fully  the  circumstances 

Fbo0t.  shewing  the  lunatic's  intention  before  her  insanity  to  do  something 
for  her  poor  relatives,  asked  that,  having  regard  to  the  old  age  and 
impoverished  circumstances  of  Johry  MiUery  Thomas  Miller^  Mary 
Ann  Hayes,  and  Ann  Anderson,  and  to  the  circumstances  and 
estate  of  the  lunatic,  and  the  large  and  accumulating  yearly  sur- 
plus income,  and  to  the  expectations  of  the  relatives,  and  also  to 
what»  as  the  Petitioner  believed,  the  lunatic  herself  would  have 
done,  the  Petitioner  might  be  at  liberty  to  pay  to  John  Miller, 
Thomas  Miller,  Mary  Ann  Hayes,  and  Ann  Anderson  respectively 
the  weekly  allowances  thereinbefore  mentioned  out  of  the  income 
of  the  lunatic's  property,  and  that  such  allowances  might  commence 
from  the  19th  of  April,  1870. 

Mr.  SoiUhffate,  Q.C.,  and  Mr.  Chitty,  for  the  Petitioner,  referred 
to  In  re  Orofi  (1). 

Mr.  Olasse,  Q.C.,  and  Mr.  LococTc  WeVb,  for  the  other  cousins. 

Mr.  L.  Field,  for  the  former  solicitor  of  the  lunatic,  who  had 
been  directed  by  the  Master  to  attend  the  proceedings,  on  account 
of  his  intimate  acquaintance  with  the  lunatic's  affairs. 

Sir  W.  M.  James,  L  J. : — 

In  this  case  it  appears  highly  probable  that  if  the  alleged  cousins 
do  not  establish  their  claim  to  be  next  of  kin  no  one  else  will. 
Considering  this,  and  considering  their  poverty,  the  evidence  of  the 
intention  of  the  lunatic  to  do  something  for  them,  and  the  amount 
of  her  income,  which  far  exceeds  anything  that  can  ever  possibly 
be  required  for  her  own  wants,  I  think  that  I  may  venture  to 
make  the  order  asked,  which  will  do  no  more  than  what  the 
lunatic  herself  probably  would  have  done  had  she  continued  sane. 
Whatever  they  receive  will  be  taken  into  account  against  any- 
thing to  which  they  may  ultimately  become  entitled  as  next  of  kin 
of  the  lunatic 

Solicitors :  Messrs.  Aldridge  &  Thorn ;  Mr.  O.  CheaUe. 

(1)  32  L.  J.  (Ch.)  481. 
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.,    Ex  parte  CAMPBELL,    In  re  CATHCART.  L  J.  J. 


Bankrupt^  Aei^  1861,  8,  216 — Examination  of  Witness. 

A  witness  who  was  being  examined  under  the  Bankruptcy  Act,  1861, 
8.  216,  was  asked  where  the  bankrupt's  father  was  residing.  The  witness, 
who  was  the  father's  solicitor,  declined  to  answer,  and  stated  that  *'  the  place 
of  residence  of  my  said  client  came  to  my  knowledge  in  my  professional 
capacity,  and  in  the  course  and  in  consequence  of  the  professional  employ- 
ment in  which  I  was  engaged  on  his  behalf,  and  in  no  other  way  " : — 

Held  (affirming  the  decision  of  the  Registrar),  that  the  witness  had  not 
made  a  case  for  excusing  himself  from  answering  on  the  ground  of  profes- 
sional privilege : 

Held,  also,  on  the  authority  of  Ex  parte  Voget  (1),  decided  under  5  Geo.  2, 
c.  30,  s.  16,  that  the  question  was  one  which  was  authorized  by  the  Act 

Where  a  clause  in  an  Act  of  Parliament  which  has  received  a  judicial 
interpretation  is  re-enacted  in  the  same  terms,  the  L^slature  is  to  be  deemed 
to  have  adopted  that  interpretation. 

XHIS  was  a  motion  by  Arthur  Campbell  to  discharge  an  order  of 
Mr.  Begistrar  Sprinff-Bice,  disallowing  an  objection  taken  by  him 
to  answering  a  certain  question  put  to  him  by  the  Sherifif-substi- 
tute  in  Edinburgh,  and  remitting  the  matter  to  the  sheriff  that 
he  might  proceed  with  the  examination. 

JB.  A.  E.  Cathcart  having  been  adjudicated  a  bankrupt,  an  order 
was  made,  dated  the  23rd  of  February,  1870,  by  which,  after 
reciting  that  it  appeared  that  James  Wilkie  and  Arthtir  OampbeU, 
both  of  Edinhurffhy  were  persons  believed  to  be  capable  of  giving 
information  with  regard  to  the  estate  and  dealings  of  the  bankrupt, 
it  was  ordered  that  they  should  be  examined  in  Scotland  touching 
such  matters,  and  that  such  examination  should  be  taken  before 
the  sheriff  of  the  county  of  Edinburffh. 

Campbell,  on  being  examined,  stated  that  he  was  acquainted  with 
the  terms  of  a  trust  disposition  made  in  1865  by  Sir  John  Catheari, 
the  father  of  the  bankrupt,  and  that  under  it  the  bankrupt  was 
entitled  to  an  annuity.  After  some  other  questions  relating  to  pro- 
perty, he  was  asked,  **  Where  is  Sir  John  Cathcart  residing  at  pre- 
sent ?"  The  witness,  who  was  a  writer  to  the  signet,  declined  to 
answer  this  question  on  the  ground  of  professional  confidence,  the 
objection  being  thus  stated  by  him  in  an  affidavit : — 

(1)  2  B.  &  A.  219. 
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L.  J.  J.  **  I  am  the  law-agent  in  Scotland  for  Sir  J.  Catheart^  and  I  am 

1870        now  acting  for  him  in  the  management  of  his  afifairs  and  the  trans- 

Ex  parte     Action  of  his  law  business.    The  place  of  residence  of  my  said 

'^Jf™*"^    client^  the  said  Sir  /.  Cathcarl^  came  to  my  knowledge  in  my  pro- 

Cathoabt.    fessional  capacity,  and  in  the  coarse  and  in  consequence  of  the 

professional  employment  in  which  I  was  engaged  on  his  behalf, 

and  in  no  other  way." 

The  afiSdavita  shewed  that  in  SeoUand  a  writer  to  the  signet 
stood  in  the  same  position,  with  regard  to  professional  confidence, 
as  a  solicitor  in  England. 

The  objection  having  been  reported  for  the  decision  of  the  Court 
of  Bankruptcy,  the  Begistrar  made  the  order  under  appeal. 

Mr.  De  Oex,  Q.C.,  and  Mr.  O.  W.  Lawrance,  for  the  Appellant : — 

This  examination  takes  place  under  the  Bankruptcy  Act,  1849, 
s.  122,  and  a  question  like  this  is  not  warranted  by  the  terms  of 
that  section:  Ranuibotham  y.  Senior  (1) ;  ^  parte  Alexander  (2). 
The  Court  will  not  allow  such  a  question  to,  be  put  unless  it  is 
shewn  to  be  material  to  a  discovery  of  the  bankrupt's  property. 

Mr.  Window,  and  Mr.  Finlay  Kniffht,  for  the  assignee  in  support 
of  the  order : — 

We  want  to  obtain  discovery  of  the  banki^upt's  property  in  Sect- 
land,  and  we  are  taking  what  we  consider  the  most  effectual  means 
to  that  end.  The  examination  is  under  the  Bankruptcy  Act,  1861, 
s.  216 ;  and  in  Ex  parte  Yogd  (3),  it  was  decided  that  a  section  in 
almost  the  same  terms  authorized  a  question  of  this  kind. 

Mr.  De  Qex,  in  reply : — 

As  Lord  Westbwry  says,  in  Ex  parte  Alexander,  there  mus&  be 
some  limit  to  the  questions  to  be  asked.  The  only  case  referred  to 
against  us  related  to  a  wife,  who  might  be  presumed  to  know 
something  about  her  husband's  property. 

Sib  W.  M.  James,  L. J. : — 

I  am  of  opinion  that  the  objection  to  answer  fails  on  both 

grounds.      The  first  ground  taken  is,  that  the  residence  of  the 

:  (1)  Law  Bep.  8  Eq.  675.  (2)  1  D.  J.  &  S.  311. 

(3)  2  B.  &  A.  219. 
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bankrnpt's  &ther  is  only  known  to  the  witness  because  he  is  the 
solicitor  (or  rather  the  writer  to  the  signet)  or  professional  adviser 
of  the  father.  That  is  not  sufficient,  according  to  my  view  of 
the  law,  to  protect  the  solicitor  from  answering.  What  a  solicitor 
is  privileged  from  disclosing  is  that  which  is  communicated  to 
him  Buh  (nfftHo  eonfessionis — that  is  to  say,  some  fact  which  the 
dient  communicates  to  the  solicitor  for  the  purpose  of  obtaining 
the  solicitor's  professional  advice  and  assistance ;- the  principle 
being,  that  such  communications^ought  to  be  privileged,  because 
otherwise  a  man  would  be  deterred  from  fiiUy  disclosing  his 
case,  so  as  to  obtain  proper  professional  aid  in  a  matter  in  which 
he  is  likely  to  be  thrown  into  litigation.  But  a  solicitor's  know- 
ledge of  his  client's  residence,  even  though  he  knows  it  simply 
in  consequence  of  the  professional  business  in  which  he  has  been 
acting  for  him,  is  not  on  that  ground  alone  a  matter  of  confes- 
sion, so  as  to  be  in  the  nature  of  a  privileged  or  confidential 
communication.  The  solicitor  may  know  it  because  the  client 
said,  **  I  have  got  a  lease  to  execute — ^you  must  send  it  me  there 
and  I  will  execute  it,"  or  because  he  may  have  received  letters, 
dated  from  such  a  place,  telling  him  where  he  may  see  him  for 
the  purpose  of  making  a  communication.  The  client's  place  of 
residence  in  such  a  case  is  a  mere  collateral  fact>  which  the 
solicitor  knows  without  anything  like  professional  confidence ;  and 
therefore  the  mere  statement^ ''  The  place  of  residence  of  my  client 
came  to  my  knowledge  in  my  professional  capacity,  and  only  in 
consequence  of  my  employment  as  his  solicitor,"  is  not,  to  my  mind, 
nearly  enough  to  warrant  the  solicitor  in  refusing  to  answer  the 
question  as  to  where  his  client  is  residing.  If,  indeed,  the  gentleman's 
residence  had  been  concealed ;  if  he  was  in  hiding  for  some  reason 
or  other,  and  the  solicitor  had  said,  **  I  only  know  my  client's  resi- 
dence because  he  has  communicated  it  to  me  confidentially,  as  his 
solicitor,  for  the  purpose  of  being  advised  by  me,  and  he  has  not 
communicated  it  to  the  rest  of  the  world,"  then  the  client's  resi- 
dence would  have  been  a  matter  of  professional  confidence ;  but 
the  mere  statement  by  the  solicitor,^that  he  knows  the  residence 
only  in  consequence  of  his  professional  employment,  is  not 
sufficient 
Then  the  second  ground  is,  that  the  question  is  not  one  oon- 
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cerning  the  professioD,  trade,  dealings,  or  estate  of  the  bankrupt. 
It  certainly  is  difficult  to  bring  it  within  the  words  of  the  Act  oi 
Parliament,  but  the  very  same  words  were  used  in  5  Geo.  2,  c.  30, 
s.  16,  and  the  Court  of  Queen's  Bench,  in  Ex  parte  Yogd  (1),  put 
upon  them  a  very  salutary  construction,  which  I  am  glad  to 
follow :  for  it  would  be  absurd,  if,  where  you  have  to  inquire  as 
to  the  dealings  and  estate  of  a  bankrupt,  you  were  not  allowei 
to  ask  the  residence  of  the  person  who  is  most  likely  to  be  able 
to  giro  information  about  them.  Suppose  that  A.  B.  is  known  to 
have  been  present  when  a  murder  was  committed  and  cannot 
be  found,  but  C.  D,  knows  where  A.  B.  is,  surely  a  magistrate 
would  not  have  the  slightest  hesitation  in  compelling  C.  D.  to 
come  before  him  and  tell  him  where  A,  B.  was  ?  So  here  it  is 
wished  to  know  where  the  father  is,  that  he  may  be  summoned 
to  give  evidence.  It  is  said  that  the  result  may  be  the  torturing 
of  the  father  by  questions  regarding  the  son's  dealings  and  transac- 
tions, but  the  law  allows  that  torture  to  be  practised,  and,  not- 
withstanding Lord  Weslbv/ry*s  disapprobation,  the  law  has  remained 
the  same— the  clause  having  been  imported  into  the  Act  of  1861 
without  any  modification.  I  must  therefore  assume  that  the 
Legislature,  notwithstanding  Lord  WesBmry's  objection,  has  thought 
fit  to  maintain  this  power  of  examination  as  far  more  likely  to  do 
good  than  to  do  harm — ^has  considered  it  better  to  press  persons 
to  appear  as  witnesses  in  a  Court  of  Justice,  than  to  give  fraudu- 
lent, persons  the  chance  of  escaping  the  consequences  of  their 
frauds.  Where  once  certain  words  in  an  Act  of  Parliament  have 
received  a  judicial  construction  in  one  of  the  Superior  Courts,  and 
the  Legislature  has  repeated  them  without  any  alteration  in  a 
subsequent  statute,  I  conceive  that  the  Legislature  must  be  taken 
to  have  used  them  according  to  the  meaning  which  a  Court  of 
competent  jurisdiction  has  given  to  them.  I  consider,  therefore, 
that  the  Legislature,  in  repeating  these  words  in  the  Act  of  1861, 
must  be  taken  to  have  adopted  the  meaning  put  upon  them  by  the 
Court  of  Queen's  Bench.  I  am  of  opinion,  therefore,  that  both 
grounds  of  objection  feiil. 

Solicitors :  Messrs.  Shouhridge  ;  Mr  E.  F.  Davis, 
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In  re  UNITED  SEEVICE  COMPANY.  l.  t.  J. 

HALL'S  CASE.  ^^® 

Company — ContrtbtUory -^  Subscriber  of  Memorandum — Surrender  cf  Shares 
be/ore  entry  on  Register — Director — Indemnity  against  past  (MU — OUrh 
vires  act — Dealing  in  Shares. 

ff.f  one  of  the  directors  of  a  company,  subscribed  the  memorandum  of 
association  for  500  shares,  but  only  250  were  allotted  to  him.  The  articles 
of  association,  among  other  clauses  relating  to  forfeiture,  gave  power  to 
the  directors  to  accept  from  any  shareholder  the  surrender  and  forfeiture  of 
his  shares.  The  company  were  expressly  prohibited  from  dealing  in  shares. 
The  directors  agreed  to  release  H,  from  all  liability  with  respect  to  the 
250  shares  not  allotted  to  him;  and  a  deed  was  executed  and  sealed 
with  the  company's  seal,  and  approved  at  a  general  meeting  of  share- 
holders, by  which  H,  was  released  from  all  future  calls,  and  indemnified 
against  all  past  liability  in  respect  of  those  shares.  Afterwards  the  company 
was  wound  up : — 

Hdd  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  deed  of 
release  and  indemnity  was  not  an  acceptance  of  a  surrender  and  forfeiture 
under  the  articles,  but  was  a  dealing  in  shares  by  the  company,  and,  aa 
such,  was  ttltra  vires  on  the  part  of  the  directors  and  the  company ;  and, 
consequently,  that  H.  must  be  on  the  list  of  tontributories  for  all  the  shares 
for  which  he  had  signed  the  memorandum  of  association. 

SnelTs  Case  (1)  distinguished. 

1  HIS  was  au  appeal  from  an  order  of  the  Master  of  the  Bolls 
made  in  the  winding  up  of  the  United  Service  Company^  Limited. 

The  company  was  formed  in  1865,  with  a  nominal  capital  of 
£1,000,000,  divided  into  100,000  shares  of  £10  each.  The  memo- 
random  of  association  was  subscribed  by  General  Hall,  who  was 
one  of  the  first  directors,  and  by  four  others,  for  500  shares  each, 
and  by  two  others  for  a  smaller  number.  Only  250  shares  were, 
however,  allotted  to  General  EdU. 

The  37th  to  the  46th  clauses  of  the  articles  of  association  re- 
lated to  the  forfeiture  of  shares.  The  42nd  clause  provided  that  any 
member  whose  shares  were  forfeited  should,  notwithstanding  the 
forfeiture,  be  liable  to  pay  to  the  company  all  calls  owing  upon 
the  shares  at  the  time  of  the  forfeiture.    The  46th  clause  was  as 

(1)  Law  Rep.  5  Ch.  22. 
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L.J.  J.      follows:  ''The  directors  may,  if  they  think  proper,  at  any  time 
1870        accept  from  any  member  the  surrender  and  forfeiture  of  any  shares 
Hall's  Oabb.  which  he  is  desirous  of  surrendering  and  forfeiting." 

The  95th  clause  defined  the  powers  of  the  directors,  and  the 

19th  sub-section  of  that  article  was  as  follows :  '' Nothing  herein 
contained  shall  authorize  the  board  to  purchase  or  deal  in  any 
shares,  and  the  company  and  the  board  are  expressly  prohibited 
from  purchasing  or  dealing  in  such  shares.'* 

At  a  meeting  of  the  directors  of  the  company,  held  on  the  7th 
of  January,  1868,  it  was  resolved  that  General  EaU  and  the  other 
persons  who  had  subscribed  the  memorandum  of  association  should 
by  deed  under  the  iseal  of  the  company  be  released  from  all  future 
liability,  and  indemnified  against  all  past  liability  in  respect  of  the 
shares  to  which  they  might  be  entitled  by  reason  of  having  sub- 
scribed the  memorandum  of  association,  and  that  such  release 
should  be  submitted  for  the  approval  of  an  extraordinary  general 
meeting  of  the  company. 

On  the  18th  of  February,  1868,  an  extraordinary  general  meet- 
ing, specially  summoned  for  the  purpose,  was  accordingly  held, 
when  it  was  resolved  that  the  proposed  deed  of  release  and  indem- 
nity be  approved  and  confirmed,  and  that  the  directors  be  requested 
to  affix  to  it  the  common  seal  of  the  company. 

The  deed  of  release,  so  approved,  was  accordingly  sealed  with 
the  seal  of  the  company.  It  was  dated  the  31st  of  March,  1868, 
and  was  made  between  the  company  of  the  one  part,  General  HaB 
and  others  (being  the  persons  who  had  signed  the  memorandum 
of  association)  of  the  other  part,  and  after  reciting  the  allotment  of 
shares,  and  that  the  attention  of  the  parties  thereto  of  the  second 
part  had  been  drawn  to  recent  decisions  of  the  Court  of  Chancery 
on  the  liability  of  persons  subscribing  memorandums  of  association, 
and  that  they  desired  to  have  their  position  ascertained,  and 
reciting  the  resolution  passed  at  the  meeting  of  the  18tli  of  Feb- 
ruary, 1868,  it  was  witnessed  that  in  consideration  of  the  release 
by  the  parties  of  the  second  part  thereinafter  contained,  the  said 
company  did  thereby  release  the  said  parties  from  all  actions^ 
claims  and  demands  at  law  or  in  equity  in  respect  or  on  account  of 
their  having  subscribed  the  said  memorandum  of  association,  and 
did  declare  that  the  company  and  its  estate  would  indemnify  the 
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said  parties  from  and  against  all  claims  and  demands  which  could     L.  J.  j. 
be  made  against  them  respectively  by  reason  of  their  haying  sub-        1S70 
scribed  the  said  memorandum.    And  the  said  deed  contained  a  hall^ase. 
release  and  renunciation  of  claim  by  the  parties  of  the  second  part        ^ 
to  the  company  in  respect  of  any  shares  in  respect  of  which  they 
were  not  entered  as  proprietors  in  the  company's  register  of 
members ;  and  the  same  parties  agreed  to  do  and  execute  at  the 
costs  of  the  company  all  instruments  and  things  necessary  or 
proper  to  perfect  the  release,  it  being  the  intention  of  the  parties 
thereto  that  the  positions  of  the  parties  of  the  second  part  respec- 
tively towards  tiie  company  should  thenceforth  be  the  same  as  it 
would  have  been  if  there  had  been  registered  in  their  respective 
names,  as  well  as  the  number  of  shares  for  which  they  respectively 
signed  the  memorandum  of  association,  as  also  the  number  of 
shares  allotted  to  them,  and  they  had  respectively,  upwards  of  a 
year  before  the  execution  of  the  deed,  duly  transferred  all  such 
shares  except  those  of  which  they  were  then  entered  as  proprietors 
on  the  register  of  members. 

The  company  was  subsequently  ordered  to  be  wound  up,  and  the 
Master  of  the  Bolls,  on  the  application  of  the  official  liquidator, 
ordered  that  General  J9aS*8  name  should  be  put  on  the  list  of  con- 
tributories  for  500  shares,  so  as  to  include  the  250  shares  which 
had  not  been  allotted  to  him,  as  well  as  those  which  were  registered 
in  his  name,  his  Lordship  considering  that  the  deed  of  release  was 
beyond  the  powers  of  the  company.  General  HdO  appealed  from 
this  decision. 

Mr.  Jessdj  Q.C.,  and  Mr.  Chitty^  for  the  Appellant : — 

The  case  is  covered  by  SnelFs  Case  (1).  That  case  decided,  first, 
that  a  power  given  to  the  directors  by  the  articles  of  association 
to  accept  surrenders  of  shares  is  a  good  power ;  and,  secondly,  that 
shares  may  be  surrendered,  although  not  actually  allotted  and 
entered  in  the  register.  Li  the  present  case,  if  the  deed  of  release 
had  no  other  e£fect,  it  was  a  good  surrender  of  the  shares,  for 
which  no  particular  form  is  needed.  With  respect  to  the  covenant 
to  indemnify  General  HdU  against  the  calls,  the  general  meeting 
had  power  to  do  this.    The  e£fect  was  not  to  reduce  the  capital  of 

(1)  Law  Rep.  5  Gh.  22. 
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L.  J.  J.      the  company  by  eztiDgiiisliing  the  shareSi  for  the  shares  might  be 
}^o        immediately  re-issued. 

Mr.  Boidmrffhy  Q.C.,  and  Mr.  Chraham  Eariinffs,  for  the  official 
liquidator : — 

The  46th  article  stands  in  a  group  of  articles  which  refer  to  for- 
feiture,  and  the  words  are  '^  The  directors  may  accept  the  sar- 
render  and  forfeiture/'  shewing  that  the  clause  contemplated 
surrender  on  the  occasion  of  a  forfeiture^  not  surrender  on  any 
terms  which  the  directors  might  make.  In  the  present  case  there 
was  no  forfeiture,  otherwise  the  shareholder  would  have  been  made 
still  responsible  for  the  calls.  Neither  the  directors  nor  the 
general  meeting  had  any  power  to  release  a  shareholder  on  these 
terms.  It  was,  in  fact,  to  sweep  off  the  whole  amount  of  shares 
from  the  register,  to  reduce  the  capital  of  the  company  to  that 
extent,  and  to  throw  all  the  liability  of  the  extinguished  shares  on 
the  other  shareholders.  HtMon  t.  Scarborough  Cliff  Eotd  Cbm- 
pany  (1)  lays  down  the  principle  that  any  resolution  which  places 
one  body  of  shareholders  on  a  different  footing  from  the  others  is 
vUrd  vires.  That  case  was  not  cited  in  SnelTs  Case  (2).  But,  in 
truth,  SnelTs  Cass  is  distinguishable  from  the  present.  In  that 
case  SneU  had  retired  from  the  directorship,  and  the  directors  were 
bargaining  with  him  at  arm's  length ;  but  here  General  HaO  was 
one  of  the  directors,  who  were  bargaining  with  one  another  with- 
out regard  to  the  interests  of  the  shareholders.  We  contend, 
therefore,  that  the  release  was  void,  and  that  there  is  nothing  to 
take  the  case  out  of  the  authority  of  Evanses  Case  (3). 

Mr.  ChMtfy  in  reply : — 

If  the  clause  indemnifying  the  Appellant  against  the  calls  was 
ultrd  vires,  the  deed  is  divisible.  The  void  part  may  be  rejected, 
and  it  still  will  be  good  as  a  surrender  of  the  shares. 

Sir  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  this  appeal  cannot  be  sustained.  I  may 
be  permitted  to  express  my  great  regret  that  I  am  obliged  to 

(1)  13  W.  R.  631, 1059.  (2)  Law  Rep.  5  Ch.  22. 

(3)  Law  Rep.  2  Ch.  427. 
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come  to  that  condnfflon,  because  I  think  the  transaction,  as  far  as  L.  j.  j. 
regards  these  gentlemen^  was  one  of  the  most  honest  and  straight-  1870 
forward  transactions  ever  submitted  to  the  Court.  Still,  the  hall's  Casb. 
Court  must  deal  with  it  according  to  the  general  principles  of 
law  which  govern  these  transactions.  It  appears  that  Greneral 
HdB,  and  some  other  gentlemen,  had  subscribed  the  memoran- 
dum of  association  for  a  certain  number  of  shares.  Afterwards, 
not  thinking  that  quite  right,  they  applied  for  a  smaller  number 
of  shares,  and  this  number  was  allotted  to  them.  It  was  held  in 
Evans's  Case  (l),%,nd  there  can  be  no  doubt  that  upon  principle  it 
could  not  have  been  held  otherwise,  that  a  subscriber  to  the 
memorandum  of  association  being  a  director,  having  entered  into 
a  contract  to  take  a  certain  number  of  shares,  is  bound  to  see,  in 
his  character  of  director,  that  that  contract  is  carried  into  effect  as 
regards  himself  and  the  shareholders.  These  gentlemen  were  in 
the  position  of  directors — of  persons  whose  duty  it  was  to  put  them- 
selves on  the  list  of  shareholders  for  a  certain  number  of  shares. 
It  is  said,  however,  that  being  in  the  position  of  shareholders  in 
equity,  they  had  the  same  right  to  surrender  as  they  would  have 
had  in  case  their  names  had  been  duly  put  on  the  register ;  and  it 
is  said  it  is  impossible  to  distinguish  this  case  from  SndTs  Case  (2), 
in  which  there  was  a  subscriber  to  the  memorandum  of  association 
who  was  never  put  on  the  register,  and  who  did  make  to  the 
directors,  and  they  accepted  from  him,  a  surrender  of  the  shares 
which  he  ought  to  have  had,  but  did  not  have  allotted  to  him. 
Mr.  BooBburgh  has  satisfied  me  that  there  is  a  very  substantial 
difference  between  SndTs  Case  and  this  case.  In  SnelTs  Case 
there  was  this  power  in  the  deed :  "  The  directors  may,  if  they 
think  fit,  accept  the  surrender  or  forfeiture  of  his  shares  by  any 
shareholder  desirous  of  surrendering  or  forfeiting  them  on  such 
terms  as  the  directors  may  think  fit ;"  and  in  that  case  Mr.  SneUy 
having  resigned  his  office  of  director,  being  nothing  but  a  share- 
holder liable  in  respect  of  those  shares,  entered  into  a  bargain 
with  the  directors,  by  which  the  directors  did  accept  from  him  the 
surrender  of  his  shares  upon  such  terms  as  they  thought  fit.  In 
this  deed  the  power  is  contained  in  a*  series  of  clauses  all  relating 
to  the  forfeiture  of  shares,  and  which,  after  prescribing  the  circum- 
(1)  Law  Rep.  2  Ch.  427.  (2)  Law  Rep.  6  Ch.  22. 
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L.  J.  J.      stances  under  which  the  forfeiture  should  be  declared,  and  the 

1870        requisite  notices  and  other  formalities^  goes  on,  by  way  of  final 

Halls  Case,  clause  on  that  special  subject,  to  say :  **  The  directors  may,  if  they 

think  proper,  at  any  time  accept  fix)m  any  member  the  surrender 

and  forfeiture  of  any  shares  which  he  is  desirous  of  surrendermg 

and  forfeiting;"  evidently  having  the  idea  of  forfeiture  in  mind. 

Now  the  forfeiture  of  shares  is  a  forfeiture  to  be  accompanied  by 

,  the  condition  that  everything  which  is  due  in  respect  of  the  shares 

at  the  time  of  the  forfeiture  shall  be  paid  by  the  member,  who  is 

not  to  be  relieved  from  any  liability  whatever  Ik  respect  of  any 

forfeited  shares. 

In  this  case,  therefore,  all  the  calls  upon  these  shares,  all  the 
original  sums  which  ought  to  have  been  paid  in  respect  of  those 
shares,  were  due  from  all  these  gentlemen  to  the  company  at  the 
time  when  the  transaction  took  place  which  is  alleged  to  have  had 
the  effect  of  a  surrender.  The  deed  that  was  made  between  those 
gentlemen  and  the  company  does  not  amount  to  anything  like  for- 
feiture of  that  kind.  So  far  from  being  a  forfeiture,  it  was  a  bar- 
gain by  which  they  gave  up  all  their  rights  to  the  shares  in 
exchange  for  an  indemnity  which  the  company  gave  with  respect 
to  all  past  and  future  liabilities.  It  was,  in  truth,  so  far  &om 
being  a  surrender  and  forfeiture  of  shares,  a.  dealing  in  shares 
from  which  the  company  by  a  special  part  of  their  deed  were  pro- 
hibited. They  said,  in  truth,  "  Give  us  all  the  shares,  give  us  the 
benefit  of  them,  and  we  will  indemnify  you  from  past  liability."  It 
was,  in  fact,  a  transfer  of  shares  to  the  company  in  exchange  for 
the  indemnity.  That  is  a  thing,  in  substance  as  well  as  in  form, 
totally  different  from  the  surrender  and  forfeiture  which  was  con- 
templated by  the  46th  article. 

I  am  of  opinion  that  that  being  so,  it  is  impossible  to  read  the 
deed  as  it  is  proposed  to  do,  in  two  parts,  and  to  hold  that  it 
amounts  to  a  surrender,  and  to  reserve  the  opinion  of  the  Court  to 
some  future  time,  as  to  how  far  the  deed  is  valid,  so  far  as  it  pur- 
ports to  give  indemnity  and  release.  The  whole  thing  was  part  of 
one  bargain. 

There  is  this  distinction  also  between  the  present  case  and  Sn^^ 
Case  (1).    There,  it  was  a  bargain  with  the  directors  by  a  person  who 

(1)  Law  Rep.  5  Ch.  22. 
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was  nothing  but  a  member  of  the  company,  or  a  person  liable  to  be      L  J.  j. 
a  member.    Li  this  case  ^  the  directors  to  whom  this  power  was       1870 
given  in  trust  for  the  shareholders  were  the  persons  making  the  hall's  Case. 
bai^in  one  with  another.    Every  one  of  these  several  directors 
was  liable,  in  consequence  of  having  signed  the  memorandum  of 
association,  and  they  came  to  a  resolution  to  release  themselves. 
That  was  not  the  object  or  intention  of  such  a  clause.    The  object 
of  the  46th  clause  was,  that  if  there  was  any  member  who  was 
willing  not  to  put  them  to  the  necessity  of  going  through  the  fonn 
of  notices,  he  was  to  be  at  liberty  to  do  so. 

The  deed,  therefore,  as  regards  the  directors,  would  have  been 
ultra  vires.  Is  it  at  all  better  by  being  done  by  the  company  ? 
I  think  not.  The  company  can  do  nothing  unless  authorized  by 
the  deed.  There  is  nothing  in  the  deed  to  enable  a  general  meet- 
ing to  enter  into  bargains  with  individuals,  such  as  has  been  made 
here,  and  it  is  in  direct  violation  of  the  19th  article,  which  says 
the  company  is  expressly  prohibited  from  dealing  in  shares,  and 
this  was  a  dealing  in  shares  with  persons  who  affected  to  release 
them  from  claims,  and  affected  to  be  released  from  claims. 

I  am  of  opinion  that  the  Master  of  the  Bolls  was  quite  right, 
and  this  appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  Official  Liquidator :  Messrs.  Deane  dt  Chubb. 
Solicitors  for  General  Hall:  Messrs.  Oadsden  &  Treheme. 


July  13. 


STUAKT  V.  COCKEKELL.  L.  j.j. 

1870 
ClaUy  Period  of  (ucertaininff — Subttiiuiion — Vested  or  contingent  Oift, 

Personal  estate  was  given  by  will  to  8,  (a  bachelor)  for  life,  remainder  to 
the  eldest  son  of  8,  for  life,  remainder  to  K  for  life,  and  after  the  death  of  5., 
his  eldest  son,  and  E,,  upon  trust  to  transfer  the  same  '*  to  all  and  every  the 
children  of  8.  share  and  share  alike,  and  the  children  of  such  of  the  children 
of  8,  as  sball'be  then  dead,  according  to  the  8tatute  of  Distributions ;  but  in 
case  there  shall  be  no  child  or  grandchild  of  8.  then  living,  upon  trust  to 
transfer  the  same  to  the  children  of  iSL" : — 

ffdd  (affirming  the  decision  of  Malins,  V.O.),  that  the  gift  was  void  for 
remoteness,  the  gift  over  shewing  that  it  was  not,  as  in  Bennett^s  Trust  (1) 


(1)  ZK.&J.  280. 


COCKERELL. 
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L.  J.  J.  and  Baldwin  t.  Bogen  (1),  a  gift  to  all  tLe  children  of  /8L,  with  a  suhstitotioQ 

1870  ^^  ^^  children  of  such  of  them  as  died  before  the  period  of  distribution,  bnt 

u»vw  a  gift  to  a  class  of  children  and  grandchildren  to  be  ascertained  at  a  period 

Stuabt  not  confined  within  a  life  in  being  and  twenty-one  years. 

X  HIS  was  an  appeal  Petition  from  an  order  of  Yioe-Chaneellor 
Malins. 

The  testatrix  in  thecanse,  by  her  will,  after  directing  her  residuary 
estate  to  be  invested  in  Goyemment  securities,  directed  her  trustees 
to  hold  them  upon  trust  to  pay  the  income  to  Sir  Simeon  Stuart  for 
life,  remainder  to  the  eldest  son  of  Sir  S.  Stuart  for  life,  remainder 
to  her  niece,  Elizabeth  Stuart,  for  life,  and  after  the  decease  of  the 
surTiYor  of  Sir  S.  Stuart,  his  eldest  son,  and  EUzaheOi  Stuart,  upon 
trust  ''to  pay  and  transfer  the  said  Gk>Yemment  securities  unto  all 
and  every  the  children  of  my  said  nephew.  Sir  S.  Stuart,  share  and 
share  alike,  if  more  than  one,  and  if  but  one,  then  to  such  one 
child,  and  the  child  or  children  of  such  of  the  children  of  the  said 
Sir  S.  Stuart  as  shall  be  then  dead,  according  to  the  StaMe  of 
Distribuiions  of  intestates'  estates ;  but  in  case  there  shall  be  no 
child  or  grandchild  of  the  said  Sir  Simeon  then  living,  then  upon 
trust  to  pay  and  transfer  the  said  Government  securities  unto  all 
and  every  the  children  of  my  said  niece  Elizabeth,**  &c. 

At  the  death  of  the  testatrix,  in  1785,  Sir  S,  Stuart  had  no 
child.  He  afterwards  had  four  children,  two  of  whom  died  infants, 
and  without  issue,  in  his  lifetime.  Sir  Simeon  Stuart  died  intestate 
in  1816,  Elizabeth  Stuart  in  1846,  and  Sir  Simeon  Eenry  Stuari, 
the  eldest  son  of  Sir  Simeon,  in  October,  1868.  The  second  son  of 
Sir  Simeon  was  still  living. 

The  funds  having  been  paid  into  Court  under  the  Trustees  Bdief 
Act,  the  second  son  of  Sir  Simeon  Stuart  presented  his  Petition) 
claiming  one  quarter  of  the  fund  in  his  own  right,  and  a  share  as 
one  of  the  next  of  kin  of  his  father  in  the  shares  of  two  children 
who  died  in  his  lifetime.  The  personal  representative  of  Elizabdh 
Stuart,  who  was  one  of  the  next  of  kin  of  the  testatrix,  contended 
that  all  the  limitations  after  the  life  estates  were  void  for  remote- 
ness, so  that  there  was  an  intestacy  ultra  the  life  estates;  and 
Vice-Chancellor  Mdlins  decided  accordingly  (2).  The  Petitioner 
appealed. 

(1)  3  D.  M.  &  G.  64ft  (2)  Law  Eep.  7  Eq.  363. 
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Mr.  Cottony  Q.C.,  and  Mr.  BiddeH,  for  the  Appellant : —  L.  J.  J. 

We  contend  that  this  is  not  a  gift  to  such  of  the  children  of       }^ 
Sir  8.  Stuart  as  shall  be  living  at  the  period  of  division,  and  the      Stuart 
children  of  such  of  them  as  shall  be  then  dead,  but  a  gift  to  all  the    Cookjebell. 
children  of  Sir  Simeon^  with  gifts  over  to  the  children  of  those 
children  who  are  then  dead  leaving  children.     Those  gifts  over 
only  are  bad  for  remoteness^  and  the  original  gifts  to  the  children 
of  Sir  Simeon,  which  are  not  too  remote,  remain  unaffected.    In  re 
Bennett's  Trusts  (1),  and  BaMmn  v.  Bogers  (2),  are  clear  as  to  a  gift 
in  these  terms  not  being  a  gift  to  a  class  of  children  and  grand- 
children. 

[The  LoBD  Justice  James  : — ^In  neither  of  those  cases  was  there 
a  gift  over  in  the  event  of  no  child  or  grandchild  being  alive  at 
the  time  of  distribution.  Have  you  any  case  where  the  same  con- 
struction has  been  put  upon  such  a  gift,  where  there  has  been  an 
ultimate  gift  over  like  that  in  the  present  case  ?] 

We  cannot  find  any  decision  upon  that  point. 

Mr.  Wiekens,  for  the  personal  representative  of  Elizabeth  Stuart, 
was  not  called  upon. 

Sir  W.  M.  James,  L.J. : — 

We  have  to  construe  this  will  according  to  the  natural  meaning 
of  the  words,  in  the  same  way  as  if  no  rule  against  perpetuities 
existed.  It  appears  to  me  impossible  not  to  see  that  the  intention 
of  the  testator  was  to  create  a  class  consisting  of  persons  to  be 
ascertained  on  the  failure  of  all  the  tenants  for  life — a  class  con- 
sisting of  the  children  of  Sir  Simeon  Stuart  then  living,  and  the 
child  or  children  of  such  of  the  children  of  Sir  Simeon  Stuart  as 
should  be  then  dead.  The  limitation  over  in  case  of  no  child  or 
grandchild  of  Sir  Simeon  Stuart  being  then  living,  seems  to  me  to 
interpret  the  somewhat  inconsistent  terms  of  the  original  gift,  and 
to  put  it  beyond  all  reasonable  doubt  that  no  children  of  Sir  Simeon, 
except  such  as  should  be  living  at  the  period  of  distribution,  were 
objects  of  the  gift.    I  am  of  opinion,  therefore,  that  the  Vice-Chan- 

(1)  3  K.  &  J.  280.  (2)  3  D.  M.  &  G.  649. 
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L-  J.  J.  cellor  has  come  to  a  correct  ccmdusion  as  to  the  construetioE  of 

1870  this  instrument,  and  that  there  is  an  intestacy  after  the  failure  of 

Stuart  the  tenancies  for  life. 


V, 
€k>CKEBELL. 


Solicitors :  Messrs.  Ward,  MiBs,  dt  WUham ;  Mr.  W.  A.  Ford, 


July  12. 


L.J.J.         LEGGOTT  V.  METROPOLITAN  RAILWAY  COMPANY. 

1870 


Vendor  and  PurchoMr — Oocupaiion  JRtnt — Trade  Premises, 

In  July,  1867,  the  Plaintiff  sold  to  a  railway  company  a  house  in  whidi 
he  was  carrying  on  the  business  of  a  victualler,  the  terms  being  that  the 
purchase-money  was  to  be  paid  on  the  25th  of  March,  1860,  or  at  such 
earlier  time  as  the  company  should  choosey  possession  to  be  given  on  payment, 
they  paying  5  per  cent,  interest  in  the  meantime ;  and  the  Plaintiff  was  to 
be  their  tenant  at  a  given  rent,  the  tenancy  not  to  be  determined  before  Uie 
25th  of  March,  1869,  unless  the  company,  after  three  months'  notice,  ptid 
the  money  sooner,  but  to  be  determinable  on  the  25th  of  March,  1869,  by  a 
week's  notice.  The  interest  and  rent  were  paid  up  to  the  25  th  of  Mazcb, 
1869.  The  Plaintiff  gave  due  notice  to  determine  the  tenancy  on  that  day ; 
but  the  company  not  having  the  purchase-money  ready,  he  refused  to  give 
up  possession,  and  in  April  filed  a  bill  for  specific  performance.  On  the  18th 
of  November,  1869,  a  decree  for  specific  performance,  with  a  declaration  that 
the  title  had  been  accepted,  and  an  order  for  payment  of  the  purchase-money, 
with  interest  from  the  25th  of  March,  1869,  was  made  ;  and  an  inquiry  was 
added  whether,  having  regard  to  the  circumstances  and  conduct  of  the  parties, 
the  company  were  entitled  to  any  and  what  allowance  in  respect  of  the  Plain- 
tiff's occupation  of  the  premises  after  the  25th  of  March,  1869 : — 

Hdd  (affirming  the  decision  of  Stuart,  V.G.),  that  the  company  were  not 
entitled  to  any  allowance  by  way  of  occupation  rent 

XhIS  wqb  an  appeal  motion  to  raxy  an  order  of  Yice-Chanoellor 
Stuart,  refusing  an  application  to  vary  the  Chief  Clerk's  certificate, 
by  certifying  that  the  Plaintiff  ought  to  be  charged  witii  an  occu- 
pation rent  of  £800  a  year. 

On  the  19th  of  July,  1867,  an  agreement  waa  entered  into 
between  the  Plaintiff  and  the  MetrqpdUan  BaUway  Oompangi  for 
the  purchase  by  the  company  of  three  leasehold  houses^  of  which 
the  Plaintiff  was  the  owner,  and  in  one  of  which  he  carried  on  the 
business  of  a  victualler,  the  other  two  being  let  to  tenants.  The 
price  was  £12,000,  to  be  paid  or  deposited  in  the  Bank  of  Eiigiland 
ou  the  25th  of  March,  1869,  or  at  such  earlier  time  as  the  com- 
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pany  might  choose,  after  giving  three  calendar  months'  notice.  L.  J.  j. 

Possession  \¥as  to  be  given  on  snch  payment  or  deposit  being  made.  1870 

The  tenant's  fixtures,  furniture,  &c,  were  to  be  paid  for  at  the  leoooit 

same  time  at  a  valuation,  which  was  to  be  made  immediately,  lyf^jlsa. 

The  stock  in  trade  and  licenses  were  to  be  valued  before  completion,  politah 

'^  BailwatCo. 

and  paid  for  at  the  same  time.    The  vendor  was  to  be  tenant  to        

the  company  from  the  25th  of  March,  1867,  at  £800  a  year,  such 
tenancy  not  to  be  determined  by  either  party  before  the  25th  of 
March,  1869,  unless  the  company,  after  giving  three  calendar 
months'  notice,  paid  or  deposited  the  purchase-money  before  that 
time ;  but  on  the  25th  of  March,  1869,  it  was  to  be  determinable 
by  seven  days'  notice.  The  company  were  to  pay  interest  at  £5 
per  cent,  on  the  purchaso-money  and  on  the  amount  of  the  valu- 
ation of  fixtures,  furniture,  &c.,  until  completion.  The  vendor 
was  to  pay  all  outgoings  during  the  continuance  of  the  tenancy* 

The  tenant's  fixtures,  furniture,  &c.,  were  duly  valued,  and  the 
Plaintiff  remained  in  possession  as  tenant,  paying  the  rent,  and 
receiving  the  interest  stipulated  for  till  March,  1869,  when  he  gave 
the  requisite  seven  days'  notice  to  determine  the  tenancy. 

On  the  20th  of  March  the  solicitors  of  the  company,  after 
receiving  the  notice,  wrote  to  the  Plaintiff's  solicitors  to  say  that 
on  the  25th  the  company  would  be  prepared  with  a  person  to  take 
possession  of  the  premises,  and  who  would  take  to  the  tenant's 
ifixtures,  &c.,  at  the  valuation,  and  to  the  stock  in  trade  and 
licenses  at  the  price  to  be  settled  as  provided  by  the  agreement.  * 
The  Plaintiff's  solicitors  replied  by  asking  for  a  draft  assignment 
of  the  premises.  The  company's  solicitors  replied :  "  Our  letter 
of  the  20th  instant  was  written  for  the  purpose  of  informing  you, 
that  should  your  client  be  desirous  of  giving  up  possession  of  the 
premises,  the  company  would  have  a  person  ready  to  take  pos- 
session, and  would  be  prepared  also  to  pay  the  amount  due  for 
fbLtures,  stock,  &c.  Our  clients  have  not  placed  us  in  funds  to 
enable  us  to  pay  the  purchase-money  on  the  day  named."  The 
Plaintiff's  solicitors  wrote  in  reply,  that  they  could  not  advise  the 
Plaintiff  to  give  up  possession  without  receiving  the  purchase- 
money.  The  company  not  being  prepared  to  complete,  the  Plain- 
tiff, on  the  27th  of  March,  served  upon  them  a  formal  notice  that 

he  should  take  proceedings  to  compel  completion,  and  should 

S  K2  1 
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L.  J.  J.  retain  possession  of  the  property  as  owner,  and  not  as  tenant  to 
1870  the  company,  and  should  hold  the  company  answerable  for  pay- 
Legoott  ment  of  aU  outgoings  from  the  25th  of  March,  1869,  as  well  as  of 
Motbo-  *^®  principal  and  interest.  On  the  23rd  of  April,  1869,  the  Plain- 
poLiTAN      tiflf  filed  his  bill  for  specific  performance,  asking  also  that  the 

company  might  be  decreed  to  reimburse  him  what  he  had  paid 

for  ground  rent,  taxes,  and  outgoings  since  the  25th  of  March, 
1869. 

On  the  18th  of  November,  1869,  a  decree  was  made  for  specific 
performance,  with  a  declaration  that  the  company  had  accepted 
the  title ;  and  payment  of  the  purchase-money,  with  interest  at  £5 
per  cent,  from  the  25th  of  March,  1869,  was  ordered.  It  was  also 
ordered  that  the  company  should  pay  to  the  Plaintiff  all  such 
sums  as  he  had  properly  expended  in  payment  of  rent,  taxes,  and 
other  necessary  outgoings  as  from  the  25th  of  March,  1869 ;  and 
an  account  of  the  sums  so  expended  was  directed.  It  was  further 
ordered  that  an  inquiry  should  be  made  whether,  haying  r^ard  to 
the  circumstances  and  conduct  of  the  parties,  the  company  was 
entitled  to  any  and  what  allowance  in  respect  of  the  occupation  by 
the  Plaintiff  of  the  premises. 

On  the  inquiry  as  to  allowance  for  possession,  the  Plaintiff 
deposed  to  the  effect  that  he  had  not  received  any  rent  for  the 
premises  since  the  25th  of  March,  1869,  the  premises  formerly 
let  to  tenants  having  been  unoccupied ;  and  that  he  had  carried 
on  business  at  the  tavern  at  considerable  inconvenience  and  disad- 
vantage, and  with  much  less  profit  than  would  otherwise  have  been 
the  case,  owing  to  the  uncertainty  of  his  tenure. 

The  Chief  Clerk  certified  that  the  outgoings  properly  paid  by 
the  Plaintiff  amounted  to  £65 ;  and  that,  having  regard  to  the 
circumstances  and  the  conduct  of  the  parties,  the  company  were 
not  entitled  to  any  allowance  in  respect  of  the  occupation  by  the 
Plaintiff  of  the  premises,  except  that  the  £65  ought,  under  the 
circumstances,  to  be  borne  by  the  Plaintiff 

Both  parties  took  out  summonses  to  vary  this  certificate,  which 
were  adjourned  into  Court.  The  Yice-Chancellor  refused  the 
Defendants'  application  with  costs,  and  declined  to  make  any 
order  on  that  of  the  Plaintiff. 

The  company  appealed  from  this  decision. 
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Mr.  KardaJcey  Q.C.,  and  Mr.  BoviU,  for  the  company^  in  support      L.  j.  J. 
of  the  appeal : —  1870 

The  Vice-Chaneellor  has  proceeded  on  a  principle  which  the     Lbqoott 
cases  do  not  warrant,  that  where  a  purchaser  is  in  default  he  is  to      Metbo- 
pay  interest  without  receiving  anything  in  return.    It  is  not  just  Railway  Co. 
that  the  vendor  should  have  both  his  £5  per  cent,  interest^  and       """" 
the  benefit  of   occupation :   Dyer  v.   Eargrave  (1) ;   Fenton  v. 
Browne  (2). 

Mr.  Dickinson,  Q.C.,  and  Mr.  Bodwdl,  for  the  Plaintiff,  were  not 
called  upon. 

Sib  W.  M.  James,  L.  J. : — 

I  am  of  opinion  that  the  order  of  the  yice«Chancellor  is  quite 
right.  No  doubt  it  is  the  ordinary  rule  as  between  vendor  and 
purchaser,  that  after  the  time  fixed  for  completion  the  vendor  is 
entitled  to  interest,  and  the  purchaser  to  the  rents  and  profits. 
But  when  the  property  is  occupied  by  the  vendor  for  the  purposes 
of  his  business,  and  the  purchaser  makes  default  in  payment  of  the 
purchase-money,  until  payment  of  which  the  vendor  is  not  bound 
io  give  up  possession,  the  vendor  continues  the  business,  not  on 
the  account  of  the  purchaser,  but  on  his  own  behalf,  under  a 
pressure  arising  from  the  purchaser's  default.  He  carries  it  on 
under  great  inconvenience,  for  all  his  arrangements  must  be  made 
subject  to  determination  on  the  payment  of  the  purchase-money. 
In  such  a  case  the  application  of  the  ordinary  rule  would  not  be 
just  and  right  The  decree  proceeds  on  the  footing  that  the 
ordinary  rule  does  not  apply ;  and  the  onus  of  shewing  that  an 
occupation  rent  ought  to  be  allowed  is  thrown  on  the  railway 
company,  from  which  onus  they  have  not  discharged  themselves. 
The  appeal  motion  must  be  refused  with  costs. 

Solicitors :  Messrs.  Paine  <&  Layton  ;  Messrs.  Bv/rchdh. 

(1)  10  Ves.  505.  (2)  14  Ves.  J  44. 
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L.  J.  J,  ATHERTON  v.  BRITISH  NATION  ASSURANCE 

1870  COMPANY. 

Ju^f  15.  Practice — Staying  Proceedings  pending  Appeal — Money  in  Court, 

The  holder  of  a  policy  of  life  assuianoe  filed  a  bill  against  the  ooznpany  to 
recover  the  amount  insured.  The  Master  of  the  Bolls  decided  in  favour 
of  the  Plaintiff,  hut  ordered  the  money  to  he  paid  into  Court,  pending  an 
appeal  by  the  Defendants.  The  Court  of  Appeal  in  Chancery  reversed  the 
decree,  and  dismissed  the  bill  with  costs.  The  Plaintiff  then  appealed  to  the 
House  of  Lords. 

The  Court  refused  to  order  the  money  to  be  retained  in  Court  pending  the 
appeal. 

1  HE  Plaintiff  in  this  case  was  the  assignee  of  a  policy  of  assurance 
for  £1000  on  the  life  of  a  person  named  Biffff,  and  the  bill  was 
filed  to  recover  the  amount  insured  from  the  company.  The  claim 
was  disputed  by  the  company,  on  the  ground  that  at  the  time  when 
the  policy  was  effected  the  fact  that  Bigg  was  a  person  of  intem- 
perate habits  was  fraudulently  concealed.  The  Master  of  the 
Bolls,  before  whom  the  case  was  heard,  considered  that  the  Plain- 
tiff was  entitled  to  recover  the  amount,  and  made  a  decree  for  pay- 
ment to  him ;  but  on  the  Defendants'  application,  His  Lordship 
stayed  the  execution  of  the  decree  pending  a  rehearing  before  the 
Court  of  Appeal  in  Chancery,  on  the  terms  of  the  money  being 
brought  into  Court.  On  the  2nd  of  June,  1870,  the  decision  of 
the  Master  of  the  Eolls  was  reversed  by  the  Lord  Chancellor  and 
Lord  Justice  GHffard,  who  dismissed  the  bill  with  costs. 

The  Plaintiff  then  presented  an  appeal  to  the  House  of  Lords, 
and  moved  that  the  proceedings  under  the  decree  might  be  stayed 
pending  the  appeal. 

Mr.  North  (Sir  JS.  BaggaUay^  Q.C.,  with  him),  for  the  motion, 
contended  that,  the  fund  being  in  Court,  the  Court  would  prevent 
its  passing  out  of  its  power  until  the  appeal  had  been  disposed  of: 
Corporation  of  Oloucester  v.  Wood  (1). 

With  respect  to  the  costs  of  the  application,  the  rule  was  that 
they  should  abide  the  result  of  the  appeal :  Burdich  v.  Oarrick  (2). 

Mr.  Bevir  (Mr.  Jessel^  Q.C.,  with  him),  for  the  Defendants,  argued 
(1)  1  Ph.  493.  (2)  Law  Bep.  5  Ch.  463. 
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that  the  fact  of  the  money  being  in  Conrt  was  no  reason  for  stay-  L.  J.  j. 

ing  the  execution  of  the  decree.     The  bill  having  been  dismissed,  1870 

the  Court  had  no  jurisdiction  to  make  the  order  asked  for :  OaHo-  atberton 

toay  V.  Corporation  of  London  (1).    In  Corporation  of  Oloiieester  ^  "• 

V.  Wood  (2)  the  Defendants  were  executors,  and  they  could  not  Nation 

distribute  the  fund  till  the  question  was  ultimately  settled.  Comfant. 

With  respect  to  the  costs  payable  to  the  solieitorB,  they  were 
willing  to  give  their  personal  undertaking  to  refund  them  if  the 
decree  should  be  reversed  by  the  House  of  Lords. 

Mr.  North,  in  reply. 

Sir  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  with  regard  to  the  main  object  of  this 
motion  it  must  fail.  The  suit  is  not  for  the  distribution  of  assets, 
but  is  a  personal  demand  made  by  the  Plaintiff  against  the  Defen- 
dants for  a  certain  sum  of  money.  The  Master  of  the  BoUs  held 
that  the  Plaintiff's  claim  was  well-founded,  and  ordered  the  money 
to  be  paid  to  him.  The  Defendants  appealed,  and  the  money  was 
ordered  to  be  paid  into  Court  pending  the  appeaL  The  money 
was  brought  into  Ciourt^  as  the  price  for  staying  execution  of  the 
decree  until  the  appeal  had  been  heard.  The  Plaintiff  has  failed 
before  the  Court  of  Appeal,  and  he  has  now  no  longer  any  claim 
to  execution.  The  reason  for  which  the  money  was  brought  into 
Court  no  longer  exists,  and  it  is  my  duty  to  put  the  parties  in  the 
same  position  as  if  the  Master  of  the  Bolls  had  done  what  the  Court 
of  Appeal  says  he  ought  to  have  done,  namely,  dismissed  the  bill 
with  costs.  If  he  had  done  so  the  money  would  not  have  been 
paid  into  Court  at  alL  The  Plaintiff  therefore,  fails  in  his  present 
application  as  to  the  money  in  Court. 

With  respect  to  the  taxed  costs,  they  will  be  paid  to  the  Defen* 
dants'  solicitors  on  their  giving  a  personal  undertaking  to  refund 
them  if  the  result  of  the  appeal  to  the  House  of  Lords  should  be 
unfavourable  to  the  Defendants. 

The  Plaintiff  must  pay  the  costs  of  the  application. 

Solicitors  :  Messrs.  LydaU  &  Sweeting  ;  Messrs.  0.  L.  P.  Eyre 
cfe  Co. 

(1)  3  D.  J.  &  8.  59.  (2)  1  Ph.  493. 
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L.  J.  J.  Ex  parte  POOLEY. 

1870  In  re  KUSSELL. 


July  23.       Bankruptcy  Act,  1869,  8. 16— Gew.  Ord,  in  Bankruptcy,  Jan.  1, 1870,  ruU  12G— 
**""  Majority  of  Creditors —  Voting. 

At  a  meeting  of  creditors  resolutions  were  proposed  for  a  liquidation  by 
arrangement.  A  large  creditor  attended  by  proxy  and  opposed  the  resolutions, 
and  voted  against  them  on  the  shew  of  hands,  but  afterwards  signed  them. 
If  this  creditor  were  excluded,  the  resolutions  were  not  passed  by  the  requisite 
majority : — 

Htld  (affirming  the  decision  of  the  Chief  Judge),  that  the  resolutions  were 
duly  passed  and  ought  to  be  registered ;  for  that,  according  to  the  Act,  the 
votes  of  the  signing  creditors  were  determined  by  their  signatures ;  and  the 
course  which  they  had  taken  at  the  meeting  could  not  be  looked  to. 

1  HIS  was  an  appeal  by  Mr.  Pooley,  a  creditor  of  Sir  W.  Russell 
from  an  order  of  the  Chief  Judge  in  Bankruptcy,  directing  the 
Begistrar  to  register  certain  resolutions  of  the  creditors. 

The  proceedings  were  commenced  by  the  Petition  for  liquidation 
of  Sir  W.  BusseU,  presented  in  the  London  Court  of  Bankruptcy. 
The  first  meeting  of  creditors  was  held  on  the  7th  of  April,  1870,  and 
passed  no  resolution  except  to  adjourn  to  the  28th,  On  the  20th  of 
April  Fooley  presented  a  Petition  for  adjudication  against  Sir  Ff. 
Rvssdl,  \\hich  was  appointed  to  be  heard  on  the  4th  of  May.  On 
the  28th  of  April  the  adjourned  meeting  was  again  adjourned  io 
the  26th  of  May.  On  the  4th  of  May  the  Chief  Judge  made  an 
order  staying  the  proceedings  in  bankruptcy  till  the  27th  of  May. 

On  the  26th  of  May  the  adjourned  meeting  of  creditors  was 
held,  and  seven  resolutions  were  proposed  on  behalf  of  the  debtor, 
being  the  resolutions  the  registration  of  which  was  appealed  against. 
The  resolutions  provided  that  the  estate  should  be  liquidated  by 
arrangement,  and  not  in  bankruptcy ;  appointed  a  trustee  and  a 
committee  of  inspection ;  and  provided  that  the  debtor  should  have 
his  discharge  upon  payment  of  £4000  being  made  to  the  trustees 
within  a  month  after  the  registration  of  the  resolutions,  or,  in  case 
of  appeal,  after  the  confirmation  of  them,  and  upon  the  debtor 
giving  within  the  same  period  a  covenant  or  bond  for  the  pay- 
ment of  the  further  sum  of  £5000  by  certain  instalments,  and 
that  the  payment  of  the  £4000  should  be  taken  in  satisfaction  of 
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any  right  of  the  creditors  to  apply  to  the  Court  of  Bankruptcy  as      L.  J.  J. 
to  the  pay  or  half-pay  of  the  debtor.  1870 

It  was  deposed  to  that  a  Mr.  Parker  attended  at  the  meeting  as     Ex  parte 
proxy  for  Sir  W.  Foster,  a  large  creditor,  spoke  against  the  reso-      ^ooley. 
lutions,  and  voted  against  them  on  a  show  of  hands ;  that  Mr.     Bussell. 
Parker  afterwards  sent  to  the  Kegistrar  a  notice  of  his  intention  to 
oppose  the  registration  of  the  resolutions,  but  afterwards  withdrew 
such  notice,  as  appeared  by  the  file  of  proceedings.     Poolet/'s 
solicitor  attended  at  the  meeting,  and  voted  against  the  resolutions. 

On  the  9th  of  June  Pooleys  solicitor  attended,  pursuant  to 
notice,  before  the  Eegistrar,  when  the  above  resolutions  were  pro- 
duced, signed  by  the  requisite  majority  of  creditors  present  at  the 
meeting.  Sir  W.  Foster  being  one  of  the  signing  parties.  Poohifs 
solicitor  opposed  the  registration ;  and  the  Begistrar,  having  satisfied 
himself  that  if  Sir  W,  Foster's  name  was  struck  out  the  resolutions 
were  not  signed  by  the  requisite  majority,  declined  to  register  them, 
and  indorsed  a  memorandum  to  that  efiect  upon  the  application. 

The  Chief  Judge  made  an  order  reversing  the  order  or  memo- 
randum of  the  Eegistrar,  and  directing  the  resolutions  to  be 
registered  forthwith.     PooUy  appealed. 

Mr.  Seqeant  Bar  good  and  Mr.  Bagley,  for  the  Appellant,  contended 
that  the  appeal  from  .the  Registrar's  decision  ought  to  have  been  to 
this  Court  in  the  first  instance;  that  the  resolutions  were  for 
acceptance  of  a  composition,  and  ought  to  have  been  passed  by  an 
extraordinary  resolution,  under  rule  126,  and  not  by  special  reso- 
lution, under  rule  125 ;  and  that  \he  votes  must  be  taken  at  the 
meeting. 

[The  Lord  Justice  James  stated  his  view  to  be  that  the  matter 
had  properly  been  taken  before  the  Chief  Judge.] 

Mr.  Be  Oex,  Q.C.,  and  Mr.  Beed,  for  the  Eespondent. 

Mr.  Serjeant  Sargood,  in  reply. 

[The  Bankruptcy  Act,  1869,  ss.  16, 125, 126 ;  the  OeneraJ  Orders  in 
Bankruptcy,  Jan.  1, 1870,  Ord.  275,  302 ;  Anthony  v.  Seger  (1) ;  and 
EU  V.  Burial  Board  of  St.  Mary's,  Islington  (2),  were  referred  to.] 

(1)  1  Hagg.  Consist.  9.  (2)  Kay,  449. 
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1870 


Ez  parte 

POOLET. 

In  re 

BUSSELL. 


Sib  W.  M.  James,  L  J. : — 

In  my  opinion  the  Chief  Judge  was  quite  right  in  sweeping 
away  the  cobwebs  which  have  been  spread  over  a  very  simple 
matter.  The  arguments  must  have  been  pure  gold,  or  they  would 
never  have  borne  beating  out  to  such  an  extent.  The  question 
turns  on  the  construction  of  a  few  lines  of  the  Act,  and  of  the 
Orders  which  have  the  same  force  as  the  Act  We  have  to  ascer- 
tain whether  these  resolutions  were  passed  by  a  majority  in  number, 
and  a  majority  of  three-fourths  in  value,  of  the  creditors  who  were 
present  personally  or  by  proxy  at  the  meeting.  The  Act  does  not 
say  that  the  resolutions  must  be  passed  by  shew  of  hands,  nor 
indeed  that  the  votes  must  be  given  at  the  meeting  at  all.  I 
never  saw  the  deed  of  settlement  of  a  company  in  which,  if  any- 
thing had  to  be  decided  by  the  votes  of  a  majority,  there  were  not 
regulations  as  to  ascertaining  the  majority  by  ballot  or  poll,  or  in 
some  such  way  that  the  votes  could  be  scrutinized.  Now  what  are 
the  provisions  of  the  Act  ? — That  we  are  to  look  at  the  resolutions 
signed  by  the  requisite  majority.  The  Begistrar  has  nothing  to  do 
with  what  the  chairman  said,  or  what  any  shareholder  said  in  the 
room:  he  must  only  look  at  the  paper  signed  by  the  proper 
number  of  shareholders — ^that  is,  the  evidence  of  the  resolutions 
having  ^been  passed.  As  Mr.  De  Oex  said,  they  vote  when  they 
affix  their  signatures  to  the  resolutions ;  that  is,  in  fact,  the  only 
mode  of  voting  contemplated  by  the  Act.  As  to  the  objection 
which  was  urged  here,  though  it  had  not  been  mentioned  before 
the  Chief  Judge,  that  these  re^lutions  were  of  such  a  nature  as 
to  require  that  they  should  be  passed  as  extraordinary  resolutions, 
I  am  of  opinion  that  there  is  nothing  in  it.  This  is  a  liquidation 
by  arrangement,  adding  to  it  what  the  Statute  says  may  be  added 
— <K)nditions  upon  which  the  future  property  was  to  be  released. 
This  is  a  proper  matter  for  special  resolutions.  The  appeal  must 
be  dismissed  with  costs. 


Solicitors  for  the  Appellant :  Messrs.  Harper,  Broad,  &  Mdnby, 
Solicitors  for  the  Respondent :  Messrs.  LinklaierB,  Hachwood,  & 
Addison. 
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In  re  AGEICULTUKIST  CATTLE  INSUEANCE  COMPANY.     L.  J.  J. 

BAIRD'S  CASE,  1^ 

Company — Deceased  Shareholder — Extent  o/LiahUity  of  hia  Executors,  *    ' 

In  a  joint  stock  company  the  presumption  is,  that  the  executors  of  a 
deceased  shareholder  succeed  to  the  full  liability,  as  well  as  to  the  rights  of 
their^ testator.  The  deed  of  settlement  is  to  be  looked  at,  not  to  see  whether 
it  imposes  such  liability  on  the  executors,  but  whether  it  takes  it  away  or 
limits  it» 

The  fact  that  by  the  deed  of  settlement  executors  are  not  entitled  to  the 
fuU  privileges  of  shareholders  until  they  or  their  nominees  have  been  regis- 
tered as  shareholders,  is  no  proof  of  an  intention  to  limit  their  liability  in  their 
representatiye  character. 

Accordingly,  in  the  case  of  a  joint  stock  company  formed  in  1845,  where, 
in  the  opinion  of  the  Court,  nothing  appeared  in  the  deed  of  settlement  to 
limit  the  liability  of  the  executors  of  a  deceased  shareholder,  it  was  held, 
(reversing  the  decision  of  the  Master  of  the  Rolls)  that  their  liability  was  not 
limited  to  debts  incurred  before  the  death  of  the  testator. 

IhIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Kolls, 
made  in  the  winding  up  of  the  Agriculturist  Cattle  Insurance 
Company. 

The  company  was  formed  in  1845,  under  a  deed  of  settlement 
which  W£is  executed  by  the  shareholders.  By  this  deed,  in  the 
1st  clause,  the  parties  thereto  covenanted  that  the  several  persons 
parties  thereto,  all  of  whom  were  thereinafter  distinguished  by  the 
title  of  shareholders,  and  the  several  persons  who  should  become 
shareholders  as  thereinafter  mentioned,  should,  while  holding  any 
share  or  shares  in  the  capital  of  the  company,  and  notwithstanding 
the  death,  bankruptcy,  insolvency,  or  retirement  of  any  or  either 
of  the  shareholders,  be  and  continue  a  company,  by  and  under  the 
title  of  the  Agriculturist  Cattle  Insurance  Company,  for  the  term  or 
period  of  fifty  years,  commencing  from  the  day  of  the  date  thereof, 
unless  the  company  should  be  sooner  dissolved  in  pursuance  of  the 
provisions  thereinafter  contained,  and  for  such  further  term  or  terms 
of  years,  if  any,  as  might  be  thereafter  resolved  'upon,  under  the 
provisions  thereinafter  contained,  for  the  purposes  and  upon  the 
terms  and  conditions  thereinafter  expressed  and  contained  in  the 
clauses  following. 
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L.  J.  J.  The  125th  clause  provided  that,  upon  the  neglect  or  refusal  of 
1870  any  holder  of  shares  to  pay  any  instalment  or  subscription,  or  upon 
Bathd's  Case.  ^®  neglect  or  refusal  of  any  person,  after  his  being  approved  of  as 
a  shareholder  by  the  directors,  to  execute  the  deed  of  settlement, 
the  directors  might  declare  the  shares  to  be  forfeited,  or  might,  if 
they  should  think  fit,  enforce  the  payment  of  any  such  instalment 
or  subscription  against  such  shareholder,  or  his  executors,  adminis- 
trators, or  assigns,  instead  of  declaring  such  shares  forfeited. 

The  173rd  clause  provided  that  the  husbands  of  female  share- 
holders, and  the  executors  or  administrators  of  deceased  share- 
holders, and  the  assignees  of  bankrupt  or  insolvent  shareholdei^, 
should  not,  in  such  capacities,  be  holders  of  any  shares,  or  be 
entitled  to  receive  any  dividends  declared  after  such  marriage, 
death,  bankruptcy,  or  insolvency ;  but  such  dividends  should 
remain  in  suspense  until  some  purchaser  should  become  a  share- 
holder in  respect  of  such  shares ;  and  then  such  husband,  executors, 
administrators,  or  assigns  should  be  entitled  to  receive  the  divi- 
dends or  other  profits  which  had  been  suspended. 

By  clause  175  the  husbands  of  female  shareholders,  and  the 
executors  or  administrators  of  deceased  shareholders,  had  power  to 
become  shareholders  themselves ;  or,  by  clause  176,  they  might 
procure  some  other  persons  to  become  shareholders  in  respect  of 
any  shares  held  by  them,  or  might  sell  the  same  to  the  board  of 
directors.  The  179th  clause  provided  that  husbands  of  female 
shareholders,  and  representatives  of  deceased  shareholders,  must, 
previously  to  their  becoming  themselves,  or  procuring  any  other 
persons  to  be  shareholders,  deposit  their  certificates  of  marriage, 
and  probates  and  letters  of  administration,  at  the  office  of  the 
company. 

The  185th  clause  provided  that  every  person  who  should  have 
been  approved  by  the  directors  as  a  holder  of  shares  should  execute 
a  deed  of  covenant  to  abide  by  the  regulations  of  the  company. 

The  190th  clause  provided  that,  when  and  so  often  as  any  person, 
not  a  purchaser  from  the  board  of  directors,  should  have  become  a 
holder  of  any  share  or  shares  in  the  company,  and  should  have 
executed  a  deed  of  covenant  to  observe  the  covenants,  agreements, 
and  provisions  contained  in  the  deed  of  settlement,  the  last  holder 
or  owner  of  such  share  or  shares,  and  all  persons  claiming  through 
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or  under  him  other  than  the  new  shareholder,  should,  from  the       L.J.J. 
time  of  such  new  shareholder  becoming  such,  and  on  payment  of        1870 
such  moneys,  if  any,  as  might  be  owing  to  the  company  in  respect  baird's  Cabb. 
of  such  shares,  be,  as  between  the  company  and  such  last  share-        — 
holder,  for  ever  acquitted  and  discharged  from  all  further  claims, 
demands,  and  liabilities  in  respect  of  such  shares ;  and  the  certificate 
of  the  directors,  that  he  had  ceased  to  be  a  shareholder,  would  be 
conclusive  evidence  of  such  acquittance  and  discharge. 

The  203rd  clause  made  the  existing  shareholders,  and  the  exe- 
cutors and  administrators  of  deceased  shareholders,  liable  to  con- 
tribute to  the  costs  of  actions  and  suits  by  and  against  the  company 
in  case  the  moneys  of  the  company  should  be  insufficient  for  that 
purpose. 

Clause  208  contained  a  mutual  covenant  between  the  parties 
in  proportion  to  their  respective  interests  for  the  time  being  in  the 
company,  which  interest  was  to  be  ascertained  by  the  number  of 
shares  which  they  might  respectively  hold  therein,  as  shewn  by  the 
books  of  the  company,  that  each  shareholder,  his  or  her  executors  or 
administrators,  should  indemnify  the  other  shareholders  against  all 
loss  beyond  their  own  shares  and  proportions,  and  should  pay  all 
calls  and  observe  all  the  covenants  contained  in  the  deed. 

In  April,  1861,  the  company  was  ordered  to  be  wound  up. 

Sir  David  Baird  was  the  holder  of  ten  shares  in  the  company. 
He  died  in  January,  1852,  having  appointed  his  widow.  Lady  Bairdf 
his  sole  executrix. 

In  the  year  1869  the  name  of  Lady  Baird  was  placed  upon  the 
list  of  contributories  as  executrix,  and  a  summons  was  subse- 
quently taken  out  by  the  official  manager  for  a  call  of  £190  per 
share  upon  Lady  Baird  as  executrix. 

The  summons  was  adjourned  into  Court,  and  the  Master  of  the 
Bolls  decided  that  Lady  Baird's  liability  must  be  confined  to  obli- 
gations incurred  before  the  death  of  Sir  D.  Baird,  and  directed 
inquiries  as  to  such  liabilities  (1). 

thiuk  there  is   no  doubt  upon  that 

(1)  1870.  June  6.  p^.^^^^    j^  ^^le  case  of  an  ordinary  part- 

Lord  Romillt,  M.  R.  :—  nership,  which  this  is,  no  partner  is 

The  first  question  is,  what  is  the      liable  for  debts  incurred  after  he  ceases 

general  law  upon  the  subject;  and  in      to  he  a  partner;  about  that  there  can 

the  absence  of  any  special  contract  I     be  no  question,  and  there  are  abtindant 
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Baibd's  Case. 


From  this  decision  the  official  manager  appealed. 

Mr.  SofUhffcUe,  Q-C,  and  Mr.  0.  T.  Simpson,  for  the  Appellant:— 

This  is  not  the  case  of  an  ordinary  partnership,  in  which  the 
partnership  is  ended  by  the  death  of  any  of  the  partners.    The 


authorities  npon  the  subject.  Accord- 
ingly, the  executor  of  a  deceased  partner 
cannot  complain  of  his  testator's  name 
being  used  by  the  partnership  firm, 
because  it  entails  no  liability  on  him. 
Of  course,  for  all  debts  incurred  up  to 
the  time  of  bis  death  he  is  liable. 

In  this  company,  as  far  as  I  can  see, 
there  has  been  no  attempt,  in  cases 
of  transfer  or  forfeiture,  to  make  the 
person  who  has  transferred  or  forfeited 
the  shares  liable  for  debts  incurred 
subsequently  to  the  transfer  or  subse- 
quently to  the  forfeiture.  The  result  is 
that,  if  the  liability  in  the  present  case 
rests  upon  anything,  it  must  rest  upon 
the  construction  of  the  deed.  Upon 
that  point  I  have  looked  very  carefully 
into  the  deed.  [His  Lordship  then  re- 
ferred to  several  clauses  of  the  deed, 
particularly  the  1st,  125th,  173rd, 
176th,  179th,  and  185th,  and  con- 
tinued:—] 

In  my  opinion  this  deed  lays  down 
with  great  distinctness  all  the  exact 
steps  and  preU^inaries  which  must  be 
adopted  for  the  purpose  of  obtaining  a 
transfer  of  the  shares.  It  appears  to 
me  impossible  to  consider  that  the 
meaning  of  it  was  that  a  shareholder's 
estate  should  be  liable  for  those  shares, 
notwithstanding  his  death.  Of  course 
it  is  not  pretended  that  a  man  may  not 
enter  into  a  covenant  of  that  description 
so  as  to  make  himself  a  partner  for  fifty 
years  certain,  if  he  thinks  fit,  and  the 
only  question  is  whether  he  has  done  so. 

In  my  opinion,  he  has  entered  into 
no  such  covenant  in  this  case;  and  I 
have  now  to  consider  whether  the  cases 
cited  establish  the  proposition  that  what 


has  been  done  her&  amounts  to  a  con- 
tract. I  find,  in  the  cases  which  have 
been  cited  a  distinct  contract  to  be  liable. 
The  first  is  In  re  Northern  Coal  Mining 
Company.  BlakeUff9  Cate  (13  Beav. 
133 ;  3  Mac.  &  G.  726).  There  the  com- 
pany was  to  continue  for  forty  years, 
unless  previously  dissolved ;  and  the  5th 
article  was  to  this  efiect :  That  all  the 
estate,  property,  and  effects  of  the  com- 
pany should  be  deemed  personal  estate, 
and  the  shares  therdn  of  deceased  ^m- 
prietors  should  belong  to  their  personal 
representatives^and  there  should  not  be 
any  benefit  of  survivorship  amongst  the 
proprietors.  There  there  is  a  distinct 
covenant  and  agreement  that  a  man,  by 
death,  shall  not  lose  the  rights  he  would 
have  got  by  remaining  alive ;  if  profits 
are  made  he  is  entitled  to  them.  Then 
the  amount  of  each  share  was  to  be 
paid  by  the  proprietor  for  the  time 
being,  or  his  heirs,  executors,  and  ad- 
ministrators ;  and  the  registered  holdff 
of  the  shares  was  to  be  deemed  the 
absolute,  sole,  and  beneficial  owner,  and 
the  company  was  not  bound  to  be  af- 
fected by  any  trust  unless  it  had  been 
duly  admitted  as  such.  Then  the  IGth 
article  was  to  this  effect :  That  the 
executors,  administrators,  and  legatees 
of  deceased  proprietors,  and  the  hus- 
bands of  female  proprietors,  should  never 
be  deemed  or  considered  as  proprietoi^ 
in  respect  of  shares  in  the  said  copart- 
nership held  by  them  in  any  of  these 
capacities  until  they  should  be  daly 
admitted  as  proprietors,  in  pursuance 
of  the  provisions  of  the  deed ;  and 
before  they  were  to  be  admitted  they 
were  to  give  notice  of  their  desire  to  be 
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deed  of  settlement  expressly  stipulates  that  the  partnership  is  to      L.  J.J. 
continue  for  fifty  years,  notwithstanding  the  death  or  bankruptcy        1870 
of  any  of  the  partners.     That  being  so,  it  is  for  the  other  side  to  baird's  Oase. 
shew,  from  the  deed,  that  the  liability  does  not  continue  after  the 


admittsed,  and  to  produce  a  probate 
copy  of  the  will  under  which  they 
claimed,  and  were  executors  and  lega- 
tees; and  when  admitted  to  be  pro- 
prietors, they  were  to  execute  the  deed 
of  settlement,  and  then,  but  not  before, 
they  were  to  become  proprietors.  Then 
when  that  was  done,  and  the  transfer 
took  place,  the  shares  became  vested  in 
the  new  proprietor,  and  he  executed 
the  deed,  and  then,  but  not  till  then, 
all  future  liabilities  of  the  previous 
proprietor  were  to  cease.  It  is  to  be 
observed  that  this  applies  to  executois, 
and  therefore  it  is  expressly 'stated  that^ 
until  the  transfer  took  place  in  respect 
of  executors,  the  liability  of  the  previous 
proprietor  was  not  to  cease.  Lord 
LangdcUe  held  in  that  case  that,  upon 
the  death  of  the  proprietor,  his  estate 
continued  liable  until  a  new  liability 
had  been  created,  pursuant  to  the  deed ; 
and  the  clauses  to  which  I  have  referred 
clearly  laid  down  that  principle. 

Tliis  went  by  appeal  before  Lord 
Truro,  who  was  a  very  careful  Judge. 
Lord  Truro,  after  referring  to  all  the 
articles,  and  going  through  them  very 
elaborately,  says :  "  Although  this  prin- 
-ciple,  by  reason  of  the  great  number  of 
partners,  and  of  the  power  of  each 
partner  to  transfer,  with  the  consent  of 
the  directors,  his' interest  in  the  partner- 
ship, varies  from  the  case  of  an  ordinary 
partnership,  still  the  partners  and  their 
representatives,  as  in  all  other  partner- 
ship8,J[must  be  regulated  and  governed 
by  the  contract  into  which  they  have 
entered.'*  Then  he  refers  to  all  the 
clauses,  which  I  do  not  think  it  neces- 
sary to  go  through,  and  decides  it  upon 
the  principle  of  the  contract  which  had 


been  entered  into.  He  refers  to  a  pas- 
sage in  Lord  Langdah^s  judgment, 
which  he  approves  of  entirely :  "  Al- 
though it  is  provided  that  no  one  has  a 
right  to  receive  profits  until  a  transfer  of 
the  shares  has  been  made,  and  a  new  per- 
sonal liability  has  been  thereby  created, 
yet  I  consider  it  to  be  clear  that  if  the 
profits  do  accrue  during  the  interval 
between  the  testator's  death  and  the 
creation  of  such  liability,  such  accrued 
profits  must  on  the  transfer  become 
payable  by  the  company  to  the  trans- 
feror or  transferee,  as  may  be  agreed 
between  them.  The  shares  do  not  sur- 
vive as  in  ordinary  cases,  and  because 
they  do  not  survive,  but  are  expressly 
declared  to  belong  to  the  personal  estate 
of  the  deceased  proprietor,  they  must, 
I  think,  belong  to  it,  or  form  part  of  it, 
subject  to  the  incidents  affecting  the 
possession  of  a  portion  of  the  capital  or 
estates  of  the  partnership  under  the 
management  of  the  directors,  as  pro- 
vided for  by  the  deed,  and  if  profits  or 
losses  arise,  I  think  that  a  right  to  a 
share  of  the  profits,  and  with  that  a 
liability  to  contribute  a  share  of  the 
losses,  are  necessarily  incident  to  the 
shares  themselves,  or  to  the  right  to 
the  shares."  Then  Lord  Truro  saj's: 
*'  There  appears  to  have  been  no  autho- 
rity applicable  to  the  present  case,  but 
upon  principle  I  agree  with  the  Master 
of  the  Bolls."  Li  that  case,  therefore, 
it  was  expressly  directed  that  the  shares 
should  continue  part  of  the  estate  of  the 
person  deceased.  After  referring  to 
that.  Lord  Truro  affirms  the  decision  of 
the  Master  of  the  Rolls. 

The  other  case  that  was  cited  before 
me  is  the  case  of  Ex  parte  Oouthwaiie 
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L.  J.  J.  death  of  the  shareholder.  On  the  contmy,  ererj  part  of  the  d*^l 
1^70  sIiowB  that  the  execntors  of  deceased  shareholdeis  were  intended  to 
BAiK/TcAio.  ^  liable  in  their  representatiTe  cc^iacity.  Thej  are  oititled  t'.> 
hare  the  shares  registered  in  their  names,  or  in  the  names  of  their 
nominees,  and  thej  are  entitled  to  the  aocamnlations  of  diTidenc^ 
as  soon  as  this  is  done.  If  they  hare  the  benefit  of  the  Aate<. 
thej  mnst  also  be  snbject  to  the  liability.  They  are,  m^veorer, 
expressly  named  in  the  covenant  for  mntnal  indemnity,  and  in  the 
other  clauses  for  contribution  among  the  shareholders ;  and  there 
is  no  mention  of  any  limitation  to  such  liability. 

The  case  is  concluded  by  Blakeleifs  Case  (1),  which  is  preciselj  in 


(3  Mac.  &  G.  187).  There  was  a 
covenant  to  exactly  the  same  purport 
in  this  case  as  there  was  in  Blake- 
iey'B  Que,  It  was  there  held,  in  the 
%vinding  np  of  the  company,  that  in 
the  absence  of  any  proof  that  the  exe- 
cutrix had  done  any  acts  constituting 
her  a  member  of  the  company,  the 
estate  of  the  deceased  partner  was 
liable  to  contribate,  and  that  the  name 
of  the  executrix  ought  to  be  placed  on 
the  list  of  contribntories  in  her  repre- 
sentatiye  chanuster.  It  was  upon  that 
ground  alone  that  she  was  held  to  be 
liable  upon  the  construction  of  the 
deed.  The  Lord  Chancellor  did  not  go 
at  length  into  the  question  further  than 
to  decide  that  she  was  to  be  put  on  the 
list  of  contribntories  in  the  character 
of  a  contributory  as  the  executrix  of 
the  testator.  Accordingly,  when  the 
Lord  Chancellor  held  that  the  decision 
of  Vice-Chancellor  Knight  Bruce  was 
right,  Mr.  BoU  said :  **  Tour  Lordship 
does  not  intend  to  determine  anything 
as  to  the  period  to  which  Mrs.  Oou- 
thtuaite^B  liability  continued,  or  whether 
it  continued  subsequent  to  the  period 
of  her  husband*s  death?**  The  Lord 
Chancellor  replied :  "  No  ;  I  only  say 
that  her  name  ought  to  be  put  on  the 
list  of  oontributories.*'  If  His  Lordship 
had  said  the  opposite,  I  do  not  think  it 


would  affect  this  case,  because  there  vr 
an  express  coTenant  that  the  estate  «^ 
to  remain  liable  until  the  contiact  was 
at  an  end,  and  I  do  not  find  that  in  thS 
case.  It  is»  I  am  satisfied,  a  mere  goes- 
tiou  upon  the  construction  of  the  aiticle5 
themselves.  I  have  read  tluoo^  tie 
deed  as  carefully  as  I  can.  It  is  a  vert 
carefully  prepared  deed,  and  I  cannot 
find  any  clauses  which  bear  on  the  sab- 
ject»  except  those  I  have  mentiootHi. 
They  all  appear  to  me  to  go  npou  tbis 
principle,  that  the  liability  only  lasts 
as.  long  as  a  person  is  a  sharehdder, 
that  he  ceases  to  be  a  shareholder  in 
case  of  forfeiture,  in  case  of  transfer,  or 
in  case  of  death,  and  that  thereupon  all 
his  subsequent  liability  ceases,  and  he 
cannot  be  called  upon  in  respect  of 
future  liability. 

»  I  am  of  opinion,  therefore,  that  JMy 
BaircTs  contention  is  a  right  one  in 
this  case,  and  I  think  the  proper  order 
to  make  will  not  be  to  dismiss  the  sam* 
mons,  but  to  order  it  to  stand  over  and 
direct  an  inquiry  what  liability  or  debts 
there  were  of  this  company  which 
existed  previously  to  the  death  of  Sir 
David  Baird.  The  parties  will  know 
what  they  have  to  meet,  as  some  ques- 
tions may  arise  ix)ssibly  about  marshal' 
ling. 
(1)  18  Beav.  133 ;  3  Mac  &  G.  72G. 
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point ;  but  there  are  many  other  cases  which  support  the  same       li.  J.  J. 
view :  Ex  parte  GotUhtvaUe  (I) ;  HouMsworth  v.  Evans  (2)  ;  Earner's        1870 
Devisees   Case  (3) ;  Seward  v.   Wheailey  (4) ;  Keene's  Executors'  BairdTcasb. 

Case  (5)  ;  Tarquand  v.  Kirly  (6) ;  WiUs  v.  Murray  (7) ;  Straffon's        

Executors'  Case  (8). 

Mr.  Jessel,  Q.C.,  and  Mr.  B.  B.  Rogers  for  Lady  Baird : — 

The  present  partnership  does  not  differ  from  an  ordinary  partner- 
ship, except  so  far  as  it  is  modified  by  the  express  provisions  of  the 
deed.  Therefore,  unless  there  is  an  express  covenant  that  the 
liability  of  estates  of  deceased  shareholders  shall  extend  to  dealings 
after  their  death,  the  ordinary  rule  prevails.  The  mere  fact  of  the 
partnership  being  for  a  term  certain  does  not  make  the  representar 
lives  of  a  deceased  member  partners :  CHUespie  v.  Hamilton  (9) ; 
Feareey.  Cliamherlain  {10);  Ex  parte  Williams  (11).  In  the  present 
case  the  meaning  of  the  1st  clause  is  that,  on  the  death  of  a  partner, 
the  partnership  between  the  other  partners  should  continue.  The 
value  of  the  share  of  the  deceased  partner  belongs  to  his  executors, 
but  the  share  itself  lapses  to  the  other  shareholders,  in  the  same 
way  as  in  an  ordinary  partnership  the  executors  of  a  deceased 
partner  have  a  share  in  the  assets,  but  not  in  the  partnership ; 
although  the  share  could  be  taken  up  by  the  executors  if  they 
•chose  to  become  registered  members.  There  is  a  distinction 
throughout  the  deed  between  ''holders  of  shares"  who  are  not 
necessarily  members  of  the  company,  and  ''  shareholders  "  who  are. 
This  case  is  distinguishable  from  BhJcdey's  Case  (12)  and  Ex  parte 
Oouthtvaite ;  for  in  the  deeds  in  those  cases  there  was  an  express 
covenant  that  the  liability  should  continue  till  a  new  shareholder 
was  substituted. 

This  case  also  differs  from  those  which  arose  in  going  concerns. 
Assuming  that  we  should  be  liable  to  a  call  by  the  directors, 
which  would  be  a  specialty  debt,  it  does  not  follow  that  we  are 
liable  to  a  balance  order  in  a  winding-up  to  pay  the  ordinary 

(1)  3  Mac.  &  G.  187.  (7)  4  Ex.  843. 

(2)  Law  Rep.  3  H.  L.  263,  282.  (8)  1  D.  M.  &  G.  576. 

(3)  2  D.  M.  &  G.  366.  (9)  3  Madd.  251. 

(4)  3  Ibid.  628.  (10)  2  Ves.  Sen.  33. 

(5)  Ibid.  272,  278.  (11)  11  Ves.  3. 

(6)  Law  Rep.  4  Eq.  123.  (12)  3  Mac.  &  G.  726. 
Vol.  V.                                          3  L  1 
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L.  J.  J.      aimple  contract  debts  of  the  partnership,  contracted  after  the 
1870        testator's  death :  Robinson's  Executor's  Case  (1). 
Caibd*8  Caib. 


July  26.    Sir  W.  M.  James,  L. J.  :— 

In  this  case  the  Master  of  the  Eolls,  in  placing  the  ezecntrix  of 
a  deceased  shareholder  on  the  list  of  contributories,  has  placed 
her  with  a  qualification  limiting  her  liability  to  the  death  of  her 
testator,  and  giving  consequential  directions  for  ascertaining  such 
liability. 

This  is  the  first  instance  in  which  any  such  qualification  has 
been  annexed  to  the  liability  of  a  representative  contributory, 
although  there  must  have  been  very  many  cases  of  executors  made 
contributories  in  such  character;  and  it  would  be  difficult  to 
exaggerate  the  inconvenience,  the  complication,  and  the  confiisk)& 
which  would  arise  in  the  liquidation  of  joint  stock  companies  if 
separate  accounts  had  to  be  taken  at  the  time  of  the  death,  or 
of  the  bankruptcy,  of  each  shareholder  in  respect  of  whose  shares 
there  are  only  representative  contributories. 

But,  of  course,  if  the  law  compels  the  Court  to  embarrass  itself 
with  such  difficulties,  it  must  encounter  them  as  it  best  may. 

Does  the  law  so  compel  the  Court  ?  The  conclusion  to  which 
the  Master  of  the  Bolls  has  come,  and  the  argument  addressed  to 
me  in  support  of  that  conclusion,  are  mainly  based  on  the  general 
law  of  partnership,  that  a  man  ceases  to  be  a  partner  by  his  death, 
and  that  he  is  therefore  a  stranger  to  all  subsequent  proceedings, 
dealings,  and  transactions  of  the  surviving  partners  after  his  death, 
and  cannot  therefore  be  under  any  liability  in  respect  of  them; 
that  therefore,  in  construing  the  deed  of  partnership,  this,  the 
ordinary  law,  the  natural  and  ordinary  incident  and  consequence 
which  flows  out  of  the  contract  of  partnership,  must  always  be  kept 
in  mind ;  that  the  burden  of  proof  is  thrown  on  those  who 
contend  that  such  ordinary  law  is  superseded  by  the  express 
contract  of  the  parties,  and  that  such  burden  can  only  be  dis- 
charged by  shewing  in  the  contract  express  words  or  plain 
implication. 

(1)  6  D.  M.  &  G.  572. 
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I  am  bound  to  state,  at  the  very  outset  of  the  case,  my  entire      L.  J.  J. 
dissent  from  this.    I  hold  that  no  such  principle  is  applicable  to        1870 
the  case  of  a  joint  stock  company.  Baibd's  Casb. 

Ordinary  partnerships  are  essentially  in  kind,  and  not  merely  in 
the  magnitude  of  the  partnership  or  the  number  of  the  partners, 
different  from  joint  stock  companies. 

Ordinary  partnerships  are  by  the  law  assumed  and  presumed  to 
be  based  on  the  mutual  trust  and  confidence  of  each  partner  in  the 
skill,  knowledge,  and  integrity  of  every  other  partner.  As  between 
the  partners  and  the  outside  world  (whatever  may  be  their  private 
arrangements  between  themselves),  each  partner  is  the  unlimited 
agent  of  every  other  in  every  matter  connected  with  the  partnership 
business,  or  which  he  represents  as  partnership  business,  and  not 
being  in  its  nature  beyond  the  scope  of  the  partnership.  A  partner 
who  may  not  have  a  farthing  of  capital  lefb  may  take  moneys  or 
assets  of  this  partnership  to  the  value  of  millions,  may  bind  the 
partnership  by  contracts  to  any  amount,  may  give  the  partnership 
acceptances  for  any  amount,  and  may  even — as  has  been  shewn  in 
many  painful  instances  in  this  Court — ^involve  his  innocent  partners 
in  unlimited  amounts  for  frauds  which  he  has  craftily  concealed 
from  them. 

That  being  the  relation  between  partners,  of  course,  when  the 
Court  had  to  consider  whether  a  partner  could  substitute  or  let  in 
some  other  person  for  or  with  him,  or  whether  a  partner's  executor 
could  claim  to  succeed  to  him,  there  could  be  no  di£Sculty  in  saying 
that  this  could  not  be  done  without  the  consent  of  all  the  partners. 
The  death  of  a  partner,  therefore,  necessarily  put  an  end  to  the 
partnership,  so  far  as  he  was  concerned ;  and  as,  in  the  absence  of 
express  stipulation,  the  right  of  the  representative  was  to  have  all 
the  assets  realized  and  divided,  it  necessarily  put  an  end  to  the 
whole  subject  matter  of  the  partnership ;  as  indeed,  independently 
of  that  right,  a  contract  between  A.,  J?.,  and  (7.  to  be  partners, 
is  essentially  a  different  thing  from  a  contract  that  they,  or  the 
survivors  of  them,  should  be  partners. 

Therefore,  when  the  simple  case  was  presented  to  the  Court 
of  an  agreement  between  A.,  B,,  and  0.  to  be  partners  for  a  long 
term  of  years,  and  nothing  more,  it  was  of  course  held  that,  in  the 
absence  of  express  stipulation,  the  mere  length  of  the  term  afforded 
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L.  J.  J.  no  sufficient  presumption  to  prevent  the  application  of  the  ordi- 
1S70  nary  law,  and  therefore  it  was  held  that  the  death  of  one  was  the 
Baird^Casb.  dissolution  of  the  society  as  to  all.  But  it  was  because  these 
were  the  ordinary  law  and  consequences  of  an  ordinary  partner 
ship — ^it  was  to  escape  from  these,  that  joint  stock  companies 
were  invented.  That  was  the  very  cause  and  reason  of  their 
existence. 

At  first  they  existed  under  the  favour  of  the  Crown,  which  gave 
them  charters  of  incorporation,  and  nobody  ever  supposed  that  the 
holders  of  stock  in  the  Bank  ofEnghmd  or  the  Bad  India  Company 
had  anything  to  do  with  the  law  of  partnership,  or  were  partners. 

But  there  were  large  societies  on  which  the  sun  of  royal  or 
legislative  favour  did  not  shine,  and  as  to  whom  the  whole  desire  of 
the  associates,  and  the  whole  aim  of  the  ablest  legal  assistants  they 
could  obtain,  was  to  make  them  as  nearly  a  corporation  as  possible, 
with  continuous  existence,  with  transmissible  and  transferable  stock, 
but  without  any  individual  right  in  any  associate  to  bind  the  other 
associates,  or  to  deal  with  the  assets  of  the  association. 

A  joint  stock  company  is  not  an  agreement  between  a  great 
many  persons  that  they  will  be  co-partners,  but  is  an  agreement 
between  the  owners  of  shares,  or  the  owners  of  stock,  that  they  or 
their  duly  recognized  assigns,  the  owners  of  the  shares  for  the 
time  being,  whoever  they  may  be,  shall  be  and  continue  an  asso- 
ciation together,  sharing  profits  and  bearing  losses.  No  share- 
holder in  a  joint  stock  company  is,  in  the  legal  sense  of  the  word, 
any  more  a  partner  tha:n  the  owner  of  bank  stock  is ;  he  may  not 
have  the  same  limit  of  liability,  but  in  every  other  respect  he  is 
the  same ;  he  has  the  same  right  to  take  part  in  public  meetings 
of  the  body,  he  has  the  same  right  to  elect  or  remove  directors, 
he  has  the  same  right  to  vote  for  or  against  the  resolutions  of  the 
body,  he  has  the  same  right  to  such  dividends  as  may  be  declared, 
and  he  has  the  samte  right  to  dispose  of  his  share  as  a  separate 
and  distinct  piece  of  property,  and  no  other  rights  in  or  over  the 
association,  its  assets,  or  its  transactions ;  and  if  he  is  liable  ander 
any  contracts  or  obligation,  or  in  respect  of  any  act  of  the  body, 
it  is  not  because  they  are  the  contracts,  obligations,  or  acts  of  his 
partners  or  partner,  but  because  they  are  the  contracts,  obligalioiis, 
and  acts  of  the  quasi  body  corporate  (under  present  legislation  the 


VOL.  v.]  CHANCEBY  APPEALS,  735 

actual  body  corporate),  by  its  properly  constituted  agents.     It      L.  J.  J. 
may  be,  and  generally  is,  no  doubt,  that  the  agents,  the  directors,        1S70 
are  shareholders,  and  in  that  sense  partners,  but  it  is  certain  that  baikp^s  Case. 
thei'e  may  be  a  board  of  directors  perfectly  competent  to  bind  the 
whole  body,  although  every  one  of  them  may  have  disqualified 
himself  by  parting  with  eveiy  share. 

Starting  then,  with  this  view  of  the  relation  which  exists  between 
the  associates  in  a  joint  stock  adventure,  the  presumption  is  that 
the  death  of  a  shareholder  makes  not  the  slightest  difference, 
either  in  right  or  liability ;  that  the  executor  of  a  deceased  share- 
holder, who  succeeds  in  point  of  property  to  the  share,  takes  it 
(of  course  in  his  executorial  character)  on  exactly  the  same  terms 
and  conditions  as  every  other  owner  of  a  share — equal  benefit, 
equal  liability ;  and  the  deed  has  therefore  to  be  scrutinized,  not  to 
see  whether  it  gives  or  creates  such  equal  benefit  and  liability^ 
but  whether  it  takes  away  the  one  or  releases  the  other. 

Now  when  we  come  to  examine  the  deed,  which  is  substantially 
like  all  other  joint  stock  deeds,  it  seems  to  me  clear  that,  so  far 
from  excluding,  it  does  in  every  clause,  from  beginning  to  the  end, 
attach  the  same  liability  to  executors  as  to  others : — [His  Lordship 
then  referred  to  the  1st,  190th,  2031^1,  and  208th  clauses,  and 
continued : — ^ 

The  only  difference  made  with  respect  to  executors  is  that, 
although  they  are  talked  of  throughout  as  ''  holders  of  shares," 
they  are  talked  of  as  only  having  a  right  to  become  '^  share- 
holders," and  they  are  not  actually  to  receive  dividends,  or  to 
exercise  any  right  in  respect  of  their  shares  until  they  shall  have 
either  got  themselves  or  procured  other  persons  to  become  formally 
registered  as  shareholders,  having  duly  bound  themselves  by 
covenant  to  the  articles  of  association. 

The  object  of  these  provisions  is  so  plain,  so  reasonable,  so  natural, 
that  it  is  impossible  to  draw  from  them  any  implication  adverse  to 
the  conclusions  to  be  drawn  from  the  nature  of  the  association  or 
the  rest  of  the  deed.  The  dead  shareholder  remains — ^that  is,  his 
estate  remains — a  member,  but  the  association  would  of  course  like 
something  more  than  a  dead  man  or  an  estate ;  they  would  like  a 
living  member,  actually  bound  by  personal  covenant  like  all  the 
others,  and  so  they  put  this  pressure  on  the  executors:  "You 
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L.  J.  J.     cannot  actually  draw  out  the  property,  you  cannot  Yoie^  you  cannot 

1870        exercise  any  other  right ;"  but  they  do  not  forfeit  the  shares,  they 

BaibdTcase.  ^^  ^^*  absorb  them,  they  do  not  even  suspend  the  dividends ;  tiie 

share  remains  untouched,  all  dividends  declared  are  declared  upon 

the  executor's  share  like  all  others ;  whenever  he  chooses  to  deal 
witli  the  shares  the  dividends  are  there  for  him,  and  if  the  com- 
pany were  to  be  wound  up  and  to  wind  up  prosperously  and  not 
disastrously,  those  dividends  would  have  to  be  paid  to  the  executor 
before  any  distribution  of  capital,  and  in  the  final  distribution  of 
capital  the  executor's  share  would  be  credited  with  the  same  quota 
as  every  other  holder's  share.  It  appears  to  me,  therefore,  that 
on  every  principle  of  equity,  as  well  as  on  the  plain  construction  of 
the  deed,  it  is  impossible  to  draw  any  distinction  between  the  dead 
shareholder's  estate  and  the  living  shareholders',  as  to  the  extent 
and  measure  of  liability. 

I  have  so  far  expressed  my  opinion  without  reference  to  authori- 
ties, but  it  appears  to  me  that  the  case  is  abundantly  concluded  by 
authorities.  I  am  unable  to  draw  any  substantial  distinction 
between  this  case  and  Blakdey'a  Com  (1) :  the  only  verbal  distinc- 
tion is,  that  in  specifying  the  circumstances  under  which  a  share- 
holder is  to  be  discharged,  the  clauses  in  that  company's  deed 
contained  those  negative  words  **  and  not  till  then ;"  words  which,  in 
my  judgment,  add  nothing  to  the  real  meaning  of  the  provision. 

It  has,  indeed,  been  pressed  upon  me  that  the  authorities  only 
conclude  that  which  comes  within  the  very  terms  of  the  covenant: 
that  a  man's  executors  are  liable  to  that  which  he  has  covenanted 
folr ;  but  that  the  liability  to  a  winding-up  call  is  not  a  liability 
under  the  covenant,  but  a  liability  arising  out  of  the  partnership 
relation.  That,  in  truth,  is  repeating  in  another  form  the  main 
assumption  which  I  have  dealt  with.  The  winding-up  call  is  for 
the  purpose  of  obtaining  the  proper  contributions  from  all  the 
owners  of  shares,  whoever  they  are,  to  provide  for  the  losses  and 
expenses  which  have  fallen  upon  the  association  at  large;  and 
there  is  no  ground,  in  my  judgment,  for  making  a  distinction 
between  a  representative  owner  and  any  other  owner.  This,  too, 
is  concluded  by  authority,  and  by  the  authority  of  the  Master  of 
the  Bolls  himself:   Turquand  v.  Kirby  (2).  In  that  case  the  claim 

(1)  3  Mac.  &  G.  726.  (2)  Law  Rep.  4  Eq.  123. 
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was  for  the  entire  caU,  and  there  was  no  suggestion  that  the  estate      L.  J.  J. 
was  to  be  released  from  everything  since  the  deaths  which  would        isto 
probably  have  reduced  the  demand  to  something  very  small^  ^Baibo^Cass. 

not  to  nothing.  

I  have  taken  some  considerable  time  to  consider  this  question. 
I  have  felt  that  I  might  be  misled  by  knowing  what  I^  as  the 
draftsman  in  my  early  professional  life  of  more  than  one  of  these 
deeds,  knew  to  be  the  intention  of  the  draftsman — at  least  my 
intention  as  draftsman ;  but>  on  the  fullest  consideration^  I  cannot 
bring  myself  in  the  result  to  entertain  any  doubt  that  that 
intention  is  sufSciently  and  clearly  expressed^  and  that  it  is  in 
accordance  with  the  truth  and  honesty  of  the  case.  I  am  obliged 
therefore,  to  discharge  the  Master  of  the  BoUs'  order  so  far  as  it 
imposes  any  limit  or  condition  on  the  liability  of  the  executrix, 
and  to  declare  that  she  ought  to  be  put  on  the  list  BvmpUeiter  as  a 
contributory,  of  course  in  her  character  of  executrix,  and  so  as  to 
make  her  liable  in  respect  of  assets. 

Solicitors  for  the  Company :  Messrs.  Horn  &  Murray. 
Solicitors  for  Lady  Baird :  Messrs.  Miller  it  Smith. 


In  re  ENGLISH  AND  SCOTTISH  MARINE  INSURANCE      L.  J.  J. 

COMPANY.  1870 

Ex  parte  MACLTJRE.  /iizy2a 

Winding-up — Insurance  Company — Proof  hy  Agent  for  piospective  Commimon. 

A  person  entered  into  an  agreement  with  an  insnranoe  company  to  act  as 
their  agent  for  five  years,  and  to  transact  no  business  except  for  the  co)npany, 
in  consideration  of  which  he  was  to  receive  a  fixed  salary  and  also  a  com- 
mission of  10  per  cent,  on  all  business  transacted.  Before  th^  five  years  were 
expired  the  company  was  wound  up  voluntarily : — 

Ileld  (affirming  the  decision  of  the  Master  of  the  Holls),  that  the  agent  was 
not  entitled  to  prove  against  the  company  for  the  loss  of  his  commission 
during  the  remainder  of  the  term  of  five  years. 

1  HIS  was  an  appeal  from  an  order  of  the  Master  of  the  Rolls 
made  in  the  winding  up  of  the  Eftiglish  and  Scottish  Marine 
Insurance  Company^  Limited. 
On  the  16th  of  May,  1867,  Mr.  J.  W.  Madure  entered  into  a 
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written  agreement  with  the  company,  whereby  it  was  agreed  that 
he  should  serve  the  company  as  their  underwriter  and  agent,  for 
the  purposes  of  their  business,  in  the  Manchester  district,  he  under- 
taking to  do  no  other  insurance  business  without  the  consent  of 
the  directors,  from  the  Ist  of  February,  1867,  for  the  term  of  five 
years,  at  a  salary  of  £500  per  annum,  to  be  paid  by  quarterly 
instalmenta  on  the  days  therein  mentioned.  He  was  also  to 
receive  10  per  cent*  commission  on  the  profits  of  each  year,  to  be 
calculated  as  specified  in  the  said  agreement ;  and  in  conaideration 
of  his  providing  ofiSces  and  clerks  for  the  purposes  of  the  business 
of  the  company  he  was  to  receive  for  such  office  expenses  and  for 
travelling  expenses  during  the  first  year  of  the  said  term  the  snm 
of  £250,  and  during  the  remainder  of  the  said  term  such  a  sum 
as  should  be  eventually  agreed  upon,  or  settled^  in  case  of  difierence, 
by  arbitration. 

This  agreement  was  acted  upon  till  the  company  was  wound  up, 
which  waB  done  voluntarily,  by  resolutions  passed  in  November, 
1868 ;  and  on  the  12th  of  December,  1868,  an  order  was  made  to 
continue  the  liquidation  under  the  supervision  of  the  Court. 

Mr.  Maclwe's  claims  against  tho  company  under  this  agreement 
were  divided  into  four  heads : — 

First :  The  balance  due  to  him  to  the  time  of  the  commencement 
of  the  liquidation,  for  salary,  office  expenses,  and  commissioa 
This  was  assessed  at  £572,  and  was  agreed  to  by  the  liquidators. 

Secondly :  The  prospective  value  of  the  salary  of  £500  a  year 
tiU  the  Ist  of  February,  1872,  when  the  term  of  five  years  ended 
Thirdly  :  The  office  expenses  to  the  same  date. 
Fourthly :  The  prospective  value  of  the  commission  to  the  same 
date. 

The  claim  was  heard  by  the  Master  of  the  BoUs  on  a  summons 
adjourned  into  Court,  and  His  Lordship  decided  that  Mr.  Madure 
was  entitled  to  the  estimated  value  of  the  salary  till  the  Ist  of 
February,  1872 ;  that  as  to  the  office  expenses,  he  had  agreed  to 
accept  a  specified  sum  from  the  official  liquidator,  and  was  bound 
by  that  agreement ;  and  that  he  had  no  claim  in  respect  of  the 
value  of  commission  since  the  winding  up  of  the  company.  From 
this  decision,  so  far  as  regarded  the  last  two  items,  Mr.  Uaohf^ 
appealed.    As  the  question  concerning  the  office  expenses  depended 
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entirely  on  the  correspondence  between  the  parties,  it  is  un- 
necessary to  state  the  arguments  on  this  point. 

Mr.  Jessel,  Q.C,,  and  Mr.  Macnaghten^  for  the  Appellant : — 

We  make  the  claim,  not  for  unpaid  commission,  but  for  damages 
for  breach  of  agreement.  Mr.  Maolure  gave  up  his  private  business 
in  order  to  enter  into  the  service  of  the  company,  and  in  con- 
sideration thereof  the  company  agreed  to  give  him  a  salary  and 
commission  on  their  profits  for  a  fixed  term  of  years.  Tliere  wa5s, 
therefore,  an  implied  contract  that  they  would  carry  on  their 
business  so  as  to  make  pro&ts  in  the  usual  way  during  that  term. 
They  have  discontinued  tiieir  business  altogether,  and  so  broken 
ihe  contract.  The  point  was  expressly  decided  in  Molntyre  v. 
Belcher  (1),  whew  WiUes  J.,  uses  this  illustration : — **  If  I  grant  a 
man  all  the  apples  growing  upon  a  certain  tree,  and  I  cut  down 
the  tree,  I  am  guilty  of  a  breach."  There  would  be  no  real 
difficulty  in  assessing  the  damages :  it  would  be  a  question  for  a 
jury.  If  the  Court  should  be  against  us  as  to  the  existence  of  a 
cause  of  action,  we  ask  for  a  trial  at  law.  We  do  not  deny  the 
jurisdiction  of  this  Court,  but  we  contend  that  it  is  one  which  would 
be  more  conveniently  decided  in  a  Common  Law  Court. 

Sir  jB.  BaggaUay,  Q.C.,  and  Mr.  Bobinson,  for  the  liquidator, 
were  not  called  on. 
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Sib  W.  M.  JameSi  L.J.,  after  expressing  his  opinion  that  there 
was  a  distinct  and  concluded  agreement  to  accept  a  certd^in  sum 
in  reference  to  the  claim  for  office  expenses,  and  that  therefore 
the  appeal  failed  on  that  ground,  continued : — 

The  second  claim  which  has  been  brought  before  me  is  with 
respect  to  the  commission.  I  am  clearly  of  opinion  that  the 
Master  of  the  Bolls  was  right  upon  that  question  also.  It  is  the 
case  of  a  person  engaging  a  servant,  and  saying,  *'  1  engage  you 
for  five  years,  I  will  pay  you  £500  a  year  for  that  period — that  sum 
is  secured  to  you — and  then,  in  order  to  give  you  an  inducement 
to  carry  on  the  business  eflfectually,  properly,  and  prudently,  I 
will  give  you  10  per  cent,  commission  upon  the  net  profits  to  be 

(1)  14  C.  B.  (N.S.)  654. 
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Marine 

Insurance 

Company. 

Ex  parte 
Maclure. 


L.  J.  J.  earned  by  that  bnsiuess."  I  am  of  opinion  that  this  was  a  contract 
1870  which  did  not  give  the  servant  the  right  to  determine  what  the 
jnre  extent  of  the  business  was  to  be.  He  could  not  call  upon  the 
^'^jomsH^  directors  to  issue  new  policies,  to  accept  new  premiums,  or  to  take 
new  risks,  if  they  were  not  minded  to  do  it.  He  could  not  say, 
^Such  a  person  has  brought  in  a  policy  of  insurance^  and  yoa 
must  accept  that."  Because,  if  he  had  a  right  to  say  "  You  must 
carry  on  the  business,"  he  would  also  have  a  right  to  say  ^  You 
must  carry  on  the  business  in  the  usual  and  proper  manner,"  and 
that  would  be  giving  a  servant  the  right  of  controlling  the  master 
in  the  mode  in  which  he  chose  to  carry  on  his  business.  Now,  I 
am  quite  satisfied  that  the  meaning  of  the  contract  was  nothing  of 
the  kind.  It  was  never  intended  to  give  the  servant  the  right  of 
dictating  as  to  the  extent  of  business^  whether  more  or  less,  or 
nothing,  but  he  simply  took  the  chance  of  the  company  finding  it 
a  profitable  business  and  carrying  it  on.  The  company  had  a 
right  to  reduce  the  business  to  a  minimum ;  and  if  they  had  a 
right  to  reduce  it  to  a  minimum,  they  had  a  right  to  reduce  it  to 
nothing — ^as  far  as  he  was  concerned. 

I  was  referred  to  a  case  at  Common  Law,  MeltUyre  v.  Belcher  (1), 
where  this  illustration  was  given :  ^  If  I  sell  a  man  all  the  apples 
from  my  apple  tree,  I  have  no  right  to  cut  down  that  tree."  But 
that  is  essentially  different  from  a  man  saying  "  I  am  going  to 
buy  and  sell  apples,  and  I  will  give  you  10  per  cent,  upon  the 
profits  of  the  sale  of  them."  That  must,  of  course,  depend  upon 
the  amount  of  apples  which  the  man  who  enters  into  the  specu- 
lation will  buy,  and  what  price  he  will  be  able  to  sell  them  at. 
In  such  a  case  the  other  party  could  not  say,  '*  You  are  not  making 
pix>fits,  because  you  go  to  a  wrong  market  and  buy  upon  bad  terms; 
you  have  not  got  sufficient  capital,  and  you  are  selling  at  a  loss  in 
order  to  get  money.  Therefore  I  am  entitled  to  damages  for  the 
improper  mode  in  which  you  carry  on  your  business." 

It  seems  to  me  this  claim  is  perfectly  unfounded.  I  agree 
with  the  Master  of  the  Bolls ;  and,  therefore,  this  appeal  will  be 
dismissed  with  costs. 

Solicitors:   Messrs,  Hargrove^  Fowler^  dt  Blunt;  Messrs.  Flux, 

Argles,  &  BawUm. 

(1)  14  C.  B.  (N.S.)  664. 
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JJejparfe  JOHNSON.    2n  re  JOHNSON.  t.j.j. 

1S70 
Debtor  Summons — Bankruptcy  Act,  1869,  sa.  6,  7 — Oen,  Ord.  in  Bankrtqjtci/^  ^^^ 

Jan.  1, 1870,  Eules  158,  162.  JtUy  30 ; 

August  2. 

An  order  was  made  on  a  debtor  summons,  thkt  the  debtor  -within  seven  *"""" 
days  should  give  a  bond,  with  sureties,  to  pay  such  sums  as  should  be  recovered 
by  the  creditors;  and  it  was  further  ordered  that  all  proceed  logs  on  the 
summons  should  be  stayed,  until  the  Court  in  which  proceedings  should  be 
taken  for  the  debt  should  have  come  to  a  decision.  The  Registrar  never  gave 
any  notice  of  the  time  and  place  when  and  where  the  bond  was  to  be  exe- 
cuted. The  sureties  first  proposed  having  been  objected  to^  the  seven  days 
l^assed  without  the  bond  having  been  executed.  The  creditors  then  applied 
for  an  adjudication  in  bankruptcy,  which  was  made : — 

Beld,  that  as  the  order  made  on  the  summons  stayed  all  proceedings  under 
the  summons  unconditionally,  the  adjudication  could  not  be  maintained. 

Whether  the  objection  arising  from  the  default  of  the  Registrar  in  not  fixing 
a  time  and  place  for  the  execution  of  the  bond  might  not  have  been  sur- 
mounted, qussre, 

L  HIS  was  an  appeal  from  an  order  made  by  the  Judge  of  the 
County  Court  of  NorfdJcy  and  aflSrmed  by  the  Chief  Judge,  adjudi- 
<*Ming  the  Appellant  Johnson  a  bankrupt. 

On  the  26th  of  March,  1870,  Messrs.  Harvey  dt  Hudson  issued  a 
debtor  summons  against  Johnson  for  £453  17^.  9d.f  which  was 
served  on  the  28th.  On  the  2nd  of  April  Johnson  filed  an  afiSdavit 
denying  the  debt,  and  the  Begistrar,  on  the  12th  of  April,  made  an 
order  *'  that  the  said  W.  Johnson,  within  seven  days  from  the  service 
of  this  order  upon  him,  enter  into  a  bond  in  the  penal  siun  of 
£912  9&  8d.y  with  such  two  sufi&cient  sureties  as  the  Court  shall 
approve  of>  to  pay  such  sum  or  sums  as  shall  be  recovered  by 
Messrs.  Harvey  dk  Hvdson  against  the  said  W.  Johnson  in  any  pro- 
ceedings taken  or  continued  against  him  for  the  recovery  of  the 
demand  mentioned  in  the  summons,  together  with  such  costs  as 
shall  be  given  by  the  Court  in  which  such  proceedings  are  had. 
And  it  is  further  ordered  that  all  proceedings  on  this  summons 
shall  be  stayed  until  the  Court  in  which  the  proceedings  shaU  be 
taken  shall  have  come  to  a  decision  thereon." 

On  the  16th  of  April  Johnson's  solicitor  sent  to  the  Begistrary 
and  also  to  the  creditors'  solicitors,  notice  of  sureties,  one  of  the 
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Fx  parte 
JoHNBoy. 

In  re 

JOBKSON. 


proposed  sureties  being  the  debtor  s  attorney.  On  the  18th  t!  e 
creditors'  solicitors  wi-ote  back  to  say  that  the  Begistiar  never 
accepted  the  debtor's  attorney,  and  that  therefore  some  one  else 
must  be  substituted ;  and  on  the  following  day  they  wrote  to  saj- 
that  the  other  surety  could  not  be  accepted.  On  the  22nd  of  April 
the  debtor's  solicitor  sent  a  notice  to  the  Begistrar,  and  also  to  tlie 
creditors*  solicitors,  proposing  two  other  sureties.  The  creditors* 
solicitors  replied  that  they  had  filed  a  Petition  for  adjudication  on 
the  21st,  an  act  of  bankruptcy  having  on  that  day  been  committed 
by  the  failure  to  give  the  bond  within  the  seven  days. 

The  Judge  adjudicated  Johnson  a  bankrupt,  and  his  order  was 
affirmed  by  the  Chief  Judge  in  Bankruptcy. 

Mr.  Bos^tyurgK  Q.C.,  and  Mr.  Finlay  Knight^  for  the  Appel- 
lant : — 

The  case  turns  on  the  Bankruptcy  Ad,  1869,  s.  6,  par.  6,  and 
s.  7,  and  Kules  158  and  162  of  the  General  Orders  of  Jan.  1, 1870. 
We  contend  that  it  is  the  Kegistrar's  duty,  under  rule  162,  to  give 
notice  of  the  time  and  place  when  and  where  the  bond  is  to  be 
executed;  and  that,  if  he  does  not,  the  debtor  is  in  no  default,  and 
has  not  committed  an  act  of  bankruptcy.  The  creditors  here  were 
parties  and  privy  to  the  delay,  and  cannot  take  advantage  of  it : 
Ex  parte  Budd  (1) ;  Ec  parte  Brown  (2). 

Mr.  Be  Oex,  Q.G.,  and  Mr.  Bagley,  for  the  petitioning  cre- 
ditor:— 

[The  Lord  Justice  James  : — Can  the  debtor  be  said  to  have 
"  neglected "  to  give  security  when  there  has  been  a  hand  jide 
dispute  as  to  the  details  of  the  security  ?] 

Yes,  "  neglect  to  give  security  "  means  no  more  than  *'  not  give 
security ;"  it  means  any  omission  to  give  security  without  wilfully 
refusing  to  do  so.  The  debtor  ought  to  have  obtained  an  appoint- 
ment from  the  Registrar. 

[The  Lord  Justice  James  observed  that  the  order  was  in  form 
an  unconditional  stay  of  proceedings  in  Bankruptcy.] 


(1)  1  M.  D.  &  D.  436. 


(2)  Mont.  &  Ch.  177,  227. 
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The  Court  will  not  give  that  effect  to  it,  as  it  is  contrary  to  the 
scope  of  the  Act. 

Mr.  Roxburgh,  in  reply. 

Sir  W.  M.  Jambs,  L. J. : — 

There  is  great  force  in  the  argument  that  the  debtor  is  not  in 
default  because  the  Registrar  never  fixed,  as  he  ought  to  have  done, 
a  time  and  place  for  the  execution  of  the  bond.  The  difficulty 
arising  from  this  default  of  the  Registrar  might  perhaps,  however, 
be  got  over,  as  the  debtor  might  have  applied  to  have  a  time 
and  place  fixed.  It  is,  however,  unnecessary  to  decide  this  point, 
for  I  am  of  opinion  that,  as  the  order  which  is  still  in  force 
stays  all  proceedings  unconditionally,  the  adjudication  must  be 
annulled. 

Solicitors :  Mr.  L.  Sand  ;  Messrs.  Whites^  Senard,  &  Floyd. 
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Ex  parte  BlilOm).    In  re  WILLIAMS. 

Liquidation — Injunction — Staying  Proceedings  in  Bankruptcy, 

In  July,  1869,  D,  recovered  judgment  against  TT.,  and  in  Marcb,  1870, 
served  him  with  a  debtor  summons,  to  which  W^  did  not  appear.  On  the  6th 
of  July,  1870,  D.  filed  a  Petition  for  adjudication  against  TT.,  which  was  to  be 
heard  on  the  16th.  On  the  16th  of  July,  W.  filed  a  Petition  for  liquidation 
by  arrangement,  and  on  the  same  day  obtained  an  injunction,  staying  the 
proceedings^inbankmptcy  till  the  23rd.  On  the  23rd  this  injunction  was 
renewed  till  the  6th  of  August,  the  first  meeting  of  creditors  under  the  liqui- 
dation proceedings  being  fixed  for  the  4th  of  August.  There  was  no  evidence 
that  any  of  the  creditors  preferred  liquidation  to  bankruptcy : — 

Heldf  that  the  injunction  ought  not  to  have  been  granted. 

1  HIS  was  an  appeal,  by  0.  J.  Dtmondy  from  an  order  of  Mr. 
Registrar  Spring  Rice,  granting  an  injunction  restraining  the 
Appellant  from  proceeding  on  a  Petition  of  adjudication,  filed  by 
him  against  James  Williams,  until  after  the  6th  of  August 

On  the  20th  of  July,  1869,  Dimand  obtained  judgment  against 
Williams  for  debt  and  costs,  amounting  together  to  £568  lis.  id.. 


±j*  J«  J* 

1870 

Jujy  no. 
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li.  J-J.      and  on  the   18th   of   March,   1870,  issned  a  debtor  summons. 
1870         WiUiams  did  not  appear  to  it,  and  on  the  6th  of  July  Dim/ond  pre- 
ExparU     sented  a  Petition  for  adjudication  against  him.     On  the  16th  of 
DuioND.     j^jy  WiUiams  filed  a  Petition  for  liquidation  by  arrangement,  and 
Williams,    obtained  ex  parte  an  injunction  to  restrain  proceedings  on  the 
Petition  for  adjudication  till  that  day  week.    On  the  same  16th  of 
July  Dimond  applied  for  an  adjudication ;  but,  before  the  case  was 
closed,  the  injunction  was  handed  in,  and  the  proceedings  were 
adjourned  till  the  23rd  of  July,  on  which  day  the  Registrar  made 
the  order  under  appeal,  continuing  the  injunction  till  the  6th  of 
August,  the  first  meeting  of  creditors  under  the  liquidation  pro- 
ceedings having  been  fixed  for  the  4th.    The  debtor  deposed  that 
he  had  been  negotiating  with  the  Appellant,  but  the  so-called 
negotiation  amounted  only  to  this,  that  Williams  had  made  to 
Dimond  certain  proposals  which  the  latter  did  not  entertain,  and 
there  was  a  complete  absence  of  evidence  as  to  whether  any  of  the 
creditors  preferred  liquidation  by  arrangement  to  bankruptcy. 

Mr.  Beed,  for  the  Appellant : — 

We  are  entitled  to  adjudication  as  a  matter  of  right :  Gren.  Ord. 
Jan.  1,  1870,  Rules  22,  36,  Form  iv.  There  are  three  cases 
before  the  Chief  Judge  as  to  such  injunction :  Oreen's  Case,  Tich- 
homers  Case,  and  BusseWs  Case.  Tichhome's  Casey  of  which  there 
is  a  note  in  the  Solicitor's  Journal  for  1870,  p.  528,  is  in  our  favour, 
and  almost  on  all  fours  with  the  present.  The  other  two  are 
broadly  distingmshable.  If  the  creditors  choose  they  can,  under 
section  80,  take  the  proceedings  out  of  bankruptcy.  A  creditor  s 
Petition  has  always  been  preferred  to  that  of  the  debtor.  Even  if 
the  creditor  were  exercising  his  legal  rights  harshly,  he  could  not 
be  deprived  of  them  :  Jones  v.  Matthie  (1). 

Mr.  WinsloWf  for  the  debtor : — 

No  laches  is  to  be  imputed  to  the  debtoFi  all  possible  despatcii 
having  been  used  since  he  received  notice  of  the  Petition  for  adju- 
dication, up  to  which  time  he  hoped  to  settle  with  the  Appellant. 
A  creditor's  Petition  was  preferred,  under  the  old  law,  to  that  of 
the  debtor ;  but  it  was  only  because  the  assignee  had  a  better  title 

(1)  11  Jur.  504. 
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under  it.     It  is  not  desirable  that  the  proceedings  in  bankruptcy  L.  J.  J. 

should  go  on  until  it  is  seen  whether  the  creditors  pass  resolutions  isro 

or  not.    If  they  do,  there  is  an  end  of  the  bankruptcy  proceedings ;  jsx  parte 

if  they  do  not,  the  injunction  drops.  Dimond. 

In  re 


WlLLIAUS. 


Sm  W.  M.  Jahes,  L.J. : — 

I  am  of  opinion  that  this  injunction  cannot  be  sustained.  The 
Appellant  took  his  proceedings  in  due  form,  and  in  March  last 
served  the  Bespondent  with  a  debtor  summons.  It  was  then 
competent  to  the  debtor,  if  he  thought  fit,  to  attempt  to  make  an 
arrangement  with  his  creditors;  but  up  to  this  time  he  has  done 
nothing  effectual  in  the  way  of  arrangement.  It  is  said  that  there 
has  been  negotiation  between  the  Appellant  and  the  Bespondent ; 
but  it  cannot  be  said  that  there  was  negotiation  when  all  that  took 
place  was,  that  one  party  made  an  offer  which  the  other  refused. 
The  Petition  for  adjudication  was  presented  after  ample  time  had 
been  allowed  for  arrangement,  and  when  the  day  for  hearing 
arrives,  then  a  Petition  for  liquidation  is  presented  by  the  debtor, 
not  supplemented  by  evidence  that  a  single  creditor  prefers  liquida- 
tion to  bankruptcy.  I  have  no  right,  in  these  circumstances,  to 
interfere  with  the  creditor's  seeking  his  remedy  in  bankruptcy. 
If  the  majority  of  creditors  should  hereafter  think  liquidation 
preferable,  they  can  stop  the  bankruptcy  proceedings. 

Solicitors :  Mr.  J.  B,  Pittman  ;  Messrs.  LmklaterSy  Eaekwood,  d: 
Addison. 
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L.  C.  PHILLIPS  V.  FUBBEB. 

1870 

"^^"^  ^        Bankruptcy  Act^  1861 — Chancery — Jurisdiction — Inspectorship  Deed — Proof  ff 
Janets,  29.  Exectdion. 

Inspectors  claimmg  as  Plaintiflfa  under  a  deed  of  inspectorsliip  registered 
under  the  Bankrupt  Act,  1861,  must  prove  the  assents  to  the  deed  of  the 
creditors. 

A  debtor,  by  a  deed  registered  in  Bankruptcy,  covenanted  when  required  to 
assign  his  estate  to'  ins];)ector8  to  be  administered  as  in  Bankruptcy.  He 
afterwaixls  became  bankrupt.  The  inspectors  filed  a  bill  against  the  assignee 
in  Bankruptcy,  and  a  mortgagee  of  the  debtor,  claiming  the  balance  in  the 
hands  of  the  mortgagee ; — 

Held  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  Court  of 
Chancery  would  not  exercise  its  jurisdiction  between  the  inspectors  and  the 
assignee,  as  both  were  subject  to  the  Court  of  Bankruptcy* 

JjY  an  indenture  dated  the  31st  of  July,  1866,  and  made  between 
John  Bingham  (the  debtor)  of  the  first  part,  eT".  Cooper  and  T.  H. 
Wintle  (the  inspectors)  of  the  second  part,  and  the  creditore  of  the 
said  John  Bingham  of  the  third  part»  John  Bingham  covenanted  to 
deliver  accounts  to,  and  to  wind  up  his  estate  under  the  direction 
of,  the  inspectors ;  and  he  covenanted  that  the  said  estate  should  be 
administered  in  accordance  with  the  principles,  rules,  and  practice  of 
the  then  English  bankrupt  law,  or  as  near  thereto  as  circumstances 
would  permit,  having  regard  to  the  terms  of  the  said  indenture ; 
that  the  debtor  would,  if  the  inspectors  should  by  writing  so  require, 
effectually  convey  and  assign  all  his  estate  and  effects  remaining 
outstanding  to  the  inspectors  in  trust  to  be  forthwith  realized,  and 
administered  and  divided  according  to  the  law  of  bankruptcy 
among  the  creditors  of  the  debtor,  according  to  the  amount  of  tJie 
respective  debts  which  should  remain  uupaid. 

The  indenture  was  executed  by  the  debtor  and  by  the  inspectors, 
and  purported  to  be  executed  or  assented  to  by  a  suflScient  majority 
in  number  and  value  of  the  creditors  of  John  Bingham^  so  as  to  be 
a  valid  deed  under  the  BanTcruptcy  Act  of  1861 ;  and  on  the  28tb 
of  August,  1866,  it  was  duly  registered. 

On  the  23rd  of  February,  1867,  the  inspectors  proceeded  to 
serve  a  notice  on  John  Bingham^  requiring  him  to  assign  his  out- 
standing  estate  and  effects ;  but  this  service  was  disputed. 


V, 
FUBBBB. 
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The  principal  part  of  the  estate  of  John  Bingham  consisted  of       L.  a 
furniture ;  and  on  the  6th  of  June,  1867,  Charles  Furher,  acting        1870 
under  the  po>yers  of  an  assignment  made  to  him  by  way  of  mort-     pbuxips 
gage  on  the  11th  of  March,  1867,  by  John  Bingham^  sold  this 
furniture. 

On  the  6th  of  November,  1867,  John  Bingham  was  adjudicated 
bankrupt,  and  21  B.  Schweitzer  was  appointed  assignee  in  the 
bankruptcy. 

Notice  of  the  inspectorship  deed  had  been  given  by  the  inspectors 
to  Furber^  but  nothing  else  appeared  to  have  b^n  done  under  that 
deed  until  the  18th  of  March,  1868,  when  W.  P.  Phillips  and 
O.  Phillips  were  appointed  inspectors  in  the  place  of  Cooper  and 
Wintle ;  and  in  May,  1868,  the  new  inspectors  filed  the  bill  in  this 
suit  against  Furber  and  Schweitzer  and  another  mortgagee  of  John 
Bingham^  claiming  the  proceeds  of  the  sale  of  the  furniture,  after 
allowing  Furber  to  deduct  what  was  due  to  him.  That  amount 
was  at  first  disputed,  but  the  dispute  was  settled  on  the  hearing  of 
the  appeal. 

Schweitzer,  in  his  answer,  said  that  he  was  informed  and  believed 
that  the  inspectorship  deed  was  not  executed  or  assented  to  by  a 
sufficient  majority  in  number  and  value  of  the  creditors,  and  was 
advised  that  it  was  invalid  and  an  act  of  bankruptcy;  and  he 
claimed  the  proceeds  of  the  sale  of  the  furniture  as  assignee. 

The  suit  was  heard  before  the  Master  of  the  Bolls,  who,  on  the 
11th  of  February,  1870,  dismissed  the  bill  with  costs,  considering 
that : — 1.  The  jurisdiction  of  the  Court  in  such  a  case  was  dis- 
cretionary, and  that  in  this  case  the  estate  ought  not  to  be 
administered  in  Chancery.  2.  That  no.  proof  of  sufficient  assents 
to  the  deed  of  inspectorship  had  been  given,  though  leave  to  supply 
such  proof  might  in  a  proper  case  have  been  granted.  3.  That  the 
service  of  the  notice  on  Bingham  had  not  been  proved.  4.  That 
the  inspectors  had  been  negligenty  and  ought  not  to  receive  any 
iudulgence. 

The  Plaintiffs  appealed. 

Sir  B.  SaggaUay,  Q.C.|  and  Mr.  Siggin^,  for  the  Plaintiffs:— « 

As  tg  proof  of  assents,  there  are  deeds  of  two  classes;  and  if  we 
have  not  assents  *under  sect.  192,  then*  the  deed  is  good  under 
Vol.  V.  '  8  if  1 
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ua       sect.  194,  and  the  patties  to  it  are  then  in  the  position  of  oeditoiB 

1870       who  have  obtained  advantages  from  the  debtor.    No  doubt  such  a 

FflmTiFs     ^^  ™^7  ^  su£Scient  to  support  a  bankruptcy,  but  then  it  must 

*•         be  within  twelve  months.    If  only  four  or  five  creditors  had  signed 

the  deed,  where  is  the  jurisdiction  to  set  it  aside?    Symoni  v. 

George  (1) ;  Johneon  v.  Oeenion  (2).  The  deed  was  8o£Scient  to 
enable  the  inspectors  to  call  on  Bingham  to  assign,  T?hich  thej 
did.  As  to  the  proof  of  the  assents  of  the  creditors,  in  JEb  farie 
Batdinga  (3),  which  was  relied  upon  by  the  Master  of  the  Bolls, 
the  assents  were  conditional.  In  BranMe  v.  Moss  (4),  and  Wad- 
dington  v.  Boberta  (5),  the  question  arose  on  a  point  of  pleading 
only.  The  certificate  of  the  Begistrar  is  frima  fade  evidence 
that  all  the  requisites  of  the  Act  have  been  complied  with,  and  that 
must  be  taken  to  be  the  intention  of  the  Legislature.  At  all 
events,  we  must  have  leave  to  supply  the  requisite  evidence. 

As  to  the  jurisdiction:  this  is  not  a  suit  to  administer  this 
money,  but  to  recover  it,  and  the  C!oart  may  require  the  inspectors 
to  submit  to  account  in  Bankruptcy.  The  inspectors  must  sue  in 
this  Court  or  at  law,  according  as  their  title  is  legal  or  equitable, 
and  our  title  against  Fuller  is  equitable  only. 

Mr.  Jessel,  Q.C.,  and  Mr.  EasUngs,  for  iWher. 

Mr.  W.  W.  Cooper,  for  the  other  mortgagee. 

Mr.  ShMneton,  Q.C.,  and  Mr.  OraohnaU,  for  SchweUzer:-^ 

We  have  distinctly  challenged  the  Plaintiflfs  to  prove  the  deed 
of  inspectorship^  but  they  have  not  done  so,  and  they  have  not 
applied  for  leave  to  do  so.  But,  even  if  they  get  over  that  dif- 
ficulty, the  Court  will  not  interfere  with  an  estate  which  is  to  be 
administered  in  Bankruptcy.  There  is  a  complete  and  convenient 
remedy  in  Bankruptcy,  and  Furber  was,  as  to  the  surplus  in  his 
hands,  an  agent  for  the  Plaintiff,  and  liable  to  account  in  Bank- 
ruptcy imder  sects.  130  or  182  of  the  Banhruplcy  Ad  of  1861. 
There  has  never  been  a  suit  to  compel  the  performance  of  a  coye- 
nant  in  an  inspectorship  deed«     The  property  remains  in  the 

(1)  34  L.  J.  (Ex.)  187 ;  3  H.  &  0.        (3)  1  D.  J.  &  S.  225.  ; 
996.  (4)  Law  Bep.  3  C.  P.  46S. 

(2)  Law  Bep.  4  Ex.  107.  (5)  Iba  3  Q«  B.  579. 
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debtor:  EiAion  v.  Jonea  (1);  and  there  is  nothing  to  administer  L.G. 

here :  Stone  v.  Thomas  (2).    The  inspectors  and  the  assignee  are  ISTO 

all  officers  of  the  Court  of  Bankruptcy,  which  has  full  power  to  p^J^ 

decide  between  them.  *• 

Sir  jB.  BaggaUay^  in  reply. 


June  29.  Lobd  Eatherlet,  L.C.,  after  stating  that  in  his 
opinion  the  service  of  the  notice  on  Bingham  must  be  taken  to 
be  proved,  and  observing  that  both  parties  had  been  extraordinarily 
negligent,  and  that  the  negligence  of  the  inspectors  was  shewn  by 
their  not  even  taking  the  proper  course  to  prove  the  deed  under 
which  they  derived  their  title,  continued : — 

On  looking  at  the  authorities  it  is  quite  clear  that,  though  the 
certificate  of  the  Begistrar  is  ^ma  facie  evidence  of  certain  facts 
having  taken  place,  and  of  certain  affidavits  having  been  filed,  and 
as  to  the  terms  required  by  the  Act  for  the  purpose  of  registration 
of  deeds  of  this  description  having  been  complied  with,  yet  his 
certificate  is  not  prima  fade  evidence  of  the  truth  of  the  facts 
alleged  in  those  affidavits,  among  which  it  is  important  to  prove 
that  the  adequate  number  of  creditors  subscribed  the  instrument. 
This  is  a  case  of  all  others  in  which  such  proof  is  singularly  neces- 
sary, because  one  cannot  help  seeing  that  there  is  very  great  ground 
for  doubting  the  lona  fidee  of  the  deed  when  one  finds  that  for  a 
long  time  nothing  is  done  under  it  in  the  way  of  obtaining  the 
assignment  from  the  debtor,  and  though  other  proceedings  had 
taken  place,  it  was  not  until  May,  1868,  that  this  bill  was  filed. 

The  Master  of  the  BoUs  seems  to  have  thought  he  might  have 
given  the  Flaintifis  the  opportunity  of  fortifying  their  title  by 
giving  the  evidence  which  ought  to  have  been  given  in  the  first 
instance,  but  then  he  thought  that  the  same  powers  would  be  given 
to  the  Court  of  Bankruptcy  of  administering  the  estate  under  the 
deed  as  would  be  given  in  the  bankruptcy,  and  that  there  was  a 
clear  discretion  in  the  Court  to  say  whether  the  rights  should  be 
administered  in  Bankruptcy  or  in  Chancery,  and  was  of  opinion  that 
the  Court  would  exercise  the  discretion  by  leaving  it  to  Bank- 

(1)  Law  Rep.  9  Eq.  456.  (2)  Law  Rep.  5  Ch.  219. 

8if2  1 
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L.  C.       rnptcyy  ad  being  in  sacli  a  case  cheaper  and  more  oonTenient  than 

1870       Chancery. 
Thmiii-         The  argument  before  me  haa  mainly  tmned  on  whether  this  is 
P^j^^jj^     really  one  of  those  caaes ;  and  upon  the  whole,  though  there  may  , 

. be  some  degree  of  di£Sculty  about  it,  I  have  come  to  the  conclusion 

that  the  Master  of  the  BoUs  is  right  in  that  view,  although  it  is 
quite  trae  that  the  Plaintiffl  here  do  not  ask  the  Court  to  admi- 
nister the  estate,  but  raise  a  controversy  with  reference  to  the  title 
to  property  as  if  they  were  brii^ing  an  action  of  trover ;  and 
although  they  are  right  in  saying,  that  when  the  title  has  been 
ascertained  the  whole  matter  will  be  clear  between  them  and 
their  eesluis  que  trust,  and  the  Court  of  Bankruptcy  will  be  quite 
adequate  to  arrange  the  matter. 

[His  Lordship  then  commented  on  the  claims  of  Fujier,  and 
stated  that  it  was  by  no  means  immaterial  that  there  was  now  no 
controversy  between  either 'class  of  claimants  and  Furber.] 

The  Master  of  the  Bolls,  in  my  opinion,  might  have  dismissed 
the  bill  simply  because  the  Plaintiffs  had  not  chosen  to  prove  their 
deed.  Further  than  that^  I  think  this  matter  may  well  be  left  to 
the  adjudication  of  the  Court  of  Bankruptcy,  there  being  nothing 
but  two  sets  of  assignees,  over  both  of  whom  the  Court  of  Bank- 
ruptcy will  have  complete  and  perfect  jurisdiction.  But^  without 
in  substance  altering  the  decree  of  the  Master  of  the  Bolls,  and 
merely  for  the  benefit  of  all  parties,  and  to  clear  the  estate  of 
Furber^a  claims,  I  propose  to  make  an  order  on  this  appeal  in  this 
form : — That  the  Master  of  the  Bolls'  order  be  varied,  and  that  the 
Plaintiff  should  pay  the  costs  as  already  directed  ;  that  the  isum 
paid  into  Court  by  Furber,  and  the  additional  sum  to  be  paid  hj 
him,  should  be  paid  to  Schweitzer,  he  undertaking  to  deal  with  it 
as  the  Court  ishall  direct,  without  prejadice  to  any  application^ta 
be  made  by  the  Flaintifis  to  the  Court  of  Bankruptcy  within  a 
month. 

Solicitors  for  the  Plaintiffs:  Messrs.  C.  &  C.  B.Cuf, 
Solicitors  for  JSchu^eiUser :  Messrs.  Linkhiere  &  Co^ 
Solicitors  for  Furber :  Messrs.  Veane  &  ChuHk, 
Solicitors  for  other  Parties :  Messrs.  IngU  d  Go. 
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STBETTON  v.  GBEAT  WESTERN  AND  BRENTFORD  ^  o. 

ftnd  li*  Ja  J« 

RAILWAY  COMPANY. 


Jiailtvay.  Compapj^Injundion — Old  Notice  h  Treat-^Mistftke  or  inadvertence   j^  13, 19 

—Value  qf  Land.  20.21. 

A  railway  company,  In  1856,' took  possession  of  a  meadow,  a  large  part  of 
which  belonged  to  one  owner  and  a  small  part  to  another,  who  did  not  know 
the  position  or  the  exact  extent  of  his  land.  The  company,  in  1859,  took  a 
conveyance  of  the  large  part,  on  which  conveyance  the  extent  of  the  small 
part  was  stated*  The  company  did  not  pay  for  the  small  part,  and  the 
owner,  in  1868,  brought  an  action  of  ejectment  against  the  company,  obtained 
judgment,  and  was  put  into  possession.  His  possession  was  disturbed  by 
the  company,  and  he  filed  his  bill  to  restrain  them. 

The  company  offered  to  pay  the  value  of  the  land  as  in  1856,  and  interest 
thereon,  which  the  landowner  refused.  The  company  then  produced  a  notice 
to  treat,  given  in  1856,  and  gave  notice  of  thedr  intention  to  proceed  under 
that  notice.  .  The  landowner  filed  a  second  bill  to  restrain  them :— 

Eeld^  that,  under  the  circumstax^ces,  the  company  were  not  entiUed  to 
proceed  uuder  the  notice  to  treat : 

Edd^  that,  under  the  circumstances,  there  had  been  no  mistake  or  inad- 
vertenco  so  as  to  bring  the  case  under  sect^  12i  of  the  Lanti^  Clauiee 
Consolidation  Act : 

Beldf  that  the  Plaintiff  was  entitled  to  a  decree  in  both  suits  ;  and  the 
Plaintiff  submitting  to  have  the  land  valued,  and  the  Defendants  preferring 
such  a  decraa  to  an  iojunetion,  decree  made  for  an  inquiiy  as  to  the  present 
value  of  the  land,  and  the  mesne  profits  for  aix  yeajrs,  and  for  payment  by  the 
company  accordingly. 

Decreed  of  MdUne,  Y.C,  reversed. 

Miss  fa  well,  under  whom  the  Plaintiff  claimed,  was,  in  1856, 
the  owner  in  fee  of  a  piece  of  land  in  Lot  Mmd,  near  Brentford. 
Lot  M$ad  contained  rather  more  than  ten  aoree  and  a  half,  of 
which  one  Qeorge  Clarke  owned  nearly  nine  acres.  Miss  Fawett^  as 
it  ultimately  appeared,  owned  1a.  Ob.  4p.  ;  and  other  persons  owned 
other  small  portions.  Qeorge  Clarke  had  for  many  years  been 
tenant  of  the  whole,  paying  Miss  FaweU  £1  lie.  a  year  for  her  part 
of  the  land. 

In  1856  the  Cheat  Weriem  and  Brentford  Baihoay  Company^ 
after  some  negotiations  with  Clarke,  took  possession  of  the  whole 
of  Lot  Meadf  and  the  solicitors  of  the  company  wrote  to  inquire 
what  was  the  position  of  Miss  FaiveU^s  piece  of  {and.   Miss  FatodTs 
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L.  0.       solicitor  delivered  an  abstract  of  her  title,  in  which  her  land  iras 

'  *  stated  to  be  two  and  a  half  acres,  bnt  the  position  was  not  described, 

,^       and  it  appeared  that  she  was  unable  to  ascertain  where  her  land 

BTBsrroH    y^^^    Some  correspondence  took  place  between  her  solicitors  and 

Gbsat      those  of  the  company,  and  also  between  Clarke  and  Ihe  solicitois 

^sExnoBD  of  the  company,  in  which  the  company  declined  to  oomplete  with 

Bailwat  Co.  qi^]^  ^^  account  of  the  conflicting  daims,  axMl  Clarke  threatened 

proceedings,  and  expressed  a  wish  to  have  the  money  paid  into 

C!ourt.    Miss  FawetCe  solicitors  claimed  two  and  a  half  acres,  bnt 

it  ultimately  appeared  that  these  were  customary  acres,  equivalent 

to  1a.  Ob.  4p.  statute  acres ;  and  in  one  document  she  was  stated 

to  have  twenty  and  a  half  acres,  but  this  was  a  clerical  error.    In 

the  course  of  the  correspondeEoce  Miss  Fa^vdl  expressed  herself 

willing  to  take  £200  an  acre  for  her  land.    Ultimately  (Marie  was 

paid  at  the  rate  of  £200  an  acre,  and  a  deed  was  made  in  1859, 

by  which  Clarke  conveyed  to  the  company  all  such  parts,  or  so 

much  as  was  or  were  of  freehold  tenure  of  and  in  all  that  piece 

of  land  formerly  called  Lot  Meadow,  containing  10a.  2iu  13p.,  or 

thereabouts,  and  delineated  in  the  plan  drawn  on  one  of  the  ddns 

of  the  indenture  of  conveyance,  save  and  except  nevertheless  oat 

of  the  conveyance  intended  to  be  thereby  made  1a.  Ob.  4p.  and 

1a.  25p.  statute  measure,  the  position  and  boundaries  of  which 

were  then  unknown,  and  which  were  then  vested  in  the  devisees 

of  Miss  Fawdl  and  in  Thomas  Jennings  and  others.    At  the  same 

time,  Clarke  gave  a  bond  of  indemnity  to  the  company  against 

the  claims  of  any  other  persons. 

darkens  tenancy  was  terminated  in  1869,  by  notice  to  quit  frosn 
Miss  Foi^. 

In  1859  Miss  Faw^  died,  and  the  present  Plaintiff,  JSMton, 
claimed  under  her  devisee. 

In  1862,  Mr.  8treUon*a  solicitors  wrote  to  the  company  requiring 
a  settlement,  and  the  company's  solicitors  answered  that,  as  far 
as  they  were  able  to  learn,  Mr.  Stretton  had  no  interest  in  Lot 
Meadow ;  the  property  was  supposed  to  be  intermixed  with  that 
of  a  Mr.  Q.  Clarhe,  but  the  company  had  paid  no  one  and  bad 
taken  no  conveyance. 

In  1867  the  solicitors  for  Mr.  Stretton  sent  an  abstract  of  title 
to  the  solicitors  for  the  company,  stating  that  it  was  sent  under  the 


^A 
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124th  section  of  the  Lands  Clafises  Consolidation  Jdf  and  claiming       L.  o. 

two  and  a  half  acres.  andL.J.J. 

In  1868  the  Plaintiff,  Mr.  SireUony  brought  an  action  of  eject-        ^^^ 


ment  against  the  company  fox  "two  and  a  half  acres  or  there-    Stbittoh 
abouts  "  in  Lot  Mead;  and  on  the  trial  theconyeyance  from  Olarke      Obkat 

,  ,  ,  .   ,  ,.  -I  1         Tfc         WWTBRM  AND 

was  prodttced,  whicii»  according  to  statementa  made  at  the  Bar,  Bbbmtfobd 
gaye  the  Plaintiff  more  accurate  knowledge  of  his  rights  than  he  ^"'^^^ 
had  preyiously  acquired.  The  company  denied  the  title  of  the 
Plaintiff,  and  said  that  their  possession  had  been  taken  without 
Miss  FayfelTa  consent.  A  special  case  was  settled,  which  contained 
statements  of  seyeral  of  the  facts  hereinbefore  stated ;  ako  that 
the  Defendants  entered  into  possession  without  complying  with 
the  prorisions  of  sect.  84  and  sect.  85  of  the  Lands  Clauses  Con- 
sdidalion  Act,  and  without  the  consent  of  Miss  Fa/weU;  that  the 
matter  stood  oyer  for  some  time  in  consequence  of  the  difiSculty 
of  ascertaining  the  particular  portion  of  Lot  Mead  in  respect  of 
which  Olarke  had  paid  rent  to  Miss  Fawdl;  that,  except  as 
appeared  by  the  documents  annexed,  the  portions  of  Lot  Mead 
claimed  by  the  Plaintiff  were  not  identified  until  the  settlement  of 
the  special  case.  It  was  stated  at  the  Bar  that  the  position  of  the 
Plaintiff's  land  was  ascertained  from  an  old  map  produced  on  the 
settlement  of  the  special  case. 

The  points  deliyered  by  the  Defendants^  as  relied  upon,  were : 
1.  That  the  Plaintiff  cannot  recoyer  in  this  ejectments  2.  That 
the  Defendants  lawfully  entered  upon  the  land.  3.  That  until 
the  Plaintiff  was  able  to  identify  his  portion  of  Lot  Mead,  the 
Defendants  were  in  no  position  to  giye  any  notice  to  treaty  nor  was 
the  Plaintiff  in  a  condition  to  claim  any  compensation  in  respect 
of  his  interest  in  the  land.  4.  That,  as  soon  as  the  Plaintiff  was 
able  to  identify  his  land,  he  should  haye  proceeded  to  obtain  com- 
pensation, as  directed  by  the  Lands  Clauses  Consolidation  Act. 

The  special  ease  was  argued  before  the  Court  of  Queen's  Bench 
on  the  25th  of  January,  1870,  when  judgment  was  giyen  for  the 
Plaintiff,  and  the  judgment  was  afterwards  entered  up  for  the 
1a.  Ob.  4p.  There  was  no  report  or  record  of  what  took  place  on 
the  argument,  but  it  was  stated  by  counsel  that  the  question  of 
compensation  under  the  124th  section  of  the  Lands  Clauses  Consoli" 
dalion  Act  was  argued* 
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L.  a  A  writ  of  possession  was  issued  on  the  judgment,  and  the.  dietU^ 

^        *  '  acting  under  the  writ,  took  possession  of  the  land,  and  delivered  it 

i^  to  the  Plaintiff  on  the  10th  of  March.    The  <?ompany  had  con- 

S^'^**'™^  structed  their  railway  on  part  of  the  land,  and  the  Plaintiff,  after 

Gbxat  notice  to  the  company,  stretched  a  rope  across  thd  Tailwa\%  which 

BEWTrouD   rope  was  severed  by  the  trains  of  the  Qreaf  Western  BaUumf 
Baoway  Co.  Q^^^y^ 

The  Plaintiff  thereupon,  on  the  12th  of  March,  1870,  filed  th^ 
first  bill  in  this  suit  against  the  Great  Western  and  Brentford 
BaUuxty  Company,  and  their  leasees  and  agents,  the  Qreat  Western 
BaUway  Oompanyy  and  the  Thames  Steam  Tug  Company, 

On  the  same  day  the  solicitors  to  the  company  wrote  and  sent 
to  the  solicitors  of  the  Plaintiff  a  letter  stating,  that  ''  As  the 
quantity  is  now  setUed,  the  company  are  ready  at  once  to  com- 
plete the  purchase  from  your  client,  paying  him,  of  course,  in 
addition  to  the  purchase-money,  interest  at  5  per  cent,  from  the 
time  of  their  entering  into  possession  of  the  land,  and  to  pay 
the  costs  of  the  suit."  The  price  offered  was  £200  an  acre.  To 
this  letter  an  answer  wa«  sent  that  the  Plaintiff  required  the  land, 
and  was  not  disposed  to  sell. 

Shortly  afterwards  the  Plaintiff  was  informed  that  a  notice  to 
treat,  dated  the  2nd  of  August,  1856,  had  been  served  on  Miss 
FaweU;  and  the  Defendants*  solicitor,  in  his  evidence,  deposed 
that  he  had  personally  served  this  notice  on  Miss  FawelL  The 
Plaintiff  and  his  solicitors  deposed  that  they  knew  nothing  of  this 
notice,  and  had  found  no  copy  of  it  amongst  the  papers. 

On  the  28th  of  April,  1870,  notice  was  served,  on  behalf  of  the 
company,  of  their  intention  to  summon  a  jury  for  the  purpose  of 
ascertaining  the  value  of  the  land  under  the  notice  to  treat. 

The  Plaintiff  thereupon  filed  the  second  bill  in  this  suit  to 
restrain  the  company  from  proceeding  to  summon  the  jury. 

Both  suits  came  on  to  be  heard  before  the  Yice-ChanceDor 
Matins,  who  dismissed  them  with  costs  (1). 

(1)  1870.  Jane  6.  acquiesce  in  the  possession  of  the  com- 

SiB  R.  MalutB)  y.C,  after  stating  pany  she  could  have  stopped  them  hy 

the  principal  facts  in  the  case,  and  the  injunction,  and   after  the   notice   to 

service  of  the  notice  to  treat,  as  to  treat  had  been  served,  could  have  oom- 

which  he  entertained  no  doubt,  said^  polled  them  by  mandamus  to  proceed, 

that  if  Miss  FaweU  did  not  choose  tp  But  she  claimed  ^wo  and  a  half  waa^ 
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The  Phintiff  appealed. 

Mr.  Olaesej  Q*0.,  Mr-  Chraham  SasUnffB,  and  Mr.  Murj^hy^  for  the 
Plaintiff;— 

The  Plaintiff  has  established  his  right  at  law,  and  comes  here  in 
Older  to  aYoid  the  necessity  for  continual  aotians  at  law.    The 
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which,  at  £200  an  acre,  would  amonnt 
to  £500.  It  was  hardly  to  be  ex* 
pected  that  the  company  would  pay 
•uch  a  sum  for  land  which  bad  pro- 
duced only  £1  14«.  per  annua),  and 
Ilia  Honour  was  surprised  that  the 
company  did  not  offer  some  such  sum  as 
£100.  Anything  more  irrational  than 
iho  conduct  of  the  company  on  the 
one  hand,  and  of  Miss  FaweU  and  bcr 
advisers  on  the  other,  he  had  never  seen. 
Matters,  however,  remained  i\Dsettled, 
thoagh  the  company  were  in  complete 
poasessioa  of  the  land  until  18(>d,  when 
Mr.  Stretton  commenced  his  action; 
but  it  would  have  been  better  to  have 
filed  a  bill,  which  probably  would  have 
led  to  a  leaaonable  errangenient,  for 
the  Court  of  Chancery  could  make  a 
final  settlement  of  these  matters  in  a 
manner  which  did  not  appear  to  bo 
practicable  in  a  Court  of  Law. 

However,  he  brought  his  action. 
That  was  absurd  enough  on  hia  part, 
but  nothing  in  comparison  to  the  folly 
of  the  company  in  defending  it  as  they 
did,  for  there  being  nothing  between 
them  but  the  question  whether  the 
title  was  to  one  acre  and  four  perches 
or  to  two  acres  and  a  half,  and  the  title 
not  being  in  dispute,  yet  the  oompany 
defended  the  action  and  went  to  triaL 

A  special  case  was  then  stated,  but 
His  Honour  had  been  unable  to  find 
out  what  was  argued  or  discussed, 
because  the  company  had  admitted 
that  Mr.  Streitcn  was  entitled  to  an 
acre  and  lour  perches^  and  that  they 
were  in  possession  of  it|  and  hadj  not 
paid  for  it. 


The  case,  accordingly,  was  decided  in 
favour  of  Mr.  Stretton;  and  having  esta- 
blished hid  legal  title,  he  seemed  to 
baTc  been  so  elated  with  hia  success, 
that  he  and  those  who  advised  him 
seemed  almost  to  have  lost  their  ba- 
lance, for  the  very  firet  thing  they  did 
was  to  take  out  execution,  though  any 
man  in  his  senses  would  know  that 
such  a  thing  would  not  have  a  practical 
resul  t.  However,  they  took  out  execu- 
tion, and  put  the  writ  into  the  hands  of 
the  sheriff,  who  took  possession  by 
pu tting  a  cord  across  the  line.  Of  oourso 
the  first  train  which  came  broke  it,  and 
there  was  an  end  to  his  possession.  Of 
course  the  compaay  could  not  submit 
to  this  sort  of  treatment,  because,  if 
they  were  to  do  so,  it  would  prevent 
their  trains  from  passing,  and  if  it 
would  stop  the  railway  for  a  single  foot 
it  would  stop  it  altogether.  But,  finding 
that  this  was  not  sufBoient — ^finding 
that  the  proceedings  at  law  had  been 
ineffectual — two  bills  had  been  filed  in 
this  Court,  asking  in  effect  for  an  in- 
junction which  would  prevent  the  use  of 
this  land  by  the  railway  company  aod 
stop  the  business  of  the  railway,  and  also 
the  business  of  the  other  companies. 

Was,  then,  the  Plaintiff  entitled  to 
that  right?  He  relied  solely  on  his 
proceeding  at  law,  by  which  he  esta- 
blished his  legal  title  to  one  acre  and 
four  perches  of  land,  and  he  contended 
that  thereby  the  equitable  right  was 
decided,  and  that  he  was  entitled 
to  stop  anybody  from  touching  the 
land  without  his  consent  The  course 
adopted  by  the  Plaintiff  was  unreason- 
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company  saw  the  difficulties  of  the  Plaintiff,  and  thought  tbey 
should  be  able  to  keep  the  land  without  paying  for  it.  They  knew 
all  about  the  rights  of  the  Flaintifi^  and  there  has  been  no  mistii^e 
or  inadvertence  so  as  to  bring  the  case  under  the  124th  secticm  of 


able,  whea  reasoaabls  ofifera  had  been 
made  by  the  oompany  to  pay  the 
utmost  price — £200  an  acre — ^for  a  bit 
of  land  which  never  produced  more 
than  34f.  a  year ;  and  it  was  not  sug* 
gesled  that  the  Plaintiff  or  Misa  Fawdl 
ever  saw  the  land,  or  that  the  land  was 
the  object  of  any  kind  of  enjoyment  or 
pleasure  beyond  the  receipt  of  849.  a  year. 

For  a  Plaintiff  to  set  up  so  m<Hi* 
strous  a  case  to  entitle  liim  to  stop  a 
great  railway  oompany  from  using  that 
land,  because  he  would  not  submit  to 
any  reasonable  terms^  was  a  thing  which 
His  Honour  was  Borprised  to  hare  had 
suggested ;  and  if  the  law  of  England 
was  in  that  state,  it  would  be  discredit- 
able to  the  Legislature. 

But  His  Honour  was  satisfied  that  it 
was  not  the  law ;  and  thati  although  the 
Plaintiff  had  got  the  law  against  the 
company  by  establishing  his  legal  title, 
there  was  no  equity  that  could  justify 
him. 

Notice  to  treat  had  been  given^  and 
though  for  toaxe  purposes  that  did  not 
constitute  a  contract,  still  it  gave  the 
company  the  right  to  take  the  land,  by 
depositing  the  value  under  the  85th 
section  of  the  Landt  Clauses  Consdi^ 
dation  Aci^  and  made  them  to  all  in- 
tents and  purposes  the  owners  of  the 
land,  and  nothing  then  remained  but  to 
ascertain  the  price,  and  have  a  convey- 
ance made  to  the  company.  Therefore, 
on  tJlie  2nd  of  August,  1866,  this  com- 
pany became  entitled  to  take  possession, 
and  Misa  FaweU  was  entitled  to  aay 
that  they  should  not  use  it  or  remain 
in  posaeflsion  until  they  bad  settled  the 
price,  and  she  might  havs  filed  a  bill  in 
thia   Court,   and  would  immediately 


have  obtained  an  injunction.  There* 
lore  both  sides  had  been  n^Ugent  ia 
allowing  things  to  remain  in  this  state 
so  long ;  but  it  had  been  as  much  Mr. 
BtrsttovCs  &ult  as  that  of  the  company. 
Diligence  between  vendor  and  pur- 
chaser there  must  be^  and  Waiwn  v. 
Beid  (1  Kuss.  &  My.  236)  decided  that 
less  than  a  year  will  disentide  a  Plun- 
tiff  from 'filing  a  bill  for  spedfio  per- 
formance. But  if  a  pofcliaaor  entered 
into  possession,  and  remained  in  pos- 
session, and  the  vendor  had  the  folly 
to  come  to  this  Court  without  re- 
quiring  payment  for  the  land,  it  was  in 
vain  for  the  purchaser,  or 'either  of  the 
parties,  to  talk  of  delay.  The  mutual 
acquiescence  in  the  delay  was  as  much 
binding  on  one  as  it  was  on  the  other. 

So  far,  therefore,  as  the  aotiee  to 
treat  is  concerned,  the  company  was 
the  equitable  owner,  and  aa  owner  of 
the  property  they  must  be  treated ;  and 
Mr.  BtrtUon,  the  Plaintiff,  mnat  be 
treated  as  the  person  entitled  to  be  paid 
the  prioe,  to  be  aaoertained  in  the  mode 
prescribed  by  the  Lands  Clauses  Con* 
sdidaticn  Act, 

But  even  if  that  had  failed,  if  there 
had  been  no  notice  to  treat,  and  the 
oompany  had  done  nothing  to  put 
themselves  in  proper  possession  of  the 
land,  then  it  was  equally  clear  that  the 
124th  section  of  the  Act  would  apply. 
The  railway  company  had  intended  to 
act  in  good  iaith,  and  to  do  justice  to 
all  parties;  but  finding  that,  from  some 
mistake  or  inadvertence,  they  were  in 
poBsessioa  of  a  vcrysmall  pieoeof  land, 
for  which  money  woajd  eompensate, 
they  were  not  bound,  becaoaa  thej 
found  that  the  owner  would  not  take  a 
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the  Lands  Clauses  C&nsdidation  Act :  Martin  v.  London^  Chatham^ 

and  Dover  BaUway  Company  (1).    They  have  never  paid  any  money 

into  Court,  as  they  might  have  done,  and  have  left  the  Plaintiff 

to  make  out  his  title.  It  is  not  true  that  the  Plaintiff  has  stood  by 

and  has  allowed  the  company  to  build  on  his  land.    The  company  _ 

took  possession,  and  have  ever  since  defied,  and  still  defy,  the   Bbemtfobd 

Plaintiff.    As  to  the  notice  to  treat,  why  did  the  Defendants  not  ^^^'f^  ^• 

produce  it  until  after  the  bill  in  this  case  was  filed?    That  cannot 

form  a  defence  in  equity.    If  they  really  did  give  this  notice  to 

treat,  their  defence  to  the  ejectment  is  incomprehensible.    The 

notice  to  treat  does  not  constitute  a  contract^  but  merely  enables 

the  company  to  make  a  contract  for  the  purchase.    Nothing  was 

done  on  this  notice  to  treat,  and,  so  far  from  acting  on  it,  they 

denied  the  Plaintiff's  title,  and  always  refused  to  pay  him  anything 

until  after  they  were  defeated  in  the  ejectment.    Whether  they 

did  or  did  not  take  possession  with  the  consent  of  Clarke^  the 

special  case  finds  that  they  took  possession  without  the  leave  of 

Miss  Fawdl.    If  they  rely  on  the  124th  section,  they  might  have 


reasonable  offer,  to  accede  to  a  demand 
of  the  monatfous  aod  iniqnitona  natore 
which  had  beea  made  in  this  caae* 
It  had  been  proved  to  the  satisfM^ 
tion  of  Hifl  Honour  that  the  company 
entered  into  poeaeasion  with  the  aoqui- 
eaoenee  of  MisB  Fawdl^  and,  therefore, 
even  if  they  had  not  done  it  by  mis* 
take  or  inadvertence,  still  it  would  be 
within  the  124th  section. 

It  had,  however,  been  argued  that  it 
was  not  within  this  section,  because 
they  did  not  take  it  by  mistake  or  In- 
advertence. But  His  Honour  would  put 
the  most  liberal  interpretation  on  the 
section,  and  would  say,  any  oversight  or 
accident  which  prevented  them  from 
paying  that  which  it  was  clear  they 
were  competent  to  pay,  and  might  have 
been  anxious  and  willing  to  pay,  would 
&11  under  the  head  of  mistake.  Now, 
the  mistake  hero  was  that  two  and  a 
half  aeres  were  claimed,  and  this  was 
not  finally  ascertained  until  the  fixud 


decision  at  law  of  the  25th  of  January 
last,  less  than  six  months  ago,  and  it 
therefore  came  within  the  I24th  section 
of  the  Lands  Clauses  Consolidation  Act, 

The  only  thing  decided  by  the  action 
was  as  to  the  extent  of  the  FlaintifTs 
land ;  and  if  the  argument  of  the  Plain* 
tiff  was  acceded  to,  he  might  demand 
£40,000,  or  even  £400,000,  as  he  could 
put  this  company  at  his  mercy.  This 
demand  was  founded  in  injustice^  and 
was  contiary  to  law.  The  first  bill, 
therefore,  had  altogether  failed,  and 
must  be  dismissed  with  costs. 

As  to  the  second  bill,  the  cases  which 
were  cited:  Bichnumdv,  North  London 
BaUway  Company  (Law  Rep.  3  Oh. 
679)  and  Hedges  v.  Metropdiian  Bail- 
way  Company  (28  Beav.  109),  had  no 
bearing.  That  bill  was  a  gran  abuse  of 
the  right  of  suit  in  this  Court,  and 
must  also  be  dismiased  with  ooata. 

(1)  Law  Bep.  1  Ch.  601.  . 
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action,  and  the  Defendants  cannot  set  up  any  other  defence. 


Gmat  ^^*'*  P^o^Tson,  Q.C.,  and  Mr.  C  T.  Simpson,  for  the  Greai  Western 

¥^KBN  AK©  ^^  Brentford  Railway  Company : — 

Railway  Co.  jff^  admit  that  the  company  has  made  mistakes,  but  will  this 
Court  allow  the  Plaintiff  to  take  advantage  of  them  and  extorl  a 
large  sum  from  the  company  ?  Miss  Faiodl  must  be  tak^t  to  haTe 
acquiesced  in  the  possession  by  the  company :  her  solicitors  sent 
an  abstract  of  title,  and  she  was  williug  to  sell.  The  68th  and 
85th  sections  of  the  Act  apply  to  this  case :  Marquis  of  SalUbury 
V.  Great  Northern  Baiiway  Company  (2) ;  Surkinsham  v..  North 
Western^  Bailway  Company. (3);  Adams  v*  Londois^  and  BlaekvoaR 
Bailway  Company  (4).  If  not,  sect  124  is  especially  Ixamed  to 
meet  such  a  case. 

There  was  no  dispute  as  to  the  title,  but  only  as  to  what  the 
company  was  to  payTor*  After  such  long  acquiescenco  this  Court 
will  not  interfere :  Somersetshire  Canal  Company  v.  Hareourt  (5). 
In  hptf  the  company  might  have  restrained  the  Piaintiff  from 
issuing  e3(ecution  on  his  jodgmont ;  and  the  only  case  the  Piaintiff 
can  set  up  is,  that  the  company  have  been  slow  in  applying  to 
this  Court  for  an  injunction.  What  could  the  company  do  but 
summon  a  jury  to  assess  th^  value  of  the  land^  which  they  did  as 
soon  as  they  knew  what,  the  land  was  ?  Directly  the  bill  was  filed, 
the  company  offered  to  pay  £200  and  interest^  which  was  a  very 
fair  offer. 

Mr.  Osborne,  Q.C.,  and  Mr,  K  A.  Giffard,  for  the  Great  Western 
Bailway  Company : — 

We  were  not  parties  to  the  action  at  law,  and  the  Plaintiff  has 
no  right  against  us.  He  has  allowed  us  to  take  possession  under 
the  Brentford  Company,  and  to  execute  our  works  without  telling 
us  of  his  claim :  Bdl  v.  Hull  and  Sdby  Railway  Company  (6) ; 
Graham  v.  Birkenhead,  dtc,  Bailway  Company  (7). 

(1)  12  a  B.  474 ;  5  De  G.  &  Sm.  249.  (4)  2  Mac.  &  G.  118. 

(2)  21  L.  J.  (Q.B.)  185 ;  16  Jur.  740.  (5)  2  De  G.  &  J.  590. 
(8)  5  E;k.  475.     .                                               (6)  1  Railw.  Cm,  616^ 

(7)  2  Mac.  &  G.  146. 
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Mr.  Steele,  for  the  Tkames  Steam  Tuff  Company.  L.  o. 

and  L.  J.  J. 
Mr.  Olassej  in  reply : —  ig70 

The  other  Defendants  are  agents  for  the  principal  Defendants,     &nxnoy( 
and  the  Great  Western  Company  might  have  obtained  leave  to      gmat 
come  in  and  defend  the  ejectment.    We  have  succeeded  at  law,  ^'"iJ"™?  **" 
and  the  value  of  oar  land  is  what  such  land  is  worth  at  the  present  Bau^way  Go. 
time,  Bot  in  1856,  which  is  the  value  ofifercd  to  us:   Martin 
v.  London,  Chatham,  wnd  Dover  BaiUffay  (1) ;   WaJJcer  v.  Ware, 
Hadham  and  Buntingford  Railway  Compaayy  (2), 

[Counsel  {<ot  the  Plaintiff,  in  answer  to  the  Court,  said  that  the 
Plaintiff  would  submit  to  a  decide  for  payment  of  the  present 
value  of.  the  land  and  of  the  amount  of  mesne  profits  for  six  years, 
and  counsel  for  the  Defendants  said  that  t}ie  Defendants  would 
prefer  that  decree  to  an  injunction.] 

Lord  Hatheble^,  L.C  x-^ 

We  are  somewhat  surprised  to  find  that  the  Vice-Chancellbr 
appears  to  have  regarded  the  Plaintiff  in  the  present  case  as  a 
wrongdoer,  or  as  a  person  asserting  rights  (whioh  he  unquestion- 
ably had)  in  an  unjustifiable  manner,  which  could  not  be  sustained 
in  this  Court. 

nie  Plaintiff  is  now,  beyond  all  dispute,  the  owner  of  1a.  4p. 
of  certain  land,  which  has  been  taken  and  used  by  the  Qreat 
Western  and  Brentford  Railway  Company,  and  over  which  at 
present  the  trains  of  the  €heal  Western  EaUway  are  running  \-^ 
[His  Lordship  then  stated  the  facts  of  the  case.] 

The  company  acted  consistently  throughout ;  there  was  a  per- 
severing endeavour  on  the  part  of  the  company  to  hold  the  land 
without  paying  for  it ;  for,  although  there  appears  to  have  been  a 
good  deal  of  blundering,  they  had  this  conveyance  from  Mr.  Clarice, 
and  he  told  them  distinctly  what  it  was  they  were  paying  him  for. 
They  do  not  seem  to  have  taken  any  trouble  to  elucidate  the 
matter,  but>  on  the  contrary,  they  played  with  the  mistakes  that 
were  made  on  the  side  of  Miss  FaweU,  and  held  her  at  arm's 
length.  If  they  did  not  choose  to  take  their  title  from  Miss 
FaweU,  they  might  easily  have  paid  the  money  into  Court,  with 

(1)  Law  Kep.  1  Cb.  601.  (2)  Law  Rep.  1  Eq.  196. 
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L.  0.       lespect  to  the  non-payment  of  which  there  bfts  been  no  reasonaUe 

and  L.  J.  J.  ^    i  •  » 

excnse  snggested  in  aigament« 

At  last  an  action  of  ejectment  was  bronght.    The  Vice-Chan- 
cellor  thought  the  Plaintiff  was  in  the  wrong,  but  really  I  have 
Gbbat      not  the  slightest  notion  what  other  course  was  open  to  him.    It 

WCBTKBir  AND  ,  *■ 

Bbebtetobd  had  been  said  that  Mr.  Btretton  might  have  proceeded  under  the 
AiLWAY  ,  ggjj^  section  of  the  Lands  Clauses  Oonsoiidaiton  Act,  but  the  com- 
pany said  that  they  had  never  given  any  notice  to  treat,  and  there 
is  no  reason  to  believe  that  Mr.  JStretton  knew  anything  about  it ; 
and,  in  my  opinion,  both  sides  believed  that  there  was  no  such 
notice; 

Under  Uiese  circumstances  Mr.  Slretbm  brought  his  action  of 
ejectment,  obtained  judgment,  and  was  put  into  possession.  Bat 
the  Defendants  do  not  seem  to  have  cared  about  it,  and  set  all 
law  at  defiance ;  and  the  Greai  Wedem  Company  simply  continue 
to  run  their  trains  over  the  land«  They  did  not  offer  to  pay  the 
money  or  buy  the  land ;  they  did  not  talk  of  the  notice  or  take  any 
proceeding  under  the  notice,  which  they  aft^wards  managed  to 
rake  up  when  the  suit  was  instituted,  but  they  in  effect  said  that 
they  did  not  care  about  the  law  and  would  not  pay  the  Plaintiff. 

I  am  surprised  that  the  Yice-Ohancellor  should  have  thought 
that  the  Plaintiff  did  wrong  in  any  of  the  steps  he  took,  or  that 
the  company  did  otherwise  than  extremely  wrong  in  burstisg 
through  his  property  with  their  trains,  which,  of  course,  could  not 
be  stopped  except  in  a  fonnal  way,  so  as  to  shew  that  the  Plaintiff 
asserted  his  rights ;  and  when  the  persons  employed  by  the  com- 
pany came  v%  et  armis  to  derive  him  of  his  right,  what  could  he  do 
but  file  his  bill  to  restrain  them  ?  It  is  not  contrary  to  the  course 
of  the  Court  to  grant  relirf  in  such  oases ;  and  the  Court  has  often, 
in  the  case  of  railway  oompanies,  granted  relief  to  prevent  their 
violent  user  of  those  powers  mth  which  the  Legislature  has  clothed 
them,  and  has  taken  cars  to  do  that  which  was  right  between  the 
parties. 

The  bill  accordingly  is  filed,  and  then  for  the  first  time  there  is 
an  offer  made  to  pay  for  the  land — not  the  present  value,  but  the 
value  of  the  land  as  it  existed  in  1866,  and  interest  for  the  fourteen 
years — ^the  company  having  determinately  appropriated  it»  and 
used  it  from  that  time  down  to  the  present 
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Then  the  qne^on  is,  whether  the  Plaintiff  was  bound  to  accept        L.  0. 
that,  and  I  think  he  was  not.    He  not  acceptiDg  it>  they  iind  ont 


1870 


Btbxtton 


the  old  notice  to  treat,  serve  a  notioe  and  issue  a  warrant  for  a 
jury  on  this  notice,  dated  in  1856,  which  notice  they  denied  the 
existence  of  during  the  trial  of  the  ejectment,  and  then  they  say      Q^''' 

TT  BBxsiUi  AND 

they  will  have  the  land  valued,  as  if  nothing  had  happened,  and  as   Bbkhitobd 
if  this  property  bad  been  properly  acquired  by  them,  and  the  mere       ..^^ 
formal  payment  had  been  delayed. 

The  Plaintiff  then  filed  his  second  bilL  Of  course  in  such  cases 
an  injunction  as  to  user  of  a  railway  is  a  serious  matter.  With 
regard  to  what  is  said  as  to  public  interests,  I  am  not  inclined  to 
listen  to  any  suggestion  of  public  interest  as  against  private  rights 
acquired  in  a  lawful  way.  I  do  not  think  that  the  interest  of  the 
public  in  using  something  that  is  provided  for  their  convenience  is 
to  be  upheld  at  the  price  of  saying  that  property  is  to  be  confis- 
cated for  that  purpose.  A  man  who  conies  to  this  Court  is  entitled 
to'^  have  his  rights  ascertained  and  enforced,  however  inconvenient 
it  may  be  to  third  persons,  to  whom  the  use  of  his  property  may 
be  very  convenient. 

Now,  the  course  pursued  by  this  Court  in  cases  of  injunctions 
was  considered  very  maturely  by  Lord  WesSmry  in  the  case  of 
IsetAerff  v.  East  India  Sbuse  Edate  Company  (1 ),  in  which  the 
subject  was  dealt  with  accordingly,  by  directing  an  inquiry  as  to 
the  proper  amount  of  oompensaidon  to  be  paid,  by  way  of  damages, 
for  the  injury  complained  of.  In  this  case  an  injunction  is  asked 
for,  which  would  give  the  Court  a  right  to  order  payment  of 
damages ;  and  it  being  clear  that  the  Plaintiff  would  be  entitled 
to  an  injunction,  or  to  the  relief  which  we  have  proposed,  and  the 
Court  having  the  right  to  impose  on  the  Plaintiff  the  alternative 
of  submitting  to  receive  damages^  we  only  refrain  from  granting 
the  injunction  because  the  Plaintiff,  having  sulHnitted  to  have  the 
land  valued,  and  the  Defendants  preferring  that  to  an  injunction, 
without  any  consent  on  either  side,  we  think  it  right  to  deal  with 
the  first  suit  in  that  way,  and  to  say  that,  the  Plaintiff  submitting 
to  have  the  present  value  of  the  land  recovered  in  ejectment  ascer- 
tained by  the  Court,  including  what  is  proper  to  be  paid  by  way  of 
niesne  profits  in  respect  of  the  user  of  such  land  by  the  Defen- 

[(8)  88  L.  J.  (Ob.)  892. 
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L.  0.  dants  for  six  years  before  the  filing  of  the  bill ;  and  the  Defendants' 
submitting  to  such  valuation  and  account  in  preference  to  an  in- 
juncjbion,  let  the  account  be  taken  and  payment  be  made  accord- 


Stbktoh    ijjgly  by  the  Great  Western  and  Brentford   Company.    In   the 

Gbbat      second  suit  an  injunction  will  be  granted.    The  Plaintiff  will  have 

Bbentfobd  the  costs  as  against  the  two  nrst  compames ;  as  against  the  Thcunes 

AiLWAT     .  igf^j^  rp^g  QQffipafiy  the  first  bill  will  be  dismissed  without  coets. . 

Sir  W.  M.  James,  L.J.  :— 

In  this  case  it  appears  to  me  that  the  contention  that  the  poa^ 
session  of  the  land  was  by  consent  under  the  notice  to  treat,  which 
has  been  the  topic  most  urged  upon  us  on  behalf  of  the  Defendants, 
is  totally  out  of  the  question.  It  was  the  very  thing  to  have  been 
tried  at  law,  if  it  could  have  been  established,  because  if  there  had 
been  possession  of  the  land  by  consent  under  the  notice  to  tieat»  it 
would  have  been  an  answer  at  law  to  the  action.  But  the  company 
deliberately  elected  to  put  their  case  on  a  different  footing — delibe* 
rately  elected  to  state  in  so  many  words  that  the  possession  of  the 
land  had  been  taken  without  such  consent ;  and  it  appears  to  me 
that  it  would  be  the  worst  possible  example  if  litigants  in  the 
position  of  this  company  were  permitted  to  make  a  statement  in  a 
Court  of  Law  so  deliberate  as  that,  with  full  knowledge  of  all  the 
facts,  and  were  then  permitted  to  escape  the  consequences  by 
setting  up  something  which  was  within  their  own  knowledge  at 
that  time. 

The  defence  of  acquiescence  seems  to  me  to  be  equally  out  of 
the  question.  It  never  was,  till  the  special  case  was  settled, 
within  the  power  of  the  Plaintiff  to  shew  that  any  part  of  his  land 
was  ever  touched  by  the  works,  and  therefore  it  was  out  of  his 
power  to  take  any  proceedings  under  the  different  sections  of  the 
Act  of  Parliament  to  which  we  have  been  referred.  The  difficulty 
that  was  thrown  in  his  way  throughout  was,  that  he  could  not  shew 
where  his  land  was ;  and,  trusting  to  this,  the  contention  raised  in 
one  of  the  points  in  the  ejectment  was,  that  the  Plaintiff's  title  had 
always  been  disputed,  because  it  was  supposed  that  it  would  be  out 
of  his  power  to  liave  distinguished  the  exact  boundary  of  the  land. 

The  company,  it  is  to  be  observed,  did  buy  nine  acres  out  of  a 
ten-acre  field ;  they  did  know  that  another  man   had   another 
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acre,  and  they  were  therefore  bound,  at  their  own  risk  and  peril,       L.  C. 
not  to  invade  such  other  acre.    It  is  snggested  that  the  Plaintiff 
ought  to  have  known,  and  ought  to  have  told  them,  what  was  the       w.jL 
position  and  what  were  the  boundaries  of  his  acre ;  but  the  rail-    ®™^|"^^' 
way  company  certainly  ought  to  have  known  the  boundaries  of  ^  Gbeat 
their  nine  acres  which  they  had  bought  from  the  man,  who  knew    BsEirrFORD 
all  about  it — who,  in  point  of  faot^  told  them  he  knew  that  the  exact    ^^!lL 
measurement  of  the  Plaintiff's  land  was  one  acre  and  four  perches, 
and  who  afterwards,  as  it  turned  out,  did  know,  and  could  point 
out  the  very  position  of  every  bit  of  the  Plaintiff's  land ;  and  it  is 
noteworthy  that  the  Defendants  have  in  their  works  almost  en- 
tirely avoided  the  Plaintiff's  land,  possibly  from  a  knowledge  of 
where  it  was.    It  is  only  on  a  very  small  portion  of  the  Plain- 
tiff's land  that  they  have  made  any  aetual  works.    That  small 
portion,  however  material  to  them,  however  they  came  to  use  it, 
they  did  appropriate  at  their  own  risk  and  peril. 

The  Plaintiff  was  at  law  entitled  to  recover  it.  He  has  re- 
covered it,  and  is  now  entitled  to  the  same  equitable  protection 
and  relief  as  any  other  owner  would  be ;  and  that  equitable  relief 
and  protection,  in  my  opinion,  is  such  as  the  Lord  Chancellor  has 
pointed  out  in  his  judgment. 

Solicitors:   Messrs.    Sympson   &  Warner;    Messrs.   Wt/att   d:  • 
Hoskins ;  Messrs.  Young,  Maples,  <&  Co. 


LAND  CEEDIT  COMPANY  OF  IRELAND  v.  LOED  l.  c 

FERMOY. 


IHrecUyn-^Fraud^Medirig-^KTunvUdge — LiahUiiy'—Bill  of  Review, 

The  directors  of  a  oompaDy^  part  of  the  business  of  which  was  to  make 
loans,  appointed  an  executive  committee.  The  committee,  in  order  to  raise 
the  price  of  the  shares,  bought  shares  in  the  names  of  the  secretary  and 
another,  and  in  order  to  pay  for  these  shares  drew  cheques  on  the  bankers  of 
the  company.  These  cheques  were  reported  to  a  meeting  of  the  directors  as 
having  been  drawn  for  loans  and  approved  of  by  tliem,  and  the  money  was 
applied  accordingly.  There  was  evidence  that  the  transaction  was  explained 
to  some  of  the  directors ;  but  one  of  the  dinotors  was  present  daring  part  of 
the  meeting  only,  and  denied  all  knowledge  of  the  transaction : 
Vol.  V.  Z  N  1 


and  li.  J.  J. 
1870 

Juhj  20  -21. 
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L.G.  The  Magter  of  the  Bolk  held  the  directon  geoenUy  liable  to  repay  the 

and  L.  J.  J,  money  to  the  oompaDy ;  but,  on  appeal : — 

1870  Held,  that  the  director,  who  denied  all  knowledge  of  the  traneaction, 

^*T*V  under  the  circumstances,  not  liable  to  repay  the  money. 

CoMPAMT  OF  Qumre,  whether  leave  will  be  giTen  to  file  a  bill  of  review  when, 

luxLASD  decree^  an  important  witness  states  that  he  has  made  a  mistake  in  his  ctI- 

T       Jt dence  in  the  suit. 

JLhIS  was  an  appeal  by  Henry  Munder,  one  of  tlie  directore  of 
the  Land  Credit  Company  of  Irdand,  Limitei,  against  a  decree  of 
the  Master  of  the  Bolls  ordering  payment  by  the  directors  of  £3739 
to  the  official  liquidator,  and  also  against  an  order  refusing  leaye 
to  file  a  bill  of  review. 

The  Land  Credit  Company  of  Ireland  was  registered,  under  the 
Companies  Act,  1862,  on  the  25th  of  April,  1864. 

The  capital  of  the  company  was  to  be  £1,000,000,  of  which 
£500,000  was  to  be  first  raised  by  issuing  10,000  £50  shares. 

The  memorandum  of  association  stated,  amongst  the  objects  for 
which  the  company  was  established :  (9.)  ^  To  negotiate  loans  of 
erery  description,  and  to  buy,  sell,  or  loan  on  all  descriptions  of 
freehold,  leasehold,  or  other  properties,  on  all  descriptions  of  produce 
or  merchandise,  and  of  stocks,  shares  (including  shares  issued  by 
the  company),  bonds,  mortgages,  debentures,  or  obligations  on  its 
own  account^  or  for  a  commission  (not  being  purely  speculatiTe 
transactions  for  the  rise  or  fall  in  prices,  and  in  which  it  has  no  ^ 
other  interest  or  time  bargains,  or  the  ordinary  business  of  a  stock- 
broker or  jobber),  and  to  re-issue  any  such  stock,  shares,  or  other 
securities  with  or  without  the  company's  guarantee." 

By  the  articles  of  association  the  usual  provisions  were  made  for 
issuing  shares,  for  the  appointment  of  directors,  and  for  the  manage- 
ment of  the  company,  and  power  was  given  to  the  directors  to  make 
adrances  as  above  mentioned;  and  by  Art.  109  the  directon  were 
authorized  to  delegate  any  of  their  power  to  committees,  consisting 
of  two  or  more  members,  as  they  might  think  fit,  and  any  com- 
mittee 80  formed  was  to  conform  to  any  regulations  which  might 
be  imposed  by  the  directors. 

The  company  was  accordingly  formed,  and  on  the  2nd  of  May  a 
meeting  of  the  subscribers  was  held,  at  which  Lord  Fermoy  and  fifteen 
other  persons  wereappointed  directors;  and  on  the  11th  of  Maj,  1864, 
the  present  Appellant,  Benry  MunstcTf  wad  appointed  a  director. 
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On  the  20th  of  May  it  i¥as  resolFed,  at  a  meeting  of  the  board       l.c. 
of  dheeton^  that  a  snb-conunittee  be  appointed  to  consider  the 
appointment  <of  a  manager,  as  also  *^  to  inrestigate  some  business        ww 
proposals  which  had  been  offered  to  the  company;"  the  committee  ^^^^^^ 
to  consist  of  Lord  Fermay^  Lofd  Otho  FUzgerald,  Mr.  Finch,  and     Ibslaih) 
Mr.  Corry.    At  the  next  meeting  it  was  lesolved  that  Mr.  CoUim  I^mDlteoz. 
should  be  elected  a  member  of  the  ezeevtiye  committee.    Thence-       ""^ 
forwaid  the  sub-conunittee  appeared  to  have  been  called  the 
executive  committee,  and  from  time  to  time  matters  of  business 
as  to  loans  and  other  matters  were  attended  to  by  that  committee, 
and  the  committee  also  made  reports  to  the  board. 

On  the  24th  of  May  the  directors  passed  a  resolution  that  all 
cheques  drawn  by  the  board  should  be  signed  bj  two  directors  and 
countersigned  by  the  secretary,  and  that  all  payments  on  account 
of  the  company  should  be  Toted  at  board  meetings. 

On  the  18th  of  May  7340  shares  in  the  company  were  allotted, 
and  a  settliug-day  was  obtained  fiiom  the  committee  of  the  Stock 
EoBcha/nge. 

The  executive  committee^  with  the  intention,  as  the  bill  alleged, 
of  raising  the  price  of  shares  in  the  market  and  keepii^  up  ja 
fictitious  appearance  of  credit,  determined  to  employ  the  money 
of  the  company  in  the  purchase  of  shares,  and  brokers  were 
directed  to  purchase  shares  in  the  company  to  the  number  of  535, 
at  a  premium ;  and  in  order,  as  the  bill  alleged^  to  conceal  the 
irregularity  of  the  transaction,  the  executive  committee  determined 
to  make  use  of  the  names  of  the  secretary,  JP.  A.  OUphani,  and  of 
F.  (hstdloe,  a  friend  of  J.  Suchey  the  manager,  as  purchasers  of  the 
shares,  and  untruly  to  represent  the  payments  in  re^^ect  of  such 
transaction  in  the  company's  books  as  loans  to  Olijfhant  and 
CadeUoe.  The  price  of  the  shares  was  £3739,  and  to  meet  this 
sum  a  cheque  for  £2000,  dated  the  30th  of  July,  1864,  was,  by 
order  of  the  executive  committee,  drawn  on  the  National  Bank,  as 
bankers  of  the  company;  a  similar  cheque  for  £1733  II0.  3{Z.  and 
a  similar  cheque  for  £5  &.  9c{.  were  also  drawn.  Each  cheque  was 
signed  by  two  directors,  and  countersigned  by  the  secretary,  F.  A. 
OUphant. 

A  meeting  of  the  directors  was  held  on  the  2nd  of  August,  and 

on  the  agenda  Jpojfer  were  the  following : — ^^  Secretary's  report : 

3N2     .  1 
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L.  0.  cheques  signed  by  ezecutiye  committee  f  and  farther  down  in  the 

•ndl^JJ-  agenda  paper:  '*  Loans  to  Mr.  CasteUoe  and  Mr.  Oliphant ;""  bjA 

«^vw  in  the  minnte-book  of  the  company  appeared  an  entry  tor  HbaX 

Ow][i??oF  ^^y  '•   "  The  secretary  reported  that  the  following  cheques  had 

Ibslakd  been  signed  by  the  executive  committee,  which  were  approved: 
LoBi>  Febmoy.  «  £2000     0     0) 

—  1733  11    3  j  *^^  ^*     ^'" 

and  on  the  agenda  paper,  in  the  handwriting  of  Lord  .Fimuijr, 
"  £3733  11«.  3d.  in  all,  sanctioned." 

At  this  meeting,  Lord  Fermoy  was  in  the  chair,  and  eight  other 
directors,  including  Mr.  Munster,  signed  their  names  as  having 
attended;  but  three  of  them,  Mr.  Carry,  Mr.  Munsier,  and  Mr. 
Vereker^  were  not  present  at  the  beginning  of  the  meeting.  Accord- 
ing to  the  evidence  for  the  Plaintiffs,  the  transaction  respecting 
the  shares  was  not  explained  to  the  directors  whilst  sitting  as  a 
board,  but  had  been  explained  by  Lord  Fermoy  to  those  present 
before  the  meeting  began ;  and  the  secretary  deposed  that,  after  the 
formal  conclusion  of  the  meeting,  Mr.  Corryy  Mr.  Mundery  and  Mr. 
Vereker  inquired  why  the  two  cheques  had  been  drawn;  the 
transaction  was  explained  to  them,  and  they  expressed  their 
disapproval. 

Mr.  Munstery  in  his  answer  and  affidavit,  said  that  he  was  pass- 
ing through  London  on  other  business,  and  was  present  for  a  short 
time  at  the  meeting  of  the  2nd  of  August.  He  had  no  recollection 
whatever  of  the  cheques  in  question  having  been  mentioned,  and 
denied  that  he  Imew  anything  about  them,  or  that  they  were 
explained  and  approved,  or  passed,  at  any  time  while  he  was  present 
at  any  meeting.  He  further  stated  that,  if  he  had  suspected  any 
such  proceedings,  he  would  not  have  remained  a  director,  and  that 
he  did  not  know  of  the  purchase  of  the  shares  until  he  perused  the 
bill  in  this  suit. 

Mr.  Corry,  in  his  answer,  said  that  he  believed  that  the  allied 
conversation  after  the  meeting  of  the  2nd  of  August  did  take  place 
in  the  presence  of  himself,  Munsler,  and  Vereker,  and  that  he 
protested  against  the  transaction ;  and  in  an  affidavit  filed  by  him 
he  repeated  that,  after  the  meeting  of  the  2nd  of  August  was  broken 
up,  he  was  informed,  but  he  did  not  recollect  by  whom,  for  what 
purposes  these  cheques  were  signed,  and  that  he  then  and  there  pro- 
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'^i       tested  against  their  being  so  applied.    Mr.  Vereker,  in  his  answer,       L«  0. 
^  r        said  that  the  explanation  was  not  given  after  the  meeting  of  the  *  '  ' 


2nd  of  Angust,  but  at  a  meeting  of  the  13th  of  September,  and 
that  he  then  expressed  his  disapprobation  of  the  transaction.    It  ^(>Sn>i^? 
appeared  by  the  books  that  Mr.  Mtmster  was  not  present  at  the     Ibelaud, 
meeting  of  the  13th  of  September.  Lord  Fermot. 

The  minutes  were  confirmed  at  a  subsequent  meeting,  at  which 
Mr.  Munster  was  not  present. 

The  board  met  eyery  week,  and  at  several  of  the  meetings  cheques 
were  reported  to  have  been  drawn  by  the  executive  committee ; 
at  one  meeting,  in  July,  for  upwards  of  £24,000,  and  at  a  meeting 
in  August,  for  £11,437. 

The  cheques  for  £2000,  £1733  lis.  3d.,  and  £5  8s.  9(2.,  were  paid 
to  accounts  at  the  National  Bank  in  the  names  of  OUphani  and 
CasteUoe,  and  out  of  the  proceeds  the  shares  were  paid  for ;  and  the 
shares  were  transferred,  235  into  the  name  of  OUphani,  and  300 
into  the  name  of  Costdloe. 

In  1865  the  company  was  ordered  to  be  wound  up,  and  on  the 
15th  of  March,  1867,  the  bill  in  this  suit  was  filed  by  the  official 
liquidator,  in  the  name  of  the  company,  against  all  the  directors, 
praying  that  they  might  be  ordered  to  repay  the  £3739. 

The  Master  of  the  Bolls  made  a  decree  accordingly  against  all 
the  directors,  as  reported  (1). 

A  Petition,  asking  for  leave  to  file  a  bill  of  review,  or  supple- 
mental bill  in  the  nature  of  a  bill  of  review,  and  that  the  original 
cause  might  be  reheard,  together  with  the  bill  so  filed,  was  then 
presented  by  Mr.  Mtmster,  stating  the  filing  of  the  bill  in  the 
suit  and  the  decree,  and  the  evidence  of  OUphani,  the  secretary ; 
and  that  since  the  decree  in  the  suit  OUphani  had  stated  that  he 
had  made  a  mistake  in  his  evidence,  and  that  the  explanation 
stated  by  him  to  have  been  given  on  the  2nd  of  August  to  Mr. 
Cbrry,  Mr.  MwMter,  and  Mr.  VereJcer  was,  in  fact,  given  to 
Mr.  Corryi  Mr.  VereJcer,  and  another  director  (Mr.  Trotoer)  at  a 
meeting  on  the  13th  of  September. 

In  support  of  this  Petition,  affidavits  by  Mr.  Vereker,  Mr.  OUphani, 
and  Mr.  Muntter  were  filed;  and  in  his  affidavit  Mr.  OUphant 
stated  that,  in  June,  1869,  Mr.  VereJcer  called  on  him,  and  recalled 

(1)  Law  Bep.  8  Eq.  7. 
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[L.ir. 


L.a 

and  L.  J.  J. 


to  bis  mind  Tarions  drcnmstasceB  niiidi  lie  had  overlooked^  sad 
ftfter.  deliberately  reconaiderii^  the  matter^  be  fdi  sore  that  be 
^^       bad  unoonadctiBly  fiBillexL  into  error  in  bis  affidarit  in  tbe  suit. 
Lato  Cbumt      Tbe  Master  of  tbe  Rolls  dismiBsed  tbe  Petitirai  with  costs  (!> 

Ibklaxd         Mr.  Mufuier  now  appealed  against  ike  decree  xn  tbe  sbiI^  said 
LoBDFiBMar.  against  tbe  order  dismissing  tbe  Petition, 

Mr.  Jessel  Q.C.,  and  Mr.  Emmtnff,  for  the  Appellant  :— 

Tbe  decision  against  Mr.  Muntter^  if  supported,  will  cany  to  a 
most  unreasonable  length  tbe  doctrine  of  tbe  liability  of  directois 

first,  and  notking  voald  Iw  mon  mn- 


(1)  1870.  Feb.  21. 
LoBD  BonnxYy  M.B. : — 

The  principle  is  quite  clear  that  tbe 
C«mrt  will  not  allow  sadi  a  rdieaiing 
to  take  place,  or  a  bill  of  vaview  to 
be  filed,  unless  upon  the  disooveiy  of 
evidence  which  could  not  have  been 
obtained  before.  In  a  case  of  this  de- 
scription, if  the  Court  had  proceeded 
solely  upon  the  evidence  of  one  witness, 
and  that  witness  had  been  convicted  of 
wilful  and  corrupt  peijury,  then  I  do 
not  say  that  the  Court  would  not  re» 
kear  tbe  case.  But  I  am  eonfident  the 
Court  would  never  do  so  in  a  case  where 
all  the  witnesses,  upon  whose  evidence 
the  Court  Lad  proceeded,  came  forward 
and  said  they  weie  mistaken,  and  upon 
fiirther  considention  they  found  they 
had  not  told  the  truth.  The  most 
serious  consequences  would  arise  if  the 
Court  were  to  allow  a  cause  to  be  re- 
heard upon  evidence  of  that  deseription. 

It  is  quite  dear  that  if  the  same  steps 
had  been  taken,  before  the  hearing,  to 
sift  the  evidence  (assuming  it  to  be  a 
mistake)  ss  those  whidi  were  aftorwarda 
taken,  the  matter  would  have  been  set 
right,  and  a  cross-examination  might 
have  established  the  whole  case  dif- 
ferently'from  what  it  is  at  present. 

Behearing  a  cause  upon  obtaining 
fresh  evidence  is  a  most  dangerous 
practic&  It  is  the  duty  of  suitors  to 
bring  forward  all  their  evidence  at  the 


chievous  thaa  to  allow  this  principle  to 
prevail,  that  a  person  should  endeavour 
to  get  a  case  heard  upon  imperfect  evi- 
dmoe,  and  trust  to  succeeding  on  that 
evidence,  and  then,  when  it  ia  faimd 
that  he  has  not  succeeded,  to  bring 
forward  further  evidence.  AssumiDg 
all  that  is  sakL  to  be  correct,  with  a  btde 
care  and  diligence  the  whole  tfamg  could 
have  been  pat  before  the  Court  as  it 
stands  at  present 

But  I  entertain  very  considerable 
doubts  about  the  aoBQiai^  of  it,,  aad 
I  entertain  very  considerable  doabto 
about  the  ulterior  question*  The  result 
is  that,  in  my  c^inion,  this  is  not  a  fit 
case  for  me  to  allow  a  rehearing  upon 
the  afiidavits  and  the  evidence  whadi  ia 
now  stated  to  me.  And,  upon  the  whole, 
as  the  case  stands  now,  I  do  not  think 
the  Court  has  miscarried  in  justice  in 
tiie  decree  it  has  made,  andl  must  de- 
cline to  allow  the  matter  to  be  rehesrd 
upon  this  ground. 

It  is  a  very  important  question,  un- 
doubtedly, and  I  have  certainly  this 
satisfaction,  that  my  refusing  thie  ap- 
plication does  not  preclude  the  Peti- 
tioner from  taking  it  further,  and  obtain- 
ing the  opinion  of  the  Lord  Chancellor 
upon  the  subject,  whether  it  is  a  fit  and 
proper  case  to  be  leheasd  in  this  state 
of  circumstances ;  but,  on  the  application 
before  me,  I  dismiss  the  Petition  with 
costs. 
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as  trnstees.    The  cheques  may  hare  been  sanctioned  at  a  board       L.  G. 
meetings  but  no  explanation  was  given^  and  there  is  nothing  to  fix 
Mr.  Mwnsier  with  notice  of  any  impropriety.    The  execntiye  eom- 


mittee^^having  asked  for  dieqnes,  is  every  member  of  the  boazd  to  ^^^][Jj^^ 
be  held  liable  if  the  drawing  them  was  a  breach  of  tmst  ?  Direetors  Ibblaitd 
are  not  like  common  trustees ;  they  must  carry  on  business  in  the  LobdFbshot. 
ordinary  course  of  mercantile  business,  and  they  cannot  seyerally 
examine  into  the  propriety  of  every  cheque.  The  executive  com- 
mittee deceived  them  by  telling  them  that  the  money  was  wanted 
for  loans  to  CosteHoe  and  Oliphani,  which  was  a  legitimate  purpose. 
The  executive  committee  were  not  agents  for  whose  acts  the  board 
was  liable,  but  delegates  under  the  powers  of  the  deed  of  settle- 
ment. Joint  Stoeh  Discount  Company  v.  Broum  (1)  does  not  go 
near  the  length  of  this  case ;  for  there  all  parties  knew  the  real 
nature  of  the  transactions.  Suppose  Mr.  Munder  was  present, 
there  was  nothing  to  cause  suspicion  that  the  cheques  were  not 
wanted  for  a  proper  purpose.  But,  on  the  evidence,  we  say  that  he 
was  not  present,  and  that  there  is  no  pretence  for  saying  that 
Mr.  Mnnster  actually  knew  of  these  proceedings.  It  is  not  even 
alleged  that  he  was  present  when  the  cheques  were  approved  of. 
In  the  Court  below,  reliance  seems  to  have  been  placed  on  the 
answers  of  some  of  the  other  Ddendants.  We  might  contend  that 
they  were  not  evidence,  but  we  waive  the  objection.  The  story  is, 
that  the  directors  who  came  early  had  the  matter  explained  to 
them,  and  that  three  who  came  late  also  had  it  explained  to  them, 
as  to  which  there  is  no  evidence  but  OUjhanPs^  even  if  the  further 
evidence  be  rejected,  for  no  doubt  Mr.  Corry  has  made  a  mistake 
on  a  point  immaterial  to  himself,  as  to  the  time  when  he  received 
the  information,  and  has  oonfiised  the  daya  The  same  principles 
should  be  applied  to  directors  as  to  trustees,  and  they  are  cmly 
bound  to  employ  the  same  dih'gence  which  they  would  have  em- 
ployed in  their  own  business :  Mendes  v.  Ouedalla  (2) ;  Twrquand 
V.  Marshall  (3).  Merely  passing  a  cheque  does  not  give  notice  of 
its  object.  No  sufficient  distinction  was  taken  by  the  Master  of 
the  Bolls  between  the  case  of  Mr.  MwMter  and  that  of  other 
directors.  He  always  denied  that  he  had  any  notice. 
As  to  the  bill  of  review,  we  shew  that  the  Court  has  been 

(1)  Law  Rep.  8  £q.  381.        (2)  2  J.  &  H.  259.        (3)  Law  Bep.  4  Gh.  376. 
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L.  G.       misled,  and  we  ask  leave  to  haye  it  set  right :  Needham  y.  Smiih  (1). 
'  This  new  evidence  would  be  admissible  on  a  reheariDg ;  and  we 
^^Y^        have,  at  any  rate,  a  right  to  file  a  supplemental  bill  in  the  nature 
OoS»Ajn?o"  ^^  ^  ^^^  ^^  review  to  bring  it  before  the  Court.    In  a  very  recent 
iRELAxa     case  of  Bawden  v.  English  the  Lord  Ohief  Justice  Cockhwm  granted 
Lord  Febuot.  a  rule  nid  for  a  new  trial,  on  an  affidavit  that  the  principal 
witness  for  the  Defendant  had  since  the  trial  stated  that  his  evi- 
dence was  false,  and  observed  that  if  the  fact  were  so  the  verdict 
could  not  stand.    This  is  precisely  in  point. 

Sir  22.  Bapffdllaf/,  Q.C.,  and  Mr.  Jackson,  for  the  Plaintiff: — 

The  rules  as  to  directors  ought  to  be  at  least  as  stringent  as 
those  by  which  trustees  are  bound.  Every  director  who  was  pre- 
sent when  these  cheques  were  approved  of  is  liable,  and  anything 
short  of  that  would  lead  to  fraud.  The  fact  that  the  advance  was  to 
be  made  to  the  secretary  ought  to  have  raised  suspicion.  If  it  was 
proved  that  a  director  was  misled  he  niight  escape,  but  not  where  he 
was  merely  negligent  He  was  appointed  and  paid  by  the  shareholders 
to  protect  them,  and  he  ought  to  have  done  so.  He  is  not  justified 
in  relying  on  the  executive  committee,  for  they  had  not  full  powers, 
and  were  subject  to  the  directors  generally.  If  a  director  who  was 
present  at  a  meeting  when  an  illegal  thing  was  done,  is  not  liable, 
when  is  a  director  to  be  liable  ?  He  might  have  seen  what  was  to 
be  done,  and  he  cannot  be  allowed  to  say  that  he  is  not  liable 
because  he  did  not  attend,  or  because  he  trusted  his  colleagues. 
Could  he  escape  by  saying  that  he  was  asleep  at  the  time  ?  Either 
the  name  "  director  "  means  something  or  it  means  nothing.  If  the 
directors  are  to  rely  entirely  on  the  manager  or  secretary,  what 
is  the  use  of  directors  ?  They  had  a  veto  on  the  doings  of  the 
executive  committee,  and  that  must  mean  something.  Moreover, 
the  board  never  made  a  proper  delegation  of  their  functions  to 
this  committee,  and  were  bound  to  attend  to  the  business. 

LoBD  Hathebley,  L.C. : — 

I  am  exceedingly  reluctant  in  any  way  to  exonerate  directors 
from  performing  their  duty,  and  I  quite  agree  that  it  is  thdr 
duty  to  be  awake,  and  that  their  being  asleep  would  not  exempt 

(1)  2  Vera.  463. 
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them  from  the  consequences  of  not  attending  to  the  business  of       L.  C. 
the  company.    But  we  must  look  at  the  nature  of  the  business  of  ^ 

.1  .  1870 

this  company. 


It  appears  that  under  the  trust-deed  they  had  the  power  ^^^oSpjSTot^ 
making  loans,  and  the  power  of  appointing  a  committee,  to  whom  Iulakd 
they  might  delegate  all  the  powers  they  thought  proper;  and LofiDFaitMOT. 
that,  in  fact»  a  committee  was  appointed,  called  the  executive  com-  ^~ 
mittee,  and  that  the  functions  of  the  directors  were  transferred 
to  this  committee,  so  far  as  regarded  proposals  for  business,  and  for 
loans  and  other  matters.  The  committee  from  time  to  time  re- 
ported to  the  directors,  and  the  directors  had  a  right  to  ask  proper 
questions,  and  to  decide  thereon  according  to  their  discretion; 
and  the  directors  must  be  tried  as  any  other  trustees  accused  of 
neglecting  their  duty.  Now,  setting  aside  all  that  was  concealed 
by  the  executive  committee,  there  was  laid  before  the  board  a  state- 
ment that  the  cheques  for  £2000  and  £1733  lis.  3d.  had  been 
signed  by  the  executive  committee,  and  then,  before  the  chairman, 
a  paper,  on  which  was  written,  amongst  the  agenda  for  the  day, 
**  Loans  to  Mr.  CcdeOoe  and  Mr.  Oliphant'*  This  we  must  take 
to  have  been  read  out^  and  it  must  have  been  stated  that  these 
loans  had  received  the  sanction  of  the  executive  committee,  and 
that  the  sanction  of  the  directors  was  sought.  Now,  suppose  that 
Mr.  Munster  is  bound  by  everything  which  appears  upon  the 
books  to  have  been  discussed  by  the  directors?  fie  must  be 
taken  to  have  known  of  these  loans ;  and  the  question  is,  how  far 
he  ought  to  have  pursued  his  investigation?  If  there  had  been 
anything  unreasonable  or  extravagant  in  the  matter,  or  the  loans 
had  been  of  an  unusual  amount,  one  would  expect  further  questions 
to  be  asked,  but  the  loans  amounted  to  £3733  only,  and  it  would 
have  been  useless  to  ask  the  executive  committee,  who  had  already 
recommended  the  loans,  whether  the  security  was  good.  But  the 
charge  is,  that  the  directors  did  not  see  to  the  application  of  these 
loans.  The  money  was  actually  placed  to  the  credit  of  these 
persons,  and,  in  form,  all  was  done  that  was  recommended  by  the 
executive  committee.  The  real  transaction  was,  that  the  executive 
committee  had  adopted  the  very  improper  course  of  purchasing 
shares  in  their  own  company,  and  now  wanted  to  pay  for  them 
by  means  of  these  apparent  loans  to  OUphant  and  Ccttelloe. 
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L.  Or  Bat  it  would  be  canjing  the  doctriiie  of  liabili^  toe  finr  to 

^     '  '  '  8B7  tiiat  the  diiectore  are  liable  for  negligence^  not  beoaoae  they 

,^yw        did  not  ask  whether  Cottdhe  and  OUphant  were  fiolvent  aad  respect- 

^Cwmm  ^^^*  ^^^  because  they  did  not  inquire  what  they  were  going  to  do 

lioLAHD     with  the  money.    To  do  this  would  be  carrying  the  doctcine  oT 

Lord  Frnvor.  the  responsibility  of  diiectors  fieir  beyond  anythmg  laid  down  in 

this  Court    WhatOTer  may  be  the  ease  with  a  trustee,  a  director 

cannot  be  held  liable  toi[  bemg  defrauded ;  to  do  so  would  makB 

his  pontion  intolerable. 

The  question,  then,  is,  whetilier  this  was  ooBcealed.  OUjikemi 
says  it  was  not;  but  this  ia  denied  by  the  evidence  of  oliien^  and 
I  think  that  it  was  in  fisMst  concealed :  it  was  Tery  unlikd j  tiiat 
the  ezecutire  committee  would  disclose  their  scheme  to  the  otiier 
directcmi.  Mr.  JKimsfer  has  denied  that  the  matter  was  eY«r 
brought  before  him,  or  that  he  had  any  knowledge  of  Ijie 
transactions ;  and  I  giye  fiill  belief  to  his  denial. 

The  Flaintififo  have  failed  to  establish  against  Mr*  Mwut&r  tiie 
thing  which  it  was  essential  for  them  to  establish ;  and  the  hill,  as 
against  him,  mxst  be  dismissed  with  costs. 

No  doubl  we  have  here  a  great  adyantage  in  finding  the  faeis  as 
against  one  Defendant  picked  out,  instead  of  being  mixed  up 
with  the  evidence  relating  to  other  Defendants  of  different  degrees 
of  complicity,  and  no  doubt  we  have  thus  been  enabled  to  come  to 
a  more  satisfactory  conclusion.  There  will,  of  course^  be  na  eosts 
of  the  appeal 

As  to  the  Petition  tot  leave  to  file  a  bill  of  review,  it  is  a  very 
peculiar  case^  and  no  doubt  the  circumstances  were  very  sus* 
picious.  But  the  question  raised  on  this  Petition  has  oeased  to  be 
material  except  as  to  costs,  and  we  think  that  there  ou^  to  be  no 
costs  (tf  that  Petiti(Mi. 

Sib  W.  M.  James,  L.  J. : — I  quite  concur. 


MnruTBS : — Rerene  decree  and  ditanisB  bill  with  oosts  as  aganst  MtsMUr. 
DiadbaEige  order  made  on  Petition  of  leheariog  before  the  Master  of  the  BoU& 
No  CQStB  of  appeal 

Solicitors  for  the  Appellant :  Messrs.  Ward^  MUb,  db  WWum. 
Solicitor  for  the  Bespondents :  Mr.  H.  Qowr. 
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CITY  BANK  V.  LUCKIE.  l.  o. 
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Acc^^tancea — InsoivenU — Mortgage. 

K,  &  Co,  accepted  bills  for  L,  &  Co,,  and  L,  A  Co,,  mortgaged  to  K,S  Co, 
an  estate  in  Gtnanm  to  aeeore  a  eaih  credit,  gtanted  hj  K„  A  Cb^  to  the 
extent  of  IbflWy  doUan.  There  was  a  general  cunent  aoeount  between  the 
two  firms.    K,  db  Co.  and  L,  db  Co,  each  became  insolvent : — 

Held,  that)  under  the  circumstances,  the  mortgage  was  a  security  for  money 
advanced  to  meet  the  bills :  and 

Beid,  that  the  holders  of  the  bilk  were  entitled  to  the  benefit  of  the  mort- 
gage securities,  and  to  have  the  money  received  from  the  mortgage  security 
applied  in  payment  of  the  bills. 

Decree  of  Stuart,  V.O.,  reversed. 

Gr*  J.  LUCKIE  carried  on  bnsinesB  in  London  nnder  the  firm 
of  Luekie  Brothers  d  Co. ;  and  E.  Kynaskm  and  R.  SuthethmA 
carried  on  business  in  London  nnder  the  firm  of  Kynattony  Buihet" 
land,  &  Co.  In  the  year  1866,  Kynaston,  Stdhoriand,  dk  Co. 
accepted  bills  for  £12,500,  drawn  upon  them  hj  Luekie  dt  Co,  By 
an  instrament  purporting  to  be  a  mortgage,  and  as  a  record  of  the 
Oonit  of  Briiith  QuUmOy  in  the  form  used  in  Quianay  dated 
Noyembei  25, 1865,  after  recitmg  an  agreement  between  Luckia 
and  Kynaston,  as  representing  Kynaeim,  StMerhmd,  4b  Co.,  that 
fyfuufofi  would  grant  to  Luekie  a  current  cash  credit  to  the  ^[ient 
of  75,000  dollars,  to  bo  secured  by  mortgage,  and  that  Ludoie  had 
already  received  5000  dollars  on  account  of  such  cash  credit,  and 
tiiat  it  had  been  agreed  that  all  other  sums  to  be  thereafter 
advanced  to  Luekie  upon  the  said  cadi  credit,  mider  deductbn 
of  payments  or  proceeds  of  sales  cf  produce,  should  form  and  be 
from  time  to  time  the  capital  secured  by  this  mortgage,  it  was 
declared  that  Luekie  became  bound  to  pay  to  Kynadon  such  sums 
of  money  as  might  be  due  under  the  mortgage,  not  exceeding  the 
said  sum  of  75,000  dollars,  within  six  months  after  demand ;  and 
as  a  security  for  the  payment  of  the  several  sums,  principal  and 
interest,  secured  by  this  mortgage,  Luekie  bound  his  person  and 
property  in  general,  and  more  especially  with  right  of  first  mort- 
gage a  certain  plantation  in  Guiana^  called  La  Jalottsie,  in  order 
that,  should  any  default  be  made  by  Luekie  in  the  strict  payment 


July  6,  13. 
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L.  0.        of  the  several  sums  of  monej  secured  by  this  mortgage,  the  said 

1870        E.  Kf/nagton  might  foreclose  the  mortgage,  proceed  in  execution 

City  Bank   against  the  said  property,  and  recover  from  the  sale  thereof  the 

Lu^n.      ^^^  amount  of  capital  and  interest  due  by  Luekie  under  this 

—        mortgage. 

It  was  alleged  by  the  Plaintiffs  that  these  bills  were  accepted 
upon  the  agreement  and  understanding  that  payment  of  th^n 
was  secured  by  this  mortgage.  This  was  denied  by  Luekie^  who 
said  in  effect  that  the  firms  had  other  dealings  together,  and  that 
the  mortgage  was  merely  to  secure  the  cash  balance,  and  that  each 
acceptance  was  the  subject  of  special  arrangement.  There  was« 
however,  a  current  account  between  Kynadan,  StUherland,  d:  Co. 
and  Luekie  dt  Co.,  in  which,  amongst  many  other  items,  the 
amounts  received  and  paid  for  other  bills  accepted  were  entered ; 
and  it  was  admitted  by  Kynaslon  that  he  had  accepted  the  bills  in 
question  in  the  ordinary  course  of  business,  and  on  the  faith  that 
any  money  he  might  advance  for  taking  them  up  would  be  secured 
*by  the  mortgages. 

Luekie  Brothers  and  Kynastan,  Sutherland,  db  Co.  each  became 
insolvent  in  1866,  and  executed  deeds  of  inspectorship. 

At  that  time  the  balance  of  the  account  between  the  firms, 
excluding  the  bills,  was  about  £700  in  favour  of  Luekie  &  Co. 

The  City  Bank  was  the  holder  of  the  bills  of  exchange  accepted 
by  Kynarion,  Sutherland,  &  Co.,  as  above  mentioned,  to  the  amount 
of  £7000,  and  filed  the  bill  in  this  suit,  on  behalf  of  themselves 
and  the  other  holders  of  the  bills,  against  Luekie,  Kynaslon,  and 
Sutherland,  praying  a  declaration  that  the  Plaintiffs  and  the  other 
holders  of  the  bills  for  £12,500  were  entitled  to  the  benefit  of  all 
the  right  and  interests  of  Kynaslon  and  his  partner  in  tJie  pro- 
perty comprised  in  the  mortgage,  so  far  as  was  necessary  for  the 
payment  of  all  sums  due  or  to  become  due  upon  the  said  bills. 

The  yice-Chancellor  Stuart  dismissed  the  bill,  and  the  Plaintiffs 
appealed  (1). 

(1)  1869.  I>e&  20.  ^^^^  ^^  ^^^  Plaintifis,  to  the  benefit  of 

^,      _.        _,  _  _,  the  security  in   question.     The  ease 

bmJoHHSTUABT,V.C.:-  ^f  ^^  ^^^  ^^^^   ^Ig  y^  ^5j 

I  think  it  is  impossible  to  bring  this  certainly  does  not  go  that  length ;  and 
case  within  the  equitable  principle  which  in  order  to  have  any  case  in  which  yon 
would  entitle  the  holders  of  these  bills,      can  make  an  equity  in  the  holders  of 
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Sir  BauThdeU  Palmer,  Q.C.,  Mr.  Diekinaon,  Q.O.,  and  Mr.  Bobin- 
SMy  for  the  Plaintiffs,  cited  Ex  parte  Waring  (1)  and  Trimingham 
V.  Mavd  (2). 

Mr.  Morgan,  Q.C.9  and  Mr.  Bagshawe,  for  Luohie : — 

In  order  to  entitle  the  holder  of  bills  to  the  benefit  of  securities 
held  by  the  acceptor,  as  in  J5c  parte  Waring,  the  security  must 
be  held  to  answer  the  bills ;  but  it  is  not  so  here,  and  the  security 
is  merely  to  secure  a  cash  credit  The  mere  transfer  of  a  bill  does 
not  transfer  the  security:   Inman  y.  Clare  (3).    Moreover,  the 


L.a 

1870 


the  bills  to  have  the  security  which  is 
held  by  a  person  who  enters  into  a 
transaction  upon  the  bills,  I  think  that 
secaritj  must,  by  contract,  be  connected 
with  the  transaction  upon  the  bills. 
liOrd  JEldon,  in  Ex  parte  Waringy  ex- 
2)res8ed  his  doubts  upon  the  principle  as 
a  general  equity.  I  confess  the  inclina- 
tion of  my  own  mind  would  rather  be 
to  support  the  general  equity  and  carry 
it  to  its  fullest  extent.  In  all  cases 
where  a  person  is  called  upon  to  pay 
a  debt  for  which  he  is  not  primarily 
liable,  as,  for  instance,  the  acceptor  of 
an  accommodation  bill  of  exchange,  the 
doctrine  which  applies  to  the  case  of 
surety  seems  to  me  to  apply.  If  a 
surety  pays  off  the  debt  of  the  principal 
debtor  he  is  entitled  to  the  benefit  of 
all  securities.  That  is  stated  in  a  loose 
and  general  way,  but  I  rather  think  the 
proper  application  of  the  doctrine  is, 
that  the  surety  who  pays  oflf  the  prin- 
cipal debt  is  entitled  to  the  benefit  of  all 
securities  held  for  that  particular  debt, 
and  not  of  all  the  securities  of  a  more 
general  kind.  That,  I  think,  was  the 
principle  in  Wright  v.  MorUy  (11  Ves. 
12X  which  has  been  acted  upon  ever 
since.  But,  in  this  case,  it  seems  to  me 
impossible  to  connect  a  general  mort- 
o;a^e  for  the  cash  balance  that  may  be 
duo  from  time  to  time,  the  rights  of 
which  have  to  be  settled  in  arranging 


the  account  to  which  the  mortgage  re- 
lates— ^it  is  impossible  to  connect  that 
with  the  particular  bills  of  exchange 
which  happen  to  be  unpaid,  and  are 
paid  by  the  person  not  primarily  liable. 
Therefore,  in  my  opinion,  the  equity  of 
this  case  fails,  and  the  bill  must  be 
dismissed  with  costs  as  a  matter  of 
course. 

I  think  that  Paivles  v.  Bargreaves 
(3  D.  M.  Ss  G.  430 ;  17  Jur.  612, 1083) 
is  important  in  this  point  of  view^that 
it  extends  the  equity  where  the  case 
occurs  far  beyond  the  case  of  bank- 
ruptcy or  insolvency.  It  is  an  equity 
which  does  not  seem  to  depend  upon 
that  at  all,  although  a  notion  did  prevail, 
AftbT  Ex  parte  Waring,  that  the  principle 
applied  rather  only  to  bankruptcy,  or 
to  a  double  bankruptcy.  That  is  not 
the  law  of  this  Court.  I  apprehend, 
where  you  can  establish  an  equity  of 
this  kind,  it  is  independent  of  any  con- 
siderations which  arise  from  the  law  of 
bankruptcy  or  insolvency,  although  no 
doubt  the  equity  may  be  modified  by 
what  happens  in  bankruptcy  and  insol- 
vency. The  case  of  Powles  v.  JJar- 
greaves  seemed  to  be  new  in  that  res- 
pect, and  the  view  which  I  took  was 
supported  by  the  Court  of  Appeal. 

(1)  19  Ves.  346. 

(2)  Law  Rep.  7  Eq.  201. 

(3)  Job.  769 ;  6  Jur.  (N.S.)  89. 
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li*  C  e^ty  claimed  by  the  Plaintiff  is  purely  qji  Eaglish  doctrine^  and 
1870  will  not  {vevail  where  the  secority  is  forego.  This  security  is  not 
IX  in  the  form  of  a  mortgage,  but  is  merely  a  right  to  a  sale. 


Mr.  Marten,  for  Kffwuton 


LoBD  Eatheblet,  L.CL : — 

As  regards  the  main  qaestion  in  this  case,  namely^  wh^her 
the  doctrine  of  Ik  parh   Waring  (1)  is  applicable  to  this  case^ 
I  cannot  entertain  any  doabt     The  case  of  Ik  parte  Wwrimg 
stands  upon  a  very  plain  and  simple   principle,  which,  when 
once  understood,  strikes  every  one  as  being  the  simple  equity 
of  the  relations  between  parties  to  contracts  of  this  description. 
If  a  person  gives  a  security  for  the  payment  of  any  debt  con- 
stituted, amongst  other  things,  by  bills  upon  which  his  creditor 
has  made  himself  liable  in  order  to  advance  money  to  the  debtor, 
then,  in  the  case  of  both  parties  becoming  insolvent,  the  question 
arises  which  Lord  Mion  solved  in  JSb  parte  Waring,  namdy, 
whether  the  estate  of  a  person  who,  by  becoming  insolvent^  was 
not  able  to  pay  the  biUs,  could  claim  the  benefit  of  the  security, 
the  bills  remaining  unpaid.     The  holders  of  the  bills  of  comae 
would  say  that  they  were  in  the  position  of  the  holder  of  &e 
security,  though  not  by  virtue  of  any  contract  with  him,  because 
there  was  no  oontoust  in  respect  of  the  hills,  for  as  l<Hig  as  both 
parties  were  solvent,  he  who  gave  the  security,  and  he  who  reoaived 
the  security,  might  deal  with  the  security  just  as  they  pleased, 
without  any  regacd  to  who  might  be  the  bill-holders.    But  when 
there  came  to  be  a  question  whether  the  bills  were  to  be  paid  or 
not^  it  was  impossible  for  the  estate,  which  claimed  the  Talue  of 
the  security,  subject  to  the  charge,  to  get  back  the  security,  unless 
all  the  duties  that  attached  to  it  had  been  fulfilled.    On  the  other 
hand,  the  other  estate  was  not  in  a  condition  to  make  payment 
of  the  bills,  and  thus  to  come  upon  the  security  for  indenmity. 
Therefore  matters  stood  at  a  dead  lock,  and  nothing  could  be  done 
on  one  side  or  the  other. 

Lord  JSEcZon,  in  Ex  parte  Waring^  solved  the  difficulty  by  saying 
it  was   true  that  these  were   bills  which  were  not  paid,  but^ 

(1)  19  Ves.  345, 
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inasmuch  as  the  estate  of  the  debtor  could  not  be  withdrawn  until        L.  G. 
the  bills  were  paid,  and  inasmuch  as  the  estate  of  the  creditor        1S70 
holding  the  security  was  in  such  a  condition  that  he  was  not  able    qj^  bahk 
to  make  payment  of  the  bills  ia  money's  worth,  the  only  way  was 
to  dispose  of  the  security  and  pay  the  bills. 

That  is  a  very  simple  proposition ;  and,  as  Lord  Cfranworff^  has 
well  pointed  out  in  the  case  of  PowJes  v.  Hargreaves  (1),  the 
difBeulty  does  not  arise  if  either  party  is  solvent.  The  bill-holder 
comes  in,  not  on  account  of  any  spedal  lien  he  has  upon  the 
property,  but  because  the  person  from  whom  he  holds  has  a 
security,  which  security  cannot  be  taken  away  until  all  liability 
upon  the  bills  is  at  an  end. 

It  is  said,  however — and  this  seems  to  have  been  the  view  of  the 
Yice-Chancellor  in  the  Court  below — that  the  security  is  only  for 
the  balance  of  a  cash  aooount.  It  seems  to  me  utterly  immateri^ 
what  is  the  form  which  the  debt  assumed,  if,  amongst  other  things, 
you  find  upon  investigating  the  account  that  the  creditor  who  claims 
the  balance  of  the  cash  account  has  pledged  his  credit  for  the 
purpose  of  having  that  cash  advanced,  -which  he  seeks  to  be  paid« 
It  is  a  cash  advance  in  whatever  way  it  be  advanced,  and  in  effect 
cash  was  advanced  upon  the^security  otKynasbn,  Sutherland,  dk  Co. ; 
and  Eywuion,  Sidherland^  dk  do.  being  the  persons  who  have  thus 
made  themselves  liable,  and  taken  this  mode  of  advancing  the 
money,  cannot  be  called  upon  to  part  with  the  securities  until  they 
have  been  completely  indenmified. 

I  do  not  think  ike  law  of  Demenra  has  anything  to  do  with  iL 
The  contract  was  made  between  English  subjects  with  English 
rights,  and  what  they  contracted  is  this : — [His  Lordship  then  com- 
mented on  the  terms  of  the  instrumezit,  and  came  to  the  condn- 
sion  that  the  money  which  was  advanced  in  respect  of  bills,  which 
Kytuulon,  Sutherland,  dt  Co.  had  made  themselves  liable  upon,  was 
just  aa  proper  an  advance  on  the  account  current  as  any  other 
advance,  and  the  result  was  that  the  securities  could  not  be  with- 
drawn until  Kynadon,  Sutherland,  dk  Co.  had  been  cleared.] 


MiHUTE : — ^Beverae  the  decree  of  the  Vioe-Chanoellor.    Declare  that  the  pro- 
perty oompriBed  in  the  security  of  the  25th  of  November,  1866  (subject  to  a 

(1)  8  D.  M.  &  a  430. 
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L.  C.         prior  mortgi^)  is  a  secnrity  for  indemDifying  Kynadon^  Sidherkatd,  A  Co. 

1870  ^*°^  ^^^  W°**^*  ^^  *^^  ^^  ^^  exchacgp,  in  the  Plaintiffs  biU  mentioiu^ 
-^vw  on  which  adyances  were  made  to  Luckie  A  Co.  by  KyruuUmy  StUheriand^  &  Co, 
City  Bahx  when  snch  bills  arrived  at  maturity ;  and  that  the  Plaintiffs  and  the  said  other 
LrcKiE.  hill-holders  are  entitled  to  the  benefit  of  such  secnrity,  and  to  have  the  same 
applied  in  payment  of  the  said  bills,  in  order  to  indemnify  KynoMUn^  Suther- 
land, &  C<Ky  and  are  also  entitled  to  participate  therein  rateably  in  proportioD 
to  the  amounts  due  to  them  in  respect  of  their  respective  bills.  But  this  declan- 
tion  is  without  prejudice  to  the  right  of  the  Plaintiff  and  the  other  holders  of  the 
said  bills  to  rank  on  the  estates  of  the  said  Luekie  Brothen  A  Co.  and  KfftuuUnj 
Sutherland^  A  Co.  respectively,  for  the  balance  or  residue  of  any  of  the  said  hills 
which  may  remain  due  to  them  afler  realising  the  said  securities,  and  applying 
the  proceeds  thereof  towards  satis&ction  of  the  amount  due  to  them  respectively 
in  respect  of  their  respective  bills ;  and  in  case  any  of  such  bill-holdera  shall  have 
proved  on  either  of  those  estates,  the  amount  of  their  respective  proo&  is  to  he 
reduced  by  the  amounts  which  they  may  receive  in  respect  of  their  proportions  of 
the  proceeds  to  arise  from  the  said  securities ;  and  in  case  they  have  received  any 
dividends  in  respect  of  the  same  part  of  their  said  debt,  they  are  to  repay  or 
account  for  the  same  to  the  estates  from  which  the  same  had  been  rospectively 
received.  Let  the  Chief  Clerk  inquire  who  are  the  holders  of  the  said  bills  of 
exchange  respectively,  and  certify  what  is  due  to  the  Plaintiffs  and  all  other  the 
iMiid  bill-holders  for  principal  and  interest  in  respect  of  their  said  bilk;  and  let  the 
Chief  Clerk  inquire  what  would  have  been  due  from  the  firm  of  Luekie  Brothen 
to  the  firm  of  Kynaston,  SiUherlandf  A  Co.  in  the  pleadings  mentioned,  had  the 
bills  for  £12,500  been  duly  paid  by  the  firm  of  KyruMton,  Sutherland,  A  Co.  at 
maturity.  Let  the  Plaintiffs  be  at  liberty  to  take  such  proceedings  in  British 
Guiana,  or  elsewhere,  in  the  name  of  Edward  Kynaston,  or  the  names  of  his 
firm,  as  the  Plaintiffs  may  be  advised,  for  the  purpose  of  raising  the  said  chaige, 
or  realising  the  property  comprised  in  the  said  securities,  or  for  the  purpose  of 
making  the  same,  and  tiie  rents  or  profits,  available  for  the  payment  of  the  Plain- 
tiff and  the  said  bill-holders  of  the  amount  due  to  them  respectively,  to  the  extent 
of  the  declaration  hereinbefore  contained,  and  also  the  Plaintiff's  costs  of  this  suit, 
including  the  costs  of  this  appeal,  to  be  taxed  in  the  usual  manner. 

Solicitors:   Messrs.  LinhlcUers,  Hackwood,  &  Addison;  Messrs. 
Parker  &  Clarke. 
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Ex  parte  MAURITZ,    In  re  GILES.  L.  j.  J. 

1870' 


LebtoT'Summons-^  Secured  Creditor — Bankruptcy  Act,  1869,  as,  6,  7. 

A  debtor-sammons  by  a  secured  creditor  cannot  be  dismissed  on  the  ground 
that  be  does  not  oflTer  to  give  up  bis  security  or  bave  it  valued,  tbougb  be 
must  do  so  in  order  to  obtain  an  adjudication  in  bankruptcy  against  tbe 
debtor. 


TV 

XHIS  was  a  motion  to  discharge  an  order  of  Mr.  Begistrar 
BrouffJiam,  dismissing  a  debtor-summons. 

In  May,  1870,  Mauriiz  sold  to  Giles  a  quantity  of  brandy  for 
£277  10*.,  £100  to  be  paid  at  once  and  the  remaining  £177  10a. 
by  bills  at  two  and  three  months.  Giles  gave  his  cheque  for  the 
£100,  but  upon  being  presented  it  was  dishonoured,  he  having  no 
effects  at  the  bank.  Mauriiz,  on  the  31st  of  May,  took  out  a 
debtor-summons  for  £100.  Giles  applied  to  dismiss  the  summons, 
and  filed  an  afiSdavit  denying  that  he  was  indebted  to  Mauritz  in 
the  sum  of  £100.  On  the  hearing  of  the  application,  he  admitted^ 
when  examined,  that  he  owed  Mauritz  the  £100  ;  but  he  relied  on 
the  ground  that  Mauritz  was  a  secured  creditor.  The  alleged 
security  was  that  Mauriiz  had  caused  attachment  at  his  suit  out  of 
the  Lord  Mayor's  Court  to  be  lodged  against  Giles  at  the  London 
Joint  Stock  Bank  and  at  the  office  of  Messrs.  Barber  &  Sons. 

The  Begistrar  was  of  opinion  that  Mauritz  was  a  secured 
creditor,  and  dismissed  the  summons,  being  of  opinion  that  he 
could  not  support  it  without  filing  an  affidavit  offering  to  give  up 
his  security  or  have  it  valued.    Mav/rilz  appealed. 

Mr.  Beedy  for  the  Appellant : — 

The  Appellant  is  not  a  secured  creditor.  The  attachment  in  no 
case  amounts  to  a  charge,  and  it  is  gone  if  there  is  an  adjudica- 
tion X  Wood  V.  Bunn  (1).  But  if  it  is  a  security^  the  not  giving 
it  up  is  no  bar  to  a  debtornsummonSi  though  it  is  to  a  petition  for 
adjudication :  Bankruptcy  Aet^  1869)  sects.  6,  7. 

Ml*.  JDoria^  in  support  of  the  order  t— » 

By  sect.  7  a  debt  sufficient  to  support  an  adjudication  in  bank- 

(1)  Law  Rep»  1  Q.  B.  77 ;  Ibid.  2  Q.  B.  73. 
Vol.  V.  3  0 
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L.  J.  J,     ruptcy  is  requisite  to  support  a  debtor-summons.    The  debt  in  each 
1870       case  is  subject  to  the  same  conditions. 

Sib  W.  M.  James,  L  J. : — 

I  am  surprised  at  the  miscarriage  which  has  taken  place,  for  the 
terms  of  the  Act  are  clear.  It  enacts  that  a  creditor  shall  be 
entitled  to  a  summons  if  his  debt  reaches  a  certain  amount.  The 
debt  due  to  the  Appellant  exceeds  that  amount.  The  Act  says 
that,  when  a  secured  creditor  presents  a  petition  for  adjudication, 
he  must  state  his  willingness  to  give  up  his  security  or  hare  it 
valued.  But  it  does  not  say  that  the  preliminaiy  stepa  imder  a 
debtor-summons  can  only  be  taken  on  that  condition. 

'   Solicitors :  Mr.  T.  W.  BucMer;  Mr.  Vpftt. 
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demption,]  Where  a  mortgagor  liad  executed  an 
agreement  to  deliver  up  possession  of  the  mort- 
gaged property,  and  to  release  all  his  interest  to 
the  mortgagee,  and  the  agreement  was  not  acted 
upon  for  twelve  years,  when  the  property  was 
aoidi—Ueldy  that  under  the  circumstances  the 
mortgagor  was  entitled  to  the  surplus  of  the 
purchase-money.— Decree  of  the  Master  of  the 
Bolls  aflBrmed.    Rushbbook  v.  Lawrence  8 

ABATEMENT  IN  PBICE— Husband  and  wife- 
Refusal  of  wife  to  convey  -     684 

See  Sale  by  Husband  and  Wife. 

ACCEPTANCfE  OF  8HASE8  -  Companfj  —  Con^ 
tribuiory— Conditional  Allolment—Lnpse  of  Thne 
— L<tche8.'\    A.y  being  desirous  of  lending  money 
to  a  company,  accepted  100  shares  of  £5  each 
and  paid  £500,  the  whole  amount  of  calls  due 
thereon,  upon  con«lition  that  if  he  gave  notice 
within  a  certain  time  his  money  should  be  repaid 
and  the  shares  cancelled.     He  afterwards  gave 
notice  in  pursuance  of  the  agreement,  and  there- 
upon the  money  was  repaid  to  him,  and  he  exe- 
cuted a  transfer  of  the  shares  to  a  nominee  of  the 
company,  and  his  name  was  removed  from  the 
regiister  of  shareholders.    Eight  years  afterwards 
the  company  waa  wound  up  :— JJeW  (aflBrming  the 
decision  of  the  Master  of  the  Rolls),  that  ^i.  was 
a  contributory.    In  re  Patent  Papeb  Manufao- 
TUBING  Company.    Addison's  Case.  -     2M 

2.  — -  Company—Contributory^Conditiondl 
Agreement  to  take  Skare^-^CoUateral  Agreement! 
A  person  employed  by  a  newly-established  com- 
pany as  a  local  agent  to  induce  persons  to  take 
shares,  applied  for  shares  in  the  company,  on  an 
imderstanding  that  he  was  to  pay  the  calls  out  of 
tlie  commission  he  received  on  shares  disposed  of 
br  him,  aiid  was  not  to  be  otherwise  liable  for 
calls.    His  application  was  made  for  the  avowed 
purpose  of  giving  the  company  credit  in  his 
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number  of  shares.    He  applied  for  shares  by  a 
letter  m  the  usual  form,  accompanied  by  a  letter 
referring  to  the  conditions  as  to  payment.    Shares 
were  allotted  to  him,  and  he  was  entered  on  the 
register :  — ITfiZd    (affirming    the    decision    of 
Malins,  V.C.),  that  this  was  not  a  case  of  a  con- 
ditional contract  to  take  shares,  but  of  an  abso- 
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and  that  the  applicant  was  a  contributory.    In 
re  Genebal  PiioviDEST  Assubance   Company 
Bridgeb's  Case  -         .         .         ^     305 

^' Aolice  of  Allotment  not  tent—AppUca- 
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application  for  the  shares.    No  notice  of  allotment 
^8  sent  to  him.    JIf.  paid  the  deposit  on  the 

ffef^  v''^  ^^l^^  ^^^  »haw  certificates,  and 
also  a  dividend  which  was  subsequently  declared 
L.e  niune  was  on  the  register  when  the  company 
was  ordered  to  be  wound  Mpi^Hcld  (afflrSng 
sStnf^'Tv^  ^W  V.O.),  that  i;.  had  con- 
stituted  M,  his  agent  to  accept  the  shares,  and 
that  he  was  properly  placed  on  the  list  as  a 
contnbutoiT    of    the   company.     In    re  Intkb- 
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ACT  OF  MNKEUWCT-Fraudulent  conveyance 
e>ee  Fraudulent  Conveyance.    2     677 

ACTION  AT  LAW-Partition-Phiintiff  out  of 
possession    -  -         .  _     ^^ 

See  Partition  Suit.    3. 

ADDING  PIAINTIFF— Amendment  -     648 

^^  See  Amendment  by  adding  Parties 

ADMnraTKAnON- Foreign  executor  -  Bona 
notabiha  in  JFn^fand         -  -     314 

See  Foreign  Executor. 

ADMINIBTBATOB  -  Suit  against  -  Statute  of 
Limitatiopfl  -  -  -  -     888 

Bee  L1MITAT10N8,  Statute  op.    2. 

AFFIDAVIT— Production    of   documents-Join* 

-     496 


tton  through  Agent]    Shares  were  allotted  to  L. 

without  his  knowledge,  on  the  application  of  M. 

Afterwards  X.,  at  M.t  request,  sent  in  a  formal 

Ch.— Vol.  V.  3 


-     489 
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1. 
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ownership     - 

^  Prodcotion  OF  Documents.    1. 

AONNT— Applicati<Mi  for  shares  by 

See  Acceptance  op  Shares.    8, 
-^^7  agent— Policy  of  assurance      - 

See  Policy  bfpected  by  Creditor. 
Company— Proof  for  commission 

See  Prospective  Commission. 

Solicitor  -  Authority    to    pledge    client's 

credit  -  -         -         .     457 

See  Counsel's  Fees. 

A6BNEKENT  —  Abandonment  of  ~  Belease  of 
equity  of  redemption  -  .  j 
See  Abandoned  Agreement. 

Arbitration        -         -  _        529  ^g 

See  Enfouoino  Agreement  for  Arbi- 
tration.   1,  2. 

I 
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AOBSEXZHT  FOB  BEFARAHO'E'—Huiband  and 

Wife  —  Specific  Performance,']  An  agreement 
between  a  husband  and  the  utther  of  the  wife, 
that  the  hnsband  and  wife  should  live  apart,  and 
that  the  husband  should  execute  a  deed  of  sepa- 
ration containing  all  usual  and  proper  clauses, 
and  securing  an  annuity  for  the  maintenance  of 
hu  wife  and  child,  and  that  the  expense  of  the 
agreement  and  deed  should  be  borne  eoually  bj 
the  husband  and  the  father,  decreed  to  oe  speci- 
fically performed. — Decree  ofStuarty,C.f  aflftrmed. 
GiBSS  V,  Hardinq      -  -  -  -     836 

AILOIMZHT  07  SHABE8--€k)nditional  29ft,  305 

See  Acceptance  of  Suabes.    1,  2. 
Kotice  not  sent  -  -  -     489 

See  AccEFTANCK  or  Bhabbs.    3. 

Paid-up  shares  -  -  -  11,  270,  846 

See  BtiBBCBiBBB  OF  Mkmobanduv.      I, 
3,4. 

ALLOWAKCE  TO  KEXT  OF  KDX  OF  imTATIC.] 

Weekly  allowances  ordered  out  of  the  surplus 
inoome  of  a  wealthy  lunatic  to  needy  collateral 
relatives  who  were  supposed  to  bo  her  next  of 
kin.  though  their  title  as  such  had  not  been 
established,  and  for  whom  the  lunatic,  while 
sane,  had  expressed  an  intention  to  make  some 
provision.    In  re  Frost        _  -  -     699 

ALTEBAHOV  OF  WINDOWS  -  -     168 

See  Light  and  Aib. 

AMALGAMATION  OF  COMPANIES— Appoint- 
ment of  official  liquidator  -  898 
See  Official  Liquidatob.    1. 

-*—  Insurance  company — ^Transfer  of  business 

[118,  881,  682,  640 

See  Novation  of  Contbact.    1—4. 
AMENDMENT— Bill— Adding  Plaintiflf    -      648 

See  Amendment  by  adding  Pahties. 

-     694 


Bill  of  costs,  after  delivery 
See  Taxation  op  Costs. 


2. 


AMENDMENT  BT  ADDING  PABTIES— Prac/iVe 
^Adding  Plaintiff.']  A  bill  was  filed  against  tlie 
lord  of  a  manor  by  a  Plainti^  on  behalf  of  him- 
self and  all  the  other  freehold  and  copyhold 
tenants  of  tlie  manor,  the  Plaintiff  being  at  the 
time  aware  that  there  were  enfranchised  copy- 
holders of  the  manor  who  might  h?ive  similar 
rights  against  the  lord  :  — Held,  that  the  Plaintiff 
could  not  obtain  leave  to  amend  by  addin^:  as  co- 
Plaintiff  one  of  the  enfranchised  copyholders. — 
Order  of  the  Master  of  the  Bolls  discharged. 
Peek  v.  Spencer  -  -  -  -  648 
ANCIENT  LIGHTS     -  -  -  -     168 

See  LiQHT  AND  Aib. 

ANNUTTT— Charged  on  oorpiw       -  -     684 

See  Annuity  charged  on  Cokpus. 

Redeemable  —  Life  assurance  —  Bight    to 

policy  -  -  -  -     615 

See  Policy  effected  by  Creditor.    2. 

ANNinmr  CHABOED  on  COBPTTS— Jncom^  or 
corpus.]  A  testator  gave  his  real  and  personal 
estate  to  trustees,  in  trust  to  pay  his  debts  and 
legacies,  and  then,  out  of  the  annual  profits  of 
the  residue,  to  pay  three  life-annuities,  and,  **  sub- 
ject as  aforesaid,"  to  stand  possessed  of  the  residue, 
upon  trust  to  apply  the  income  for  the  benefit  of 
G,  B,  for  life,  and  after  liis  death  tlie  testator 
gave  the  residue  to  P.  B,    The  income  of  the 


ANNUITY  CHASOED  ON  OOiBUXS—eoiiHnutd. 

residue  proved  insufficient  to  pay  the  three 
annuities  in  full,  and  the  trustees  paid  them 
rateably  till  November,  1868,  when  one  of  tbe 
annuitants  died  with  an  arrear  owing  to  him;  the 
tenant  for  life  being  still  living : — Meld  (aflSnoing 
the  order  of  StuaH^  V.C.,  with  a  variation),  that 
the  annuities  were  a  continuing  charge  on  ttie 
rents  and  profits,  and  that  the  rents  and  profiti 
since  November,  1868,  must  be  appUed  first  in 
payment  of  the  arrears  of  the  three  annuities  jMn 
poMtf,  and  then  in  pimnent  of  the  two  subblstin^ 
annuities.  Booth  v.  Coulton  -  -  6N 
ANNTnUNa  BEDIBTEATION— Oeditort*  Jkd 
—Bankntptey  Act,  1861,  s.  192.]  The  Court  hsa 
jurisdiction  to  order  the  registration  of  a  deed  of 
arrangement  with  creditors  under  soot  192  of  the 
BankrupUy  Act,  1861,  to  be  cancelled.— Where  t 
creditors*  deed  has  been  registered  under  the 
Baiikruptey  Act,  1861,  sect  192,  without  hamg 
been  assented  to  as  required  by  the  Act,  the 
Court  will  not  necessarily  order  the  regigtratioa 
to  be  cancelled ;  but  it  will  do  bo  where  the  deed 
is  fraudulent,  and  one  to  which  the  assenting 
creditors  must  be  supposed  to  have  assented  on 
the  assumption  that  it  would  not  be  registered 
unless  the  requisite  amount  of  assents  wen 
obtained.  JSx  parte  Greaves.  In  re  Gbxatbs. 
[886 

ANSWEB— Insufficiency — Executor  s  accounts 
See  Executob's  Aooomrro.  [iTS 

APPEAL— EKscretion  of  Judge        -        SUf^ 

See  Official  Liquidatob.    2, 3. 
Hoarine — Course  of  proceeding        -    6tf 

See  r ABTinoN  Suit.    3. 
Married  woman  without  next  friend  -    9li 

See  Nbxt  Ebisnd. 
Order  in  Chambers       -  ^         -      88 

See  Interest  in  Winding-up.    2. 
—  Receiver — Choice  of— Winding-up    -    430 

See  Beceiver. 
Staying  proceedings     -  -        458, 720 

See  Stattng  pRocBEDiNas.    1, 2. 
Withdrawal  of— Costs  -  -         -    116 

See  Withdrawal  of  Appeal. 
APPLICATION  TOPAELIAXEHT-InjunetioDt' 

restrain        -  -  -         -    671 

See  Restraining  Appugation  to  Pab- 

UAMENT. 

APPOINTKENT— Official  liquidator  396, 597, 644 

See  Official  Liquidator.  1—3.  ^ 
APFOINTHENT  BT  GENERAL  BEQTJEST- 
Power^General  Bequest— Default  of  Appoint- 
ment.'] A  testator  gave  his  residuary  estate  to  he 
equally  divided  amongst  his  children.  Ke  afte^ 
wards  gave  tho  dividends  for  the  use  of  each  o: 
his  children  during  their  respective  lives,  and  ii 
they  had  children,  then  the  principal  to  be  at  the 
disposal  of  the  parent  to  such  children  :—BifW, 
that  tJio  testatoi-'s  children  took  their  rcspectJTc 
shares  for  their  lives,  and  had'  power  to  appoint 
to  their  respective  children,  if  any.— One  of  the 
daughters,  oy  her  will,  after  expressing  her  in- 
tention to  appoint  her  ^aie  to  her  ciiildren.  g^^^ 
a  part  only  to  her  children,  and,  after  directinp 
her  debts  and  legacies  to  bo  paid,  gave  to  one 
of  her  children  the  residue  of  the  personal 
estate  which  belonged  to  her,  or  which  she  bad 
power  to  dispose  of ;— flcW,  that  the  unappointfid 
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APPOmniERT  BT  6EHZRAL  BB^mSSI— coAfd. 
part  of  the  share  was  not  appointed  ^y  the  zeai- 
'doaiT  bequest,  and  was  divisible  amoogst  the 
children  equally.    Butleb  v,  Gbat  -       86 

AFPBOFBIAnOV  OF  PATKEHTS  -         -     669 
See  Seoubities    vob    Bilui    of   Ex- 
change.   1. 

JJtBmATIOV — Enforcing  agreement  for 

[619,  648 

^0    ElTFOBOINO    AOBEEMENT  FOB   AbBI- 
TBATIOH.      1,  2. 

ABSETB — Power  of  executor  to  pledge       -     663 
See  PowEB  TO  pledge  Assets. 

AflStGHlCZNT—Contract  for  purchase— Notice 

See  SuB-CoNTBACT.  [604 

■  Debt  of  bankrupt   shareholder — ^Proof  in 
winding-up  -  -  .  -     492 

See  Set-off  in  Winding-up. 

XALAVGE  OBDEB— Bankrupt  shareholder     499 
See  Sbt-off  in  Winding-up. 

SAXXBTTPT  SHAREHOLDER  —  Inepeetorehip 
Deed — Winding^v— Calls— Proof  under  Deed — 
Order  on  Debtors,]  Two  shareholders  in  a  com- 
pany ordered  to  be  wound  up  yoluntarily  executed 
-as  debtors  a  deed  of  inspectorship,  to  which  the 
debtors,  the  inspectors,  and  all  creditors  who 
would  have  been  entitled  to  prove  against  the 
-debtors  under  an  adjudication  of  facmkruptcy, 
were  expressed  to  be  parties.  The  deed  con- 
tained no  actual  assignment  of  the  estate  of  the 
•debtors,  but  contained  provisions  for  converting 
their  estate  into  money,  and  applying  it  in  pay- 
ment of  the  debts  due  to  the  creditors,  and  also 
contained  provisions  for  a  release  beiug  given  to 
them  in  certain  events.  The  deed  was  duly 
registered  in  bankruptcy:— ^e2<2  (reversing  the 
decision  of  Stuart,  Y.G.X  that  the  Court  of 
Chancery  ought  not  to  make  an  order  in  the 
winding-up  upon  tlie  debtors  for  payment  of 
calls,  though  the  calls  were  made  since  the  deed 
was  executed,  but  that  the  calls  were  debts 
proveable  under  the  deed  of  inspectorship.  In  re 
Bank  of  Hindustan,  China,  and  Japan. 
Mitchell  s  Case       .         -         .         .     400 

EAHXRUFTCT — Act  of— Fraudulent  conveyance 
See  Fbaudulent  Conveyance.    2.  [677 

Appeal    -  -         -  470,473,482 

See  Bankbuptct  Appeal.    1 — 3. 

Debt  without  expectation  of  payment        18 

See   Debt   without   Expectation   of 
Payment. 

—  Debtor  summons — Security— Staying   pro- 

ceedings      -  -  -  •     741 

See  Debtob  Summons.    1. 

^—  Debtor  summons—Secured  creditor  -  779 
See  Debtob  Summons.    2. 

■  Ex  parte  order  --•••-  16 
See  Ex  fabte  Obdeb. 

*^—  Examination  of  witness— Professional  privi- 
lege -----  708 
See  Pbtvileoed  Communication. 

-^—Injunction — Dealing  with  assets  '  «  473 
See  Injunction  in  Bankbuptoy. 

—  Jurisdiction — ^Trusts  of  creditors'  deed 

[219,  746 
See  Tnvvn  of  Cbeditobs*  Deed.    1,  2. 

3  P 


BARKRTJFTCT— ^oft^tatied. 


—  Liquidation  by  arrangement —-Voting  of 

creditors       -  -  .         .     728 

See  Majobity  of  Cbeditobs. 
^—  Petitioning  creditor's  debt      -         -     176 

See  Petitionino  Cbeditob 
Petitioning  creditor's  debt       -  -     486 

See  Second  Adjudication. 
Privilege  of  Parliament  -  -     172 

See  Pbivilege  of  Pabliament. 
Second  adjudication  to  impeach  first       486 

See  Second  Adjudication. 
— ^  Staying  proceedings — Debtor  summons  748 

See   Statino    Pboceedinos   in   Bank- 

BUPTCY, 

—  Taxation  of  costs — Power  of  Registrar    482 

See  Taxation  of  Costs.    1. 

Transfer  by  Chief  Judge  -         -     486 

See  Second  Adjudication. 

—  Voting  of  creditors— Signature  •-     722 

See  Majobitt  of  CmsDiTOBS. 

BAHXRUFTCT  APPEAL— Pend%  Proceedings-- 
Appeal  from  Judge  of  County  Court — Bankruptcy 
Act,  1869.  M.  71,  ISO— Bankruptcy  Bmal  Aetj 
1869,  s,  ^0— Rules  in  Bankruptcy^  1870,  Mules  143, 
819.]  Where  pending  proceedings  in  a  District 
Court  in  Bankruptcy  have  been  transferred  by 
the  Lord  Chancellor  to  a  County  Court  under 
sect.  130  of  tlie  Bankruptcy  Act^  186!),  an  appeal 
from  a  decision  of  the  County  Court  Judee,  under 
the  powers  of  the  Act  of  1861,  lies  to  the  Court 
of  Appeal  in  Chancery,  not  to  the  Chief  Judge  in 
Bankruptcy.    Ex  parte  Palmer.    In  re  Palmer 

[470 
a,  .— —  Pending  Proceedings — Cmtnt^  Court— 
Bankruptoy  Act,  1869,  ss,  71, 72.]  Where  pending 
proceedmgs  in  a  District  Court  of  Bankruptcy 
have  been  transferred  by  the  Lord  Chancier  to 
a  County  Court  under  sect.  130  of  the  Bankruptcy 
Act  J 1869,  an  appeal  ftom  a  decision  of  the  County 
Court  Judge  under  the  powers  of  the  Act  of  1869 
lies,  in  the  first  instance,  to  the  Chief  Judge  in 
Bankruptcy,  not  to  the  Court  of  Appeal  in  Chan- 
cery.— Ex  parte  Palmer  (ante^  p.  470)  distin- 
guished.    Ex  parte  Andebson.    In  re  Andebson 

r478 

3. Bankruptcy — Practice — Pending  Pro- 

ceedings — Appeal  from  Registrar — Bankruptcy 
Act,  1869,  ss,  71.  \SQ— Rules  in  Bankruptcy,  1810, 
Rule  143.]  Wiiere  a  Registrar  is  acting  in  a 
matter  pending  in  a  district  Court  under  an  order 
of  the  Lord  Chancellor  made  in  pursuance  of  the 
130th  section  of  the  Bankruptcy  Act,  1869,  an 
appeal  from  his  decisions  lies  to  the  Court  of 
Appeal  in  Chancery.  Ex  parte  Blaib.  In  re 
BIackle  -  .  -         -         .     488 

BEHEFCT  BTJILDIKG  BOCIXTT       -  4, 309 

See  Building  Society.    1,  2. 

BEH£FXT  OP  SUBYIVOBaEIP        -         -     244 

See  Death  coupled  with  Continoency. 
BILL  OP  KXCHAKOE — Company —Acceptance 

before  winding-up  order    -         -     667 

See  Dispositions   befobb   Windino-up 
Obdeb. 
Overdue — Equities  affecting  holder  -     868 

See  OvEBDUE  Bill  of  EbLcHANOE. 
Petitioning  creditor  —  Debt  — Indorsement 

after  act  of  bankruptcy     -  -     176 

See  PEnnoNiNQ  Cbeditob. 
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BnX  07  ZZCHAVOS—eofif timed. 

Securities  for     .         -         -        650,778 

See  Seoubities  fOB  Bills  or  Exchanoe. 
1.2. 

BILL  07  BEVIEW— Leave  to  file— Mistake  of 
witness         -  -  -  -     768 

See  Misconduct  of  Dibbctobs. 

BOVA  BOTABILIA— Foreign  creditor  -  814 
See  FoBBiON  Ezbcctob. 

BOKD — Security  on  debtor  summons  -     741 

See  Bebtob  Summons.    1. 

BOBSOWOrO  FOWXBfl—Benefit  building  society 
See  Building  Society.    1,  2.        [4,  809 

BBOXZB — Ck)mpany — Dealing  in  shares — ^Bi^ht 
of  proof        -  •  -         -     444 

See  Unauthorized  Dealing  in  Shabes. 
BUILDara  BOCaTY-BuUding  Soeieiiee  Act  (6  d: 
7  Will.  4,  c.  S2)— Legality  of  Bule—Pouier  to  bor- 
row.'] 'A  rule  empowering  tne  trustees  of  a  build- 
ing society  to  borrow  a  limited  amount  of  money 
for  the  purposes  of  the  society  is  not  illegal 
under  the  Building  Societies  Ad, — ^The  certificate 
of  the  Barrister  appointed  to  certify  rules  under 
the  Building  Societies  Act  is  not  conclusive  as  to 
the  legality  of  a  rule.  Laino  v.  Reed  -  4 
2,  — ^  Poicer  to  borrow — UUra  vires  Act — 
Winding-np  Petition  —  Petitioning  Creditof's 
Debt]  A  beneiit  building  society  bus  no  power 
to  borrow  money  unless  its  rules  specially  autho- 
rize it  to  do  BO. — ^The  directors  of  a  benefit  build- 
ing society,  the  rules  of  which  gave  no  power  to 
borrow  money,  borrowed  a  sum  of  money  for  the 
purpose  of  advancing  it  to  their  members  on  the 
security  of  their  shares.  The  lender  of  the  money 
afterwards  presented  a  Petition  for  an  order  to 
wind  up  the  company  : — Held  (reversing  the  deci- 
sion of  the  Master  of  the  Rolls),  that  the  t^mac- 
lion  was  ultra  vires,  and  that  the  Petitibner  had 
uo  legal  or  equitable  debt  against  the  company, 
and  the  Petition  was  accordingly  dismissed. — 
In  re  German  Mining  Company  (4  D.  M.  &  6. 19) 
distinguished.  In  re  National  Pbbmanbnt  Bbke- 
FiT  BuiLDiKG  SociETT.     E»  parte  WiiliUMSOir 

[809 

CAPITAL — ^Reduction  of— Companies  Act,  1867 

'  [407 

See  Reduction  of  Capital  and  Shares. 

CAPITAL  AHD  BE V£B  UB— Company  -  621 
See  Restraining  ultrX  vibe»  Aci?. 

CASBB— Baldwin  ▼.  Bogers  (8  D.  M.  k  Q.  649) 
distinguished  -  r.     :  ".  .713 

See  GiFT,OiuoiN^b  ob  Suvstwutiqnav  2. 

Benham*s  Trust,  In  re  (Law  Rep.  4  Eq.  416) 

overruled      -  -  -  r     J89 

See  Pbesumftiok  of  Death. 

BennetCs  Trusts,  Be  (3  K.  &  J.  280)  distin- 

pulshcd        -  -  -  -     718 

See  GifTjOrioinal  ob  SuBflmTunoNAL.  2. 

liissell  V.  Jones  (Law  Rep.  4  Q.  B.  49;  fol- 
lowed ...  -     888 
See  Unr£A8onableni»  of   Creditobs' 
Deed. 

Bowm  V.  Brecon  Bailway  Company  (Law 

Rep.  3  £q.  541)  questioned  -.      67 

See  Scheme  of  Arrangement. 

Casiello's  Case  (Law  Rep.  8  Eq.  504)  ap- 

•  proved  of     -  -  -  -     298 

See  Infant  Transferee.    1, 


OAflEB — eonttnved, 

DrummoMTs  Case  (Law  Rep.  4  Ch.  772;  d V 

tinguished    -  -         -         -    JRO 

See  Subscriber  to  Memoxandum.    3. 

Foxwea  V.  Bostoek  (12  W.  R.723)oonddere<i 

See  Infringement  of  Patent.  [36 

—  Gardner  v.  London,.  Chaikam,  and  Deter 

Bailway  Company  (Law  Rep.  2  Ch.20l> 
distioguidiied  ...     siS. 

See  Debenture.. 

German  Mining  Company,  In  re  (4  D.  M.  &■ 

0. 19)  distinguished  -  -     309 

See  Building  Society.    2. 

Heath  v.  Bucknall  (Law  Rep.  8  Eq.  1)  ob- 
served upon  -  -  -  -  163 
See  Light  and  Air. 

Hindmarsh,  In  re  (1  Dr.  &  Sm.  129)  com- 
mented on  -  -  -  •  233 
See  Limitations,  Statute  of.    2. 

KeUock's  Case  (Law  Rep.  3  Ch.  769)  ex- 
plained ....  18,16? 
See  Creditor  holding  Securitt.    1, 2. 

iCetty  V.  MorrU  (Law  Rep.  1  Eq.  697)  ex- 
plained -  -  ,  -  -  279 
See  Copyright  in  Directory. 

Lister  v.  Leather  (8  E.  &  B.  1004)  oonsidere«i 

See  Infringement  of  Patent. 

Martin  v.  Pawning  (Law  Rop.  4  Ch,  35»!> 

approved  of  -  _  -     219 

^  Trusts  of  Creditors'  Deed.    1. 

iforrts  V.  AMee  (Law  Rep.  7  Eq.  34)  ex- 
plained -  «  -  -  279 
See  Copyright  in  Directory. 

Palmer y  Ex  parte  (Law  Rep.  5  Ch%  470}  Ui^- 

tinguished  -  _  -    47D 

See  Banxbuftcy  Appeal.     2. 

PelTs  Case    (Law  Rep.  5  Ch.  11)   diitin- 

guished        -  -  -  -    271^ 

See  Subscriber  of  Memorandum.    3. 

Shrewsbury,  Earl  ofy  v.  Trappes  (2  D.  F,  A: 

J.  172)  considered  -  -  -     45S 

See  Staying  Proceedings.    1. 

SnelTs  Case  (Law  Rep.  5  Ch.   22)  dLslin- 

gui^ed        -  -  -  -     707* 

See  Subscriber  of  Memorandum.    5. 

Spirett  V.  WiUoics  (3  D.  J.  &  S.  293)  en- 

siderod         -  -  -  -     636 

See  Fraudulent  Conveyance.    1. 

Tapling  v.  Jones  (U  H.  L.   C.  290)  con- 

"    »      sidered  -  -  -  -     163 

See  Light  and  Air. 

— -  Thomas  v.  ThomoM  (2  Dr.  &  Sm.  208^  over- 
ruled -  -  -  -  1» 
See  Presumption  of  Death. 

Topikam  V.  Luke  of  Portland  (1  D.  J.  &  S- 

603)  considered       -  -  -     453 

..  iSea  Staying  Proceedings.    L 

Vogel,  Ex  parte  (2  B.  &  A.  219)         -     705 

^  See  ^viLEGED  Communication. 

Watford  v.  Walford  (Law  Rep.  3  .Ch.  SV2f 

considered    -  -  -         -    453 

See  Staying  Proceedings.    1. 

Waring,  Ex  parte  (19  Ves,  345)  consiJerwl 

[773 
See  Securities  FOR  Bills  of  ExcHAXur- 

Warrant  Finance  Company*s  Case  (4  CU. 

647)  -  -  -  -     11- 

jSw iNTEREffTiN Winding-up.  3. 
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*CEABOS— Annuiiy  on  corpus 

See  Annuity  charged  on  CoRrus. 

—  Debenture— Undertaking  of  company     818 

See  Debsntobe. 

^CHASITY— Gift  to,  not  exhan8tin<]:  income     808 
See  Graritt  not  eshaustino  the  whole 
Income. 

—  Uncertainty        -  -  -  -     670 

See  Uncertain  Gift. 

<!HASITY  KOT  EXHATTSTIHO  THE  WHOLE  IK- 

CIOME  — Deciee  —  SurjUus.']     A  testator  devised 

•certain  houses    and  tenements  to  tlie    Master, 

Wardens,  and  Commonalty  of  the  Mystery  of  Wax 

Chandlers  ^  for  this  intent  and  purpose,  and  upon 

this  condition,"  that  they  should  yearly  distribute 

£8  after  the  manner  following:  that  is  to  say, 

^ums  amounting  to  £7  15«.  to  charities ;  and  the 

Hither  5«.  to  the  Master  and  Wardens  for  the  time 

9>eing  equally;  and  the  rest  of  the  profits  he 

Avilled  should  be  bestowed  upon  the  reparations 

</r  the  houses  and  tenements ;  and  if  the  Master, 

Wardens,  and  Commonalty  should  leave  any  of 

these  things  undone,  tlien  he  willed  that  his  next 

*of  kin  should  enter  into  the  tenements,  and  hold 

unto  him  and  this  heirs  for  ever,  upon  condition 

that  he  nnd  they  and  every  of  them  do  all  these 

'tilings.  At  or  shortly  before  the  date  of  the  devise 

the  annual  income  ot'  the  property  was  £9  4«. ;  but 

at  subsequently  became    much    greater  :—^e{d 

<affirming  the  decii^ion  of  the  Master  of  the  Soils), 

that  the  Master,  Wardens,  and  Commonalty  were 

^entitled  to  the  whole  surplus,  after  payment  of 

£7  15«.  yearly,  for  their  own  benefit.    Attornet- 

Oeneral  V,  Wax  Chandlers*  Company    -     808 

<CLAIX — ^Windinp:-np— Form  of  putting  in  18 
See  Creditor  holding  Securitt.    1. 

^<n:.A8l^-0riginal  or  substituted  gift  -  842,713 
See  Gift,  Original  or  SuBsmxTioNAL. 
1,  2. 

•tSOIXUSIVE  FOBFEITUBE  ...  79 
See  Forfeiture  of  Shares.    2. 

^OLOITBABLE  VABIATIOK  -Name  of  firm  188 
See  Eight  to  Nasie  of  Firm. 

wCOHUISSIOK— Proof  for,  in  winding-up  -  737 
See  Trospective  Comiiission. 

4X)MFAHT — ^Acceptance  of  shares — ^Agent  489 
See  Acceptance  of  Shares.    3. 

'  Acceptance  of  shares — Conditional  accept- 
ance .  -  -  .  894, 806 
See  Acceptance  of  Shares.    1,  2. 

Amalgamation — ^Transfer  of  business — Life 

insurance         -  118, 881, 688, 640 

See  Novation  of  Contract.    1-4. 

Bankrupt    shareholder  —  l^roof   for   calls 

against         -  -  -  -     400 

See  Bankrupt  Shareholder. 

Debenture — Ciiarge  on  undertaking        318 

See  Debenture. 

.  Deceased  shareholder — Liability  of  executors 

See  Deceased  SSharecolder.  [785 

—  Directord — Misconduct  -  -     768 

See  Misconduct  of  Directors. 

Directors — Persons  as:iuming  to  be    -     888 

See  Directors  de  facto. 

Disposition  of  property  before  winding-up 

itrder  -----  667 
fc'««  Dispositions  before  Windsng-vp 
Order. 


COMPAHT — continued. 

Foreign  business — Begistered  in  England 

See  WiNDiNO-cp  Petition.    1.         [363 

-^-  Forfeiture  of  shares  -         -  -     63,  79 

See  Forfeiture  of  Shares.    1,  2. 

Infant  transferee      -  -     298,  302,  614 

See  Infant  Transferee.    1— S. 

Irish — ^Winding-up       -  -  -       98 

See  Irish  Winding-up. 

Life  insurance — transfer  of  business  -    118| 

881,  638,  640 

See  Novation  of  Contract.  ^1 — 4. 
Official  liquidator — Appointment  of  -   898, 

See  Official  Liquidator.  1-3.  [897,  644 
Past  members — Class  B.  -  -     488 

See  Past  Members. 
Power  to  buy  up  shares  -  -     444 

See  Unauthorized  dealing  in  Shares. 
Beduction  of  capital  and  shares         -     407 

See  Beduction  of  Capital  and  Shares. 

Scheme  of  arrangement  -  -       67 

See  Soheue  of  Abbanqement. 

Set-off— Bankrupt  shareholder  -     493 

See  Set-off  in  Winding-up. 
Shares  transferable  by  delivery         -     369 

See  Winding-up  Petition.    1. 

Subscriber  of  memorandum  11,  88,  870,  346, 

[707 
See  3ub8C8Ibbb  of  MsaiOBANDUii.    1 — 5. 

Transfer  of  shares         -         -  -     869 

See  Tbanbfbb  of  Shares. 

VUrtt  vires  Act— Locus  standi  of  Plaintiff 

[681 
See  Bestraintnq  UltbX  Vibes  Act. 

—  Unregistered — ^Winding-up     -  -     118 

iSSc  Novation  of  Contract.    1. 

Winding-up— Proof— Bankrupt  shareholder 

See  Bankrupt  Shareholder.  [400 

Winding-up — Proof  by  secured  creditor    18, 

[167 
See  Cbeditob  holding  Secubitt.     1,  2. 

OOVGUXBSHT  suns  —  Practice  —  Transfer  of 
Caused]  Where  a  person,  Imowing  that  a  suit 
haa  been  instituted  in  one  branch  of  the  Court, 
files  a  bill  in  another  branch  of  the  Court  in 
respect  of  the  same  subject-matter,  the  second 
cause  will  be  ordered  to  be  transferred  to  the 
Court  to  which  the  &r8t  cause  is  attached,  and 
the  Plaintiff  in  the  second  cause  will,  as  a  general 
rule,  be  ordered  to  pay  the  costs  of  the  application 
for  such  transfer.    Obbell  v.  Busch         -     467 

OOVflOUDATIOir  OBDES— XXIX.  r.  6         -     883 
See  Pbocbsb  to  enfobcb  Obdeb. 

OOSTBAOr— Novation  of      -    118,  881,' 688,  640 
See  Novation  of  Contract.    1—4. 

COHTBIBUTOBT— Acceptance  of  shares — Agent 
See  Acceptance  of  Shabes.    3.       [489 

Acceptance  of  shares — Conditional  894,  808 

See  Acceptance  of  Shabes.    1,  2. 

—  Deceased  shareholder — Liability  of  execu- 

tors   -  -  -  -  -     785 

See  Deceased  Shabeholdbk. 

Forfeiture  of  shares      -  -  £3,  79 

See  Forfeiture  of  Shares.    1,  2. 

Infant  transferee  -  898.  808,  614 

See  Infant  Tbansfkree.    1,  2,  ?k 
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COVTBJSflTGBY-— continued, 

Irish  winding-up  *       -         -         -       08 

See  Irish  Windikg-up. 

Past  members  —  Contribution,  how   to  be 

divided         -  -  -  -     428 

^  See  Past  Members. 

Set-off — ^Bankrupt  shareholder  -     492 

See  Set-off  in  Windino-up. 

• Subscriber  of  memorandum     -    11,  22,  270, 

[346.707 

See  SrBSCRIBEB  op  MEMORAXDrM.   1 — 5. 

—  Transfer  to  escape  liability     -  -     659 

See  Tbansfeb  of  Shares. 

C0FYH0LD8— Bill  on  behalf  of— Copyholders  ad- 
ding oo-Plaintiifs  -  -  -  648 
See  Amendment  by  adding  Parties. 


Customary  heir  of  unsound  mind 
See  Tbcstee  Act,  1850. 

Seizure  quoueque 

See  Limitations,  Statute  of. 


72 


-     681 


-     279 


COFTBIOET— Directory 

See  COFTRIGHT  IN  DiBECTOBY. 

Old  writers        -         -         -  -     261 

See  CoPYBiGHT  IN  Old  Acthodities. 

OOFTBIOET  Dr  BIEECT0BT--r;«3  of  Slips  in 
compiling  New  Directory^  where  justifiabh — Inter' 
locutory  Injunction.']  Although  the  compiler  of  a 
new  directory  is  not  justified  in  using  slips  cut 
fh>m  one  previously  published,  for  the  purpose  of 
deriving  infonnation  from  them  for  his  own  work, 
yet  he  may  use  such  slips  for  the  purpose  of 
directing  him  to  the  parties  from  whom  such  in- 
formation is  to  be  obtained.  The  Plaintiff,  who 
was  the  publisher  of  a  trades  directory,  filed  a  bill 
against  the  Defendant,  who  was  preparing  for 
publication  a  new  directory,  charging  him  with 
using  slips  cut  from  the  Plaintift's  work  in  ob- 
taining materials  for  the  new  directory,  and  with 
copying  from  such  slips.  The  Plaintiff  having 
moved  for  an  interlocutory  injunction,  the  De- 
fendant filed  an  aflidavit,  in  which  he  admitted 
that  at  first  he  had  used  slips  from  the  Plaintiff's 
work  in  obtaining  materials  for  his  own;  but 
having  discovered  that  it  was  illegal  to  do  so,  ho 
had  dfsoontiaued  the  practice;  and  he  denied 
having  copied  any  of  such  slips.  In  the  absence 
of  satisfac^ry  evidence  of  the  actual  contents  of 
the  new  directory,  which  was  not  yet  published, 
the  Court  refused  the  injunction. — Decision  of 
Jame9f  Y.C.,  affirmed. — Kelly  v,  Morrii  (Law  Bep. 
1  Eq.  697)  and  Morria  v.  Atihhee  (Law  Bsp.  7  Eq. 
34)  explained.    Mobbis  v,  Wbiqht  -     279 

OOFTBIGHT  DT  OLD  AVTKOJSJTlEB^Chptjright 
-^OlderWritera—Theory.']  The  Plaintiff  published 
a  book,  and  the  Defendant  afterwards  published 
ft  book  on  the  same  subject,  in  which  he  mentioned 
the  Plaintilfs  book  as  one  of  the  authorities  con- 
sulted by  him.  The  Plaintiff  alleged  that  the 
Defendant's  book  was  a  piracy,  and  in  proof 
shewed  (amongst  other  things)  that  the  Plaintiff 
had  referred  to  a  large  number  of  authorities  to 
which  the  Defendant  had  referred.  The  Defen- 
dant stated  that  he  had  taken  the  references  from 
a  previous  writer  from  whom  the  Plaintiff  had 
taken  tliem,  and  shewed  that  he,  the  Defendant, 
had  referred  to  two  authorities  not  mentioned  by 
the  Plaintiff;  but  as  to  two  of  the  authorities 


00F7BIOET  Dr  OLD  AJlTEOBiniB— continued. 

referred  to  by  the  Plaintiff,  and  also  by  the  De- 
fendant, the  Defendant  was  unable  to  state  vhere- 
he  had  found  them : — Eeld^  that,  under  the  cir- 
cumstances, the  Defendant  had  not  made  mck 
use  of  the  Plaintiff's  book  as  to  entitle  the  Plaintiff 
to  an  injunction. — An  author  wlio  has  been  led 
by  a  former  author  to  refer  to  older  vrriters,  may^ 
without  committing  piracy,  use  the  same  passages 
in  the  older  writers  which  were  used  by  the  former 
author. — An  author  has  no  monopoly  in  any  theory 
propoimded  by  him. — Decree  of  James,  V.C,  re- 
versed.   Pike  v.  Nicholas   -  -  -    251 

COSPOEATIOH— Renewable  leaseholds  -  214 
See  Kenewable  Leaseholds. 

GOBPITB  OB  IKCOMK— Charge  of  annuity  -  684 
See  Annuity  chabged  on  CoBprs. 

COBBTTPT  BABOAIV— Appointment  -    SOS^ 

See  Fbacdulent  Appointment.    2. 

COSTS— -Bill  of— Amendment  after  delivery    694 

See  Taxation  of  Ck)6TS. 
Creditors'  representatives        -  -    424 

See  Pbiobity  of  Policies. 
Patent — Reference  to  law  officer        -    fil^ 

See  Sealing  of  Patent.    2. 
Staying  proceedings     -  -  -    45S> 

See  Staying  Pboceeoings.     1. 
Taxation  of        ...        482,694 

See  Taxation  of  Odsts.    1,  2. 
Trustee  Relief  Act        -  -  -     170 

See  Tbustee  Relief  Act. 

—  Withdrawal  of  appeal  -  -  -     116 

See  WiTHDBAWAL  of  Appeal. 

COxnrSEL'S  VSE8--Authorittj  of  Solicitor  topUdge 
his  ClienVs  Credit."]  A  solicitor  has  no  impli^ 
authority  to  pledge  his  client's  credit  to  his 
coimsel  by  an  express  promise  to  pay  his  fees» 
whether  they  relate  to  litigation  or  not,  so  ss  ta 
enable  the  counsel  to  sue  the  client  for  them. 
MOSTYN  r.  MOSTYN     -  -  -  -     467 

COUNTY  COURT— Bankruptcy— Appeal  470,478- 
See  Bankbuftcy  Appeal.     1,  2. 

COVEHAIVT- To  settle  by  wiU        -  -     18» 

See  Will  in  pubsuance  of  Habbuge. 
Abticles. 

To  settle — Non-investment  of  funds — Statute- 

of  Limitations         -  -  -      74 

See  Limitations,  Statute  of.    1. 

To  surrender  copyholds — Trustee  Act      7i 

See  Tbcstee  Act,  1850.    1. 

CKEDITOB  —  Effecting  policy  —  Redemption  — 
Right  to  policy       -  -  88,616 

See  Policy  effected  by  Cbeditob.  1, 2. 

Restraining  uUra  vires  act  of — Company— 

XoctfS  standi  -  -  -    621 

See  Restbaining  tltbX  tibes  Act. 

Secured — Debtor  summons — Valuation  778 

See  Debtob  Summons.    2. 

—  Secured — Proof  under  winding-up     18, 16T 

See  Cbeditob  holding  Secubity.  1, 2. 

Secured — ^Winding-up — Interest  on  debt 

[86,  88 

See  Intebest  in  WunoiNO-rp.    1,  2. 

GREDITOE  EOLDIKO  6BCURITT — Companf- 
Sending  in  Claim —Gen.  Ord,  11  Noe.,  1862, 
Rule  20.1  A  banking  company,  in  oonsidera- 
tion  of  i\  accepting  bills  of  exchange  agaiiw* 
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GBSDIXOB  EOIBIH0  SEOUKIT  V — ttoniinued, 
a  ship  and  hejr  freight,  agreed  by  letter  of  guaran- 
tee to  provide  him  >¥ith  rands  to  meet  the  accept- 
ances, which  were  scared  by  a  mortgage  by  B, 
Before  the  bills  became  dne  the  company  was 
ordered  to  be"  wound  up.  When  they  became 
due.  a  notary  took  the  guar&nte^  to  the  bank,  and 
requested  payment,  which  the  oflScial  liquidator 
refused.  No  farther  claim  was  made  until  after 
the  security  had  been  realised  by  F, : — Held  (af- 
firming the  decision  of  the  Master  of  the  Bolls), 
that  the  presentment  of  the  guarantee  by  the 
notary  was  not  putting  in  a  claim  within  the 
meaning  of  the  rule  in  KeUock's  Ccue  (Law  Rep. 
3,Ch.  769),  and  that  F.  could  prove  only  for  the 
Imlance  which  remained  due  after  he  had  received 
the  proceeds  of  the  securities.  —  Kellock't  Case 
expl ained.^ Jn  re  Babned's  Baxkiko  Compant. 
Forwood's  Claim       -         -  -         -       18 

2. Winding-up--  I^Ur  of  Credit.']     C. 

being  instructed  to  purchase  cotton  for  D.,  the  B. 
company,  at  D.*8  request,  gave  C.  a  letter  of  credit 
authorizing  him  to  draw  upon  them  to  a  certain 
amount,  the  bills  to  be  accompanied  by  bills  of. 
lading  for  cotton,  to  be  delivered  up  to  the  com- 
pany on  their  accepting  the  bills.  Bills  were 
accordingly  drawn,  and  were  accepted  by  the 
company ;  but  before  tbey  camo  to  maturity  the 
company  stopped  payment,  and  was  afterwards 
ordered  to  be  wound  up.  C.  sent  in  a  claim  under 
the  -winding-up,  and  afterwards  received  the 
proceeds  of  the  sale  of  the  cotton : — Held,  that 
KeUociei  Ca«e  (Law  Rep.  3  Ch.  769)  did  not  apply, 
for  that  under  the  terms  of  the  letter  of  credit 
the  bills  of  .Mding  were  to  be  a  security  to  the 
company,  and  that  C.  could  only  stand  as  a 
creditor  for  the  balance.  In  re  Babned's  Baneiko 
Compant.    Oocpland's  Claim        -         -     167 

Mortgagee  who  has  contracted  to  sell      483 

See  Pkoof  bt  Mobtgagee. 

CBEDIT0B8— Resolution  for  liquidation  by  ar- 
rangement— Voting  -  -  722 
See  Majority  of  Creditors. 

CSED^BS'  DEED— Annulling  registration  326 
See  Anntllino  Rkgistkation. 

Assents— Proof  of        -  -  -746 

See  Trusts  ofwCbeditors*  Deed.    2. 

•  Enforcing  trusts — Jurisdiction  of  Chaneerr 

[219,  746 
See  Trusts  op  Creditors*  Deed.    1,  2. 

Proof  for  calls  under  winding-up       -     400 

See  Bankrupt  Shareholder. 

-Unreasonableness  -  -  -     332 

See  Unreasonableness  of  Creditobs' 
.  Deed. 

CBEDITOEa*  BEFBE8EHTATIVE— Costs  -  424 
See  Priority  of  Policies. 

DAMAGES — Tort — ^Debt  without  expectation  of 
payment       -  -  -        .-       18 

See  Debt  without    Expectation   op 
Payment. 

DEATH— Gift  on,  coupled  with  words  of  con- 
tingency -  -  -  -  244 
See  Death  coupled  with  Contingency. 


Presumption  of,  after  seven  years 
See  Presumption  of  Death. 
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DEATH  COTJFLED  YTITH  OOMTUIttEHOT— ITt?! 

— ComirwAion — Period  of  Contingency — Swnoivor^ 
%kip,']  Immediate  gift  to  four  residuary  legatees 
and  devisees  in  equal  shares,  '^with  benefit  of 
survivorship'*  in  case  any  of  them  should  die 
without  issue;  and  in  case  any  of  them  should 
die  leaving  children,  then  the  share,  whether 
original  or  accruing,  of  each  so  dying  to  go  to 
such  children : — Held  (reversing  the  decision  of 
Malins,  V.C.)*  that  the  clause  of  survivorship, 
and  the  limitation  over  to  children  of  the  legatee^v 
were  not  confined  to  the  lifetime  of  the  testator, 
and  intended  merely  to  guard  against  lapse ;  and 
that  the  residuary  legatees  did  not  upon  surviving 
the  testator  at  once  acquire  absolute  indefeasible 
interests  in  their  shares.  Bowers  v,  Bowebs.   244 

DEBEimrRS^C/iarore  on  *^the  Undertakings- 
Property  of  the  Company — Winding-up.']  A  steam- 
ship company,  having  power  to  issue  mortgages, 
bonds,  or  debentures,  issued  mortgage  debentures, 
charging  the  "  undertaking,  and  all  sums  of  money 
arising  therefrom,"  with  the  repayment  at  a  speci- 
fied time  of  'the  money  borrowed,  with  inter^  in 
the  meantime.  Before  the  debentures  became  due 
the  company  was  wound  up,  and  the  ships  and 
other  property  of  the  company  were  sold : — Held 
^affirming  the  decision  of  itfaZtns.'V.C.))  that  the 
debenture  holders  acquired  a  charge  upon  all  the 
property  of  the  compcmy,  past  and  fature,  by  the 
term  ^*  undertaking  ;'*  and  tliat  they  were  entitled 
to  be  paid  out  of  the  property  of  the  company  in 
priority  to  the  general  creditors: — Semble^  that, 
even  if  the  company  had  not  stopped,  the  deben* 
ture  holders  might  have  filed  a  bill  to  realize 
their  security. — Gardner  v.  Londan,  Chatham^  and 
Dover  Railway  Company  (Law  Hep.  2  Ch.  201), 
distinguished.     In  re  Panaiia,  New  Zealand, 

AND  AU:JTRALIAN  ROYAL  MxiL  (JOMPANY     -       818 

—  Holder  of— Execution  -         -         •*       87 
See  Sohevb  of  Arbanoement. 

DEBT—"  Contracted"— Damages  in  tort— Bank- 
ruptcy -         -  -         -       18 
See   Debt   wrniorT  Expectation   of 
Payment. 

Novation  of        -         -    118,381,682^640 

See  Novation  of  Contbact.    1 — 4. 

DEBT  WITHOTrr  EXPECTATION  07  PATMSHT 
— Bankruptcy  Act,  1861,  8. 151) — Damage*  in  tt/rt,'] 
After  an  order  nisi  had  been  made  in  a  divorce 
suit,  dissolving  the  marriage,  and  ordering  the 
co-Kespondent  to  pay  damages  and  oosts»  the  co« 
Respouilent  made  away  with  his  property,  and 
when  the  order  became  absolute  he  was  utterly 
without  means  to  pay  them,  and  immediately 
afterwards  was  made  bankrupt  on  his  own  appli- 
cation. Ho  owed  only  one  other  debt  of  trifling 
amount  for  money  bonowed  some  years  before: — 
Held^  that  the  damages  and  costs  were  not  a  debt 
"  contracted  "  by  him  within  the  meaning  of  the 
Bankruptcy  Act,  1861,  s.  159,  and  tbat  he  could 
not  be  dealt  with  as  having  contracted  any  of  his 
debts  without  reasonable  expectation  of  being 
able  to  pay  them.  Ez  parte  Clayton.  Jn  re 
Clayton         ---.--       18 

DEBTOR  BUVaiOIlB— Bankruptcy  Act,  1869,  t,  9 
— Gen.  Ord.  in  Bankruptcy,  Jan.  1,  1870,  Jlules 
158,  162.]  An  order  was  made  on  a  debtor  sum- 
mons, that  the  debtor  within  seven  days  should 
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DEKOB  SUmOHS— conttiived. 
give  a  bond,  with  sureties,  to  pay  sacli  sums  as 
Hhould  be  recovered  by  the  creditors ;  ond  it  was 
further  ordered  that  all  proceedings  on  the  sum- 
mons should  be  stayed,  until  the  Court  in  which 
proceedings  should  be  taken  for  tlie  debt  should 
liave  come  to  a  decision.  The  Registrar  nerer 
gave  any  notice  of  the  time  and  place  when  and 
where  the  bond  was  to  be  executea.  The  sureties 
first  proposed  having  been  objected  to,  the  seven 
days  passed  without  the  bond  having  been  ex- 
ecuted. The  creditors  then  applied  for  an  ad- 
judication in  bankruptcy,  whicn  was  made: — 
Hdtl^  that  as  the  order  made  on  the  summons 
staged  all  proceedings  under  the  summons  uncon- 
ditionally, the  adjudication  could  not  be  main- 
tained.— WJiether  the  objection  orising  from  the 
default  of  the  Registrar  in  not  fixing  a  time  and 
place  for  the  execution  of  the  bond  might  not 
have  been  surmounted,  qwtre.  Ex  parte  John- 
ra^.    In  re  J0HK6OX.  -  -  -     741 

2. Secured  Creditor  —  Bavkrupicy  Act, 

1869,  M.  6,  7.]  A  debtor  summons  by  a  secured 
creditor  cannot  be  dismissed  on  the  ground  that 
•  he  does  not  ofier  to  give  up  his  security  or  have  it 
valued,  thou*:]!  he  must  do  so  in  order  to  obtain 
an  adjudicution  in  bankruptcy  against  the  debtor. 
/•>■  parte  Mavritz.    In  re  Giles    -  -     779 

—  Staying  proceedings  on  petition  for  creditors 

[748 
See    Stating   Proceedikos  ik   Bamk- 

KUPTCT. 

DECEASED  HH  AREKOIDEB— Ct>mj?any— JErtewf 
•0/  Liability  of  hii  Executon,']  In  a  joint  stock 
company  the  presumption  is,  tnat  the  executors  of 
a  deceased  shareholder  succeed  to  the  full  liability, 
as  well  OS  to  the  rights  of  their  testator.  The 
deed  of 'settlement  is  to  be  looked  at,  not  to  see 
whetherit  imposes  suoh  liability  on  the  executors, 
but  whether  it  takes  it  away  or  limits  it. — The 
fact  that  bv  tlie  deed  of  settlement  executors  are 
not  entitled  to  the  full  privileges  of  shareholders 
until  they  or  their  nominees  have  been  registered 
as  shareholders,  is  no  proof  of  an  intention  to 
limit  their  liability  in  their  representative  cha- 
racter.— Accordingly,  in  the  case  of  a  joint  stock 
company  formed  in  1845,  where,  in  the  opinion  of 
the  Court,  nothing  appeared  in  the  deed  of  settle- 
ment to  limit  the  liability  of  the  executors  of  a 
deceased  shareholder,  it  was  held  (reversing  the 
decision  of  the  Master  of  the  Bolls)  that  their 
liability  was  not  limited  to  debts  incurred  before 
the  death  of  the  testator.  In  re  Aobiculturist 
Cattle  Insubakcb  GoMPAKT.    Baibd'sCabe  725 

DEFSATIEG  AHD  DELAYIEe  CBSDITOBa  -  638, 

See  Fbaudulskt  Conveyance.  1, 2.  [677 

DSVI8E  WHEOXJT  W0BD8  07  XJMITAnOE-- 

WiU — Conetruction — Fee  timple  impUedfrom  Oi/t 
over — SubstitutionJ]  A  testator,  by  his  will,  made 
in  1806,  devised  all  his  real  estate  to  his  two 
brothers  during  their  joint  lives  and  the  life  of 
the  survivor :  and,  after  the  death  of  the  survivor, 
unto  and  equally  amongst  all  the  children  of  his 
said  brothers  who  should  be  then  living :  and  in 
case  of  the  death  of  any  of  the  said  children  in 
the  lifetime  of  his  said  brothers  or  the  survivor  of 
hem,  leaving  lawful  i^sue,  then  he  devised  the 
part  or  shate  of  such  dcccosed  parent  or  parents 


DEVISE  WnHOUT  W0BD8  OF  TiTWrrATTQI— 

continued, 
unto  and  equally  amongst  all  his,  her,  or  their 
children  who  should  be  then  living;   and  he 
devised  the  residue  of  his  real  and  personal  estate 
to  his  widow,  her  heirs,  executors,  administrators, 
and  assigns : — Held  (affirming  the  deci&ion  of 
Af  a&'ns,  y  .C),  thut  the  children  and  grandchildreE 
of  the  testator's  brothers  took  estates  in  fee  simple 
in  their  respective  shares. — In  construing  a  will 
made  before  the  Wills  Act,  the  rule  that  an  in- 
definite devise  may  be  enlarged  into  a  fee  simpld 
by  a  gift  over  in  a  particular  event  is  not  con- 
fined to  a  devise  of  a  vested  intere:it,  but  is  eqnallv 
applicable  to  a  contingent  devise.    Jn  re  Hasri- 
son's  Estate    -  -  -  -         -    408 

DIEECTOBB— De  facto— Insurance  company  288 
See  DiBBCTOBS  db  facto. 

Liabilitv  of — Presence  at  meeting — Dealing 

in  shares      -  -  -         -    76$ 

See  Misconduct  of  Dibectobs. 

Power  to  buy  up  shares  -         -    ii4 

See  Unautbobized  dealikq  ik  Shabes. 

Power  to  compromise  disputes.  -      79 

See  Fobfeitube  of  Shabes.    2. 

Power  to  make  calls— Fraudulent  use  of 

See  Tbansfbu  of  Shabes.  [559 

Transfer  to  escape  liability     -  -     659 

See  Tbansfeb  of  Shabes. 
DXBB0TOB8  DE  7ACT0 — Policy  of  Asturanee— 
Perwone  fahely  asauming  to  carry  on  Company^ 
Notice,^  A  person  who  cfft^cts  a  policy  with  a 
life  assurance  company  in  the  ordinary  course  o( 
business  is  not  bound  to  inquire  whether  the 
persons  signing  the  policy  as  directors  have  been 
Jegallv  appointed  directors,  or  are  empowered  to 
use  the  seal  of  the  company.  It  is  sufficient 
if  the  policy  appears  on  the  face  of  it  to  be  con- 
sistent with  the  articles  of  association  of  (he  com- 
pany, and  the  Acts  of  Parliament  under  which  it 
IS  incorporated. — A  life  assurance  company  was 
registered  in  1863.  By  th6  articles  of  associaUon 
P.  was  appointed  managing  director.  The  direc- 
tors who  were  named  in  the  articles,  and  signed 
the  memorandum  of  association,  refused  to  act, 
and  padsed  a  resolution  tliat  the  company  slioald 
not  carry  on  business  or  allot  shares.  Notwith> 
standing  this  resolution,  P.  and  one  of  the  sfaar^ 
holders  persisted  in  carrying  on  the  business  at 
the  registered  office  of  the  cumpany,  and  allotted 
shares  and  appointed  directors.  A  stranger 
effected  a  policy  at  the  company's  office,  which 
was  signed  oy  three  of  the  de  facto  directors,  and 
sealed  with  what  purported  to  be  the  company's 
seal  i—Held  (affirming  tiie  decision  of  the  Master 
of  the  Rolls),  that  the  policy  was  binding  on  the 
company.  In  re  County  Life  Asscrance  Co» 
PANY      -----  "^ 

DEBECrOET— Copyright      - 

See  Copybiout  in  Dirrctoby. 

SXBOOYEBT — Executor's  actiounts  -  -  5W 
See  Execltob's  Accounts. 

DX8CBBII0E  —  Judge — ^Appointment  of  official 
liquidator     -  -  -         597,644 

See  Official  Liquidatob.    1,  2. 

DUFOSmOHS  BEFOBE  WIHDIKG-UF  OBDXBr- 

Company^Companiee  Act,  1862,  a.  IS^—Aectft- 


-    279 
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3ISFOBinOKS  BEFOBE  WIHDIKO-UP  OBDEB— 

continued, 

'Unce  of  BiU  of  Exchajtge.']  After  the  coramenco- 
jnent  of  the  voluntarj  winding-up  of  a  company, 
l)at  before  the  notice  of  it  appeared  in  the  London 
Gazette,  one  of  the  directors,  who  had  also  been 
appointed  one  of  the  liquidators,  accepted  a  bill 
<n  exchange  on  belialf  of  the  company.  Ho  had 
mo  special  authority  to  accept  the  bill  for  the  other 
liquidators,  and  no  not'.ce  appeared  on  the  accept- 
ance that  the  company  was  in  liquidation : — Held 
<aflarming  the  decision  of  Stuart,  V.C).  that  this 
was  not  a  disposition  of  the  property  of  the  com- 
pany under  the  153rd  section  of  the  Companies 
Act,  1862,  and  that  the  holder  of  the  hill  could 
not  prove  for  the  amount.    In  re  London  and 

JfEDITERBANEAN  BaNK.      BoLOGKEBI'S  Ca8E       667 

DOCUIOSNTS— Pro<luction  of  -         496,497 

See  Pbodvgtion  of  Documents.    1,  2. 

.EAHKM  KNT— Alteration  of  -  -     163 

See  Light  and  Ant. 

SOGLEBIASnCAL  COMmSSIONERS  -     214 

See  Renewable  Leaseholds. 

JSnrOBGINO  AOBESMERT  FOB  ABBTTBATIOH 
— Profits  of  Partnerskij^.']  Where  two  partners 
jnade  an  agreement  containing  a  provision  that  on 
"the  determination  of  the  partnership  one  partner 
should  purchase  the  share  of  the  other  at  a  valua- 
tion to  oe  made  by  two  persons,  one  appointed  by 
•each  partner,  and  the  partnership  was  carried  on 
for  some  time  under  that  agreement : — Held,  that 
ithough  the  valuation  could  not  be  so  made,  l>ecause 
no  umpire  was.  provided,  the  Court  would  carry 
the  partnership  agreement  into  effect  bv  ascertain- 
ing the  value  of  the  share. — Where  the  fixing  a 
value  by  arbitrators  is  not  of  the  essence  of  an 
agreement,  the  Court  will  carry  the  agreement 
into  effect,  and  will  itself,  if  necessary,  ascertain 
ike  value. — Where  profits  are  left  by  a  partner  in 
«  business  he  will  not,  in  the  absence  of  a  special 
agreement,  be  allowed  interest  on  them.  —  In 
ascertaining  the  profits  of  a  business,  the  value  of 
the  partnership  property  is  to  be  found,  and  the 
original  capital  with  interest  thereon  (if  necessary) 
is -to  be  deducted ;  the  residue  will  represent  the 
profits. — Decree  of  Stuart,  V.C,  afllrmed.  Din- 
UAM  V.  Bradford       -         -  -         -     519 


2. 


Vendor  and  Purchaser — Specific  Per- 


/ormanee— Valuation,']    By  the  contract  for  the 

sale  of  an  estate  it  was  agreed  that  the  price 

should  be  £24.006,  and  It  was  further  agreed, 

amongst  other  things,  Ihat  certain  furniture  and 

other  articles  on  tho  estate,  the  value  of  which 

was  about  £2000,  should  be  valued  by  valuers 

mutually  agreed  upon,  and  that  the  purchaser 

would  take  a  part  of  the  furniture  and  articles  at 

that  valuation.    The  vendor  refused  to  appoint  a 

Tflluer,  and  refused  to  complete. — Decree  made  at 

the  suit  of  the  purohnser  ror  specific  performance 

•of  the  contract,  except  so  far  as  it  related  to  the 

.furniture  and  articles. — Decree  of  Stuart,  V.C, 

.afllrmed,  with  a  variation.    Richardson  v.  Smitii 

[648 

ZRTBAKCHlSlfiJLKIIT—- Leaseholds  -     814 

See  Renewable  Leaseholds. 

^uirx    01    BEDEXFTIOB  —  Agreement    to 
release         -         -         -         -        8 

See  Abahsoned  Agbeeuent. 


EVIDEHCE— Presumption  of  d  nth  -      13) 

See  Presumption  of  Deat  '. 

Professional  privilege    -  -  -     7}3 

See  Privileged  CoaiMCNiCATioN. 

£Z  PARTE  GRDlEBr—Banl-ruptey,']  A  Commis- 
sioner in  Bankruptcy  examined,  as  to  his  receipts 
on  account  of  the  bankrupt's  estate,  a  solicitor 
who  had  been  a  solicitor  to  a  former  assignee, 
and  who  was  now  attending  on  behalf  of  another 
party,  and  had  not  been  summoned  to  be  exa- 
mined. The  solicitor  admitted  the  receipt  of 
certain  moneys,  but  claimed  deductions.  The 
Commissioner  required  him  to  pay  the  amount 
of  receipts  to  the  assignee  without  deductions, 
and  about  three  weeks  afterwards,  without  any 
notice  to  him,  made  an  order  to  that  effect : — 
Held,  that  whatever  the  merits  of  the  case  might 
be,  the  order  must  be  discharged,  as  having  been 
made  without  giving  the  solicitor  a  proper  oppor- 
tunity of  defending  himself.  Mx  parte  Prance. 
In  re  Kemp      -----       16 

XZ  PARTE  WARIKa  (19  Vos.  345>— Doctrine 
of       -  -  -  -  -     773 

See    Securities    for    Bills    of    Kx- 

CHANGE.      2. 

EXECUTION — Debenture  holder — Injunction  67 
See  Scheme  of  Arrangement. 

EXECUTOR — Accounts — ^Refusal  to  produce  678 
See  Executor's  Accounts. 

Deceased  shareholder— Liability       -     725 

See  Deceased  Shareholder. 

Indian — Knglish  probate  -  -     814 

See  Foreign  Executor. 

— —  Power  to  pledge  assets — ^Preference  of  one 
creditor        -  -  -  -      668 

Bde  Vo^nhsR  to  pledge  Assets. 

EXECUTOR'S  ACCOWTS  — Pleading-— Answer-^ 
Exceptions — Insufficiency.']  The  widow  of  a  tes- 
tator carried  on  Ms  business  under  a  direction  in 
the  will  that  the  executors  should  allow  her  to 
carry  it  on,  and  to  have,  while  carrying  it  on,  the 
use  of  the  capital  employed  in  it,  and  of  his 
other  personal  estate.  After  her  death,  the 
Plaintiffs,  who  had  supplied  her  with  goods 
for  the  purposes  of  the  business,  filed  their 
bill  against  the  testator's  personal  represente- 
tive,  olaimijig  a  Uen  on  the  funds  employed  in 
\\m  trade,  juid  by  their  interrogatories  asked 
for  accpunts  of  (he  testator's  personal  estate  and 
of  the  pessonal  estate  employed  in  the  business. 
The  executor  declined  to  set  forth  the  accounts, 
on  the  ground  that  if  it  should  be  decided  at  the 
hearing  that  the  Plaintiffs  had  no  such  lien  as 
they  claimed,  the  discovery  would  be  useless  : — 
Held  (reversing  the  decision  of  Malins,  V.C), 
that  the  executor  was  bound  to  give  the  account. 
I'uoupsoN  V,  Dunn     -         -         -         -     678 

EXTINCTIOK  07  POWER — ^Alienation  of  estate- 
Mortgage — Bankruptcy  -  -  198 
See  Power  to  renew  Leases. 

TEE  SDIFLE — Devise,  without  words  of  limita- 
tion   -----     406 
See  Devise  without  Worus  of  Limita- 
tion. 
I-Counsel—Liubilityofclienf  -     467 

See  Counsel's  Fles. 
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TmS— Renewal  of  leases — ^Right  to  keep  fines 
See  Power  to  renew  Leases.  [198 

«<FIB8T-CLA8B  BTATIOir " —  iSoect/Jc  Perfom- 
once — BaUttay  Company — JuriBaiction,']  On  tiie 
purchase  of  land  by  a  railway  company  in  1838, 
the  company  covenanted  with  the  landowners 
that  a  piece  of  the  land  purchased  should  for 
ever  thereafter  be  used  as  a  first-claas  station. 
The  station  was  built^  and  the  railway  was  com- 
pleted in  1842 ;  the  railway  company  was  after- 
wards made  part  of  a  company  with  a  much 
greater  length  of  railway.  In  1869  the  land- 
owner filed  a  bill  to  compel  the  company  to  build 
a  larger  station,  and  to  stop  all  the  trains  at  that 
station : — Held,  that  as  the  existing  station  had 
not  been  objected  to,  and  had  remained  for  many 
years,  and  as  it  did  not  appear  that  the  pas- 
sengers were  numerous  the  Court  would  not 
compel  a  larger  station  to  be  built :  but  that  as 
many  trains  as  stopped  at  any  other  station 
between  the  termini  of  the  original  railway, 
excepting  mail,  express,  and  special  trains,  mu«t 
stop  at  this  station. — Decree  of  Jamea^  V.C,  partly 
affirmed  and  pertly  reversed.  Hood  v.  North 
Eastern  Railway  Ck>MPANT  -         -     625 

TOBEIGV  EXECUTOB  —  Payment  to  —  Englith 
Probat^-'Foreign  Creditor — Bona  notabilia.']  A 
chartered  bank,  whose  head  oflSce  was  in  Eng- 
landy  but  whose  business  was  chiefly  carried  on 
in  India,  was  ordered  to  be  wound  up,  and  the 
Indian  assets  were  remitted  to  this  country.  A 
creditor  domiciled  in  India  proved  his  debt, 
received  a  dividend  and  died,  leaving  a  will 
which  was  proved  in  India.  After  his  death  a 
final  dividend  became  payable : — Held  (reversing 
the  decision  of  the  Master  of  the  Rolls),  that  tho 
dividend  ought  not  to  be  at  once  remitted  to  the 
executors  in  India,  but  could  only  bo  paid  to 
them  on  their  producing  a  properlt  stamped 
English  probate.  In  re  Commercial  Bank  Cor- 
poration OF  India  and  the  East.  Fernandes* 
Exscittor's  Case  -  -         -     814 

TOBFEXTUBE  07  8EABB8  —  Company  — 
Winding-up — Contributory — Pa$t  Member — Ctwn- 
panies  Act,  18C2.  «.  88,  daute  8.]  The  articles  of 
a  company  provided  that  shares  might  be  forfeited 
for  non-payment  of  a  call,  and  that  the  forfeiture 
of  any  share  should  involve  the  extinction  of  all 
interest  in  and  all  claims  and  demands  against 
the  company  in  respect  of  the  share,  and  all 
other  rights  incident  to  the  share. — C.  was  the 
original  holder  of  shares  which  were  forfeited  for 
non-payment  of  a  call  less  than  a  year  before  the 
winding  up  of  the  company : — Held  (affirming 
the  decision  of  the  Master  of  the  Rolls),  that  C. 
was  properly  placed  upon  the  list  of  past  members 
as  a  contributory. — The  liability  of  a  past  member 
is  entirely  created  by  the  Companies  Act,  1862, 
and  it  is  immaterial  whether  nis  shares  have 
been  transferred  or  have  been  extinguished  by 
forfeiture. — Bridger's  and  NeiWt  Cote  (Law  Rep. 
4  Ch.  266)  held  to  apply.  In  re  Blakelt 
Ordnance  Company.    Creyke's  Case.      -      68 


2.  Cdautive  Forfeiture—  UUra  vireit  Ad, 

^-Power  of  Directors  to  compromise  Disputes — 
Lapse  of  Time."]  D.  agreed  in  the  year  1846,  at 
tho  instence  of  the  local  manager,  to  become  a 
director  of  an  unlimited  company,  on  the  under- 
standing that  he  should  incur  no  responsibility 


70SFXITUSB  07  VEKBSA— continued. 

as  a  shareholder  until  an  Act  of  Parliament  had 
been  obtained  limiting  the  responsibility  of  the 
shareholders.  Ten  sluires  were  aooording^^  al- 
lotted to  2).,  and  he  was  entered  on  the  list  of 
shareholders,  and  subsequently  signed  a  docu- 
ment appointing  a  proxy  to  vote  for  him  at  a 
meeting  of  shareholders,  and  ^he  also  received  a 
dividend  on  the  ten  shares.  In  l&t8  an  Act  of 
Parliament  was  applied  for,  but  was  not  obtained. 
In  the  same  year  D,  wrote  to  the  local  manager, 
through  whom  he  had  obtained  the  shares,  re- 
minding him  of  the  circamstanccs,  and  repu- 
diating his  liability  for  calls.  In  1849  the 
directors,  at  the  request  of  the  local  manaffer, 
who  represented  to  them  that  the  credit  of  the 
company  might  suffer,  cancelled  D. «  shares  on 
payment  of  all  past  calls.  The  directors  hod 
power  to  compromiso  disputed  claims  against  the 
company,  but  had  no  power  to  .cancel  shares, 
except  by  forfeiture  for  non-payment  of  calls. 
The  company  was  wound  up  ia  1S61 :  —  Held 
(reversing  the  decision  of  the  Master  of  the 
Rolls),  that  as  there  was  no  dispute  between  the 
company  and  D.  as  to  the  fiact  of  his  being  a 
member  of  the  company,  tho  cancellation  of  hia 
shares  by  the  directors  was  uUru  vires,  and  that 
the  lapse  of  time  was  no  bar  to  the  claim  against 
him.  His  name  was,  therefore,  placed  on  the- 
list  of  contributories.  —  Lord  BeOiaven's  Case 
(3  D.  J.  &  8.  41)  distinguished. — Spademan  v. 
Kvans  (Law  Rep.  3  H.  L.  171)  followed.  In 
re  AoRicuLTURiffr  Cattle  Insurance  Cohfakt. 
Dixon's  Case  -----       79 

TBATJI) — Apg[>tntment         -         -  40,  SOS 

See  Fraudulent  Afpointment.    1, 2. 

•— —  CJonveyance  to  defeat  creditors  688,  677 

See  Fraudulent  Convstance.    1, 2. 

Director — ^Power  to  make  calls  -     650 

See  Transtee  op  Shares. 

Overdue  bill  of  exchange — Equities  affecting 

holder  -         -         -  .     866 

See  Overdue  Bill  of  Exchange. 

VBAUDULEHT  AFPOnfTMSHT  —  Inieniion  — 
Motive  of  Appointor .]  A  settlor  by  deed  declaied 
that  trusted  should  hold  certain  funds  after  his 
death  upon  trust  for  his  daughters,  H.  and  M^  or 
one  of  them,  as  his  son  should  appoint,  and  in 
default  of  appointment  should  pay  the  dividends 
to  H,  and  M.  in  equal  shares  during  their  joint 
lives,  with  remainders  over. — At  the  time  when 
the  settlement  was  made,  tho  settlor  obiected  to 
the  proposed  marriage  of  M.,  and  made  the  settle- 
ment in  order  that  m  the  event  of  the  marriage 
the  income  should  be  appointed  as  to  one-half  for 
H.,  and  as  to  the  other  half,  to  be  dealt  with 
according  to  circumstances. — After  the  death  of 
the  settlor  M,  married,  and  the  son  thereupon 
appointed  the  income  of  the  whole  fund  to  S,  for 
her  life,  reserving  a  power  of  revocation.  JET.  was 
not  informed  that  the  appointment  had  been 
made,  and  it  was  shewn  that  the  intention  of  tho 
son  and  of  H.  was  to  accumulate  one  moiety  of 
the  income  and  hold  it  in  suspense.  In  a  suit 
instituted  by  M.,  this  appointment  was  declared 
void  as  a  fraud  upon  the  power. — ^The  son  then 
executed  a  second  deed  of  appointment,  appoint- 
ing the  income  to  H,  during  the  joint  lives  of 
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FRAUDULENT  AITOIMTMCEST— continued. 

herself  and  M,  absolutely.  H,  was  informed  that 
this  appointment  had  been  made,  and  she  and  the 
appointor  deposed  that  there  was  no  agreement 
between  them  as  to  the  disposition  of  the  in- 
come : — Held  (affirming  the  decree  of  James,  V.C.)« 
that,  under  the  circumstances,  the  second  deed  of 
appointment  was  Toid.     Tophah  v,  Dck£   of 

POBTLAKD  -----         40 


2. 


Senefit   to    Appointor  —  Infancy    of 


Appointee — Bargain  between  Appointor  and  Hus- 
band  of  Appointee."]     A,  having   an  exclusive 
power  of  appointment  among  his  children  (five  in 
number),  who  were  entitled  equally  in  default  of 
appointment^  in  1832,  in  pursuance  of  articles, 
on  the  marriage  of  a  daughter,  C,  (who  was  of 
age),  appointed  a  share  to  her,  to  be  held  upon 
the  trusts  to  be  declared  by  her  marriage  settle- 
ment.   He  also  gave  a  bond  for  payment  of  an 
equal  sum  to  the  trustees.'  By  the  settlement, 
which  followed  the  trusts  of  the  articles,  the 
funds  were  limited  for  the  benefit  of  the  husband 
and  wife  during  their  respective  lives,  and  then 
for  the  benefit  of  their  children,  but  the  ultimate 
trust,  in  default  of  issue,  was  for  A.,  his  exe- 
cutors, administrators,  and  assigns.    There  were 
no  children  of  the  marriage,  and  C.  having  sur- 
vived her  husband,  who  died  in  1832,  after^vards, 
in  1841,  married  the  Plaintiff.    In  1834  A.  ap- 
pointed another  share  to  another  of  his  daughters, 
jE,  (who  was  an  infant),  on  her  marriage,  and 
gave  a  bond  for  payment  of  an  equal  sum  to  her 
trustees.     The  trusts  of  tho   settlement   were 
similar  to  those  of  C,*8  settlement,  the  trust  in 
de&ult  of  issue  b^ing  for  A.,  his  executors,  ad- 
ministrators, and  assigns. — In  183d  A,  became 
bankrupt,  and  proofs  were  made  by  the  trustees 
on  the  bonds,  in  respect  of  which  considerable 
dividends  were  received,    In  18C6  A,  died,  and 
in  1867  C*8  and  J?.'«  shares  were  paid  to  their 
respective  trustees,  and  the  other  snares  to  the 
other  children,  and  a  release  was  taken  from  the 
parties  interested.  —  C,*a  share  was  afterwards 
paid  into  Court  under  the  Trustee  Belief  Act, — 
C*s  husband  filed  a  bill  praying  that  the  appoint- 
ments to  C  and  E,  might  be  declared  frauds 
upon  the  power,  and  that  the  fund  might  be 
divided  as  in  default  of  appointment : — Hdd, 
with  regard  to  tho  appointment  to  E.  (who  was 
an  infant  at  tho  time  of  her  marriage^,  that  the 
bargain  under  which  A.  reserved  to  nimself  an 
ultimate  interest  in  the  appointed  fund  was  a 
bargain  between  A,  and  the  intended  husband, 
and  was  not  corrupt  or  improper,  so  as  to  render 
the  appointment  invalid.    The  Court  refused  to 
make  any  declaration  as  to  the  appointment  to  C. 
(who  was  of  age  at  the  time  of  her  marriage), 
because  the  fund  had  been  paid  into  Court  under 
the  Trustee  Relief  Act,  and  the  rights  of  all  par- 
ties, including  questions  which  had  arisen  under 
the  bankruptcy,  and  were  not  in  issue  in  the  suit, 
could  be  iKitter  decided  under  that  Act. — ^The 
decree  of  James,  Y.C,  afilrmed,  but  on  different 
grounds.    Coopeb  «.  Cooper  -         -     808 

YRAJmSLEST  COWETASCZ— Voluntary  Setae- 
ment — Stat.  13  EUz,  c.  5.1  When  a  settlement  is 
not  founded  upon  valuable  consideration,  it  may 
be  set  aside  without  proof  of  actual  intention  to 
defeat  or  delay  creditors,  if  the  circumstances  are 


FRAUDULENT  COWKTASCE— continued, 

such  that  the  settlement  necessarily  would  havo 
that  effect ;  but,  semble,  the  mere  fact  that  it  has^ 
in  the  event,  prevented  a  creditor,  who  was  such 
when  it  was  made,  from  obtaining  payment  of  his- 
debt,  is  'not  of  itself  sufficient  to  enable  him  to" 
set  it  naide.-SpireU  v.  WiUows  (3  D.  J.  &  S. 
293)  considered. — Decree  of  JaineSj  V.C.,  affirmed^ 
Freeman  r.  Pope  -  -  -  -  688 
2. Ad  of  Bankruptcy— Fraudtdent  Pre- 
ference— Lapse  of  Twelve  Months.]  Seventeen 
months  before  his  bankruptcy,  a  trader  assigned 
by  deed  all  his  estate  and  effects  by  way  of  secu- 
rity for  the  repayment  of  a  sum  then  due,  and  of 
a  further  advance  of  a  moderate  amount ; — Heid, 
that,  under  the  circtunstances,  the  deed  was  not 
void  under  the  13  £liz.  o.  5,  or  as  an  act  of  bank- 
ruptcy : — Semble^  alfio,  that  even  if  there  had  not 
been  a  further  advance  to  the  bankrupt,  the  lapse 
of  twelve  months  before  the  bankruptcy  prevented 
the  deed  from  being  invalidated  as  an  act  of 
bankruptcy. — Decree  of  Mcdins,  V.C,  affirmed. — 
Allen  v,  Bonnett     -         -         -  -     67T 

FKAUBULENT  PBEFEREKGE       -  -     57T 

See  Fraudulent  Conveyance.    2. 

FUm)  IK  OOUBT'Staying  proceedings  pending: 
appeal  -         -         -         -     T80 

See  Stating  Pbooeedin6&    2. 

GENERAL  BEQUEST — Execution  of  appointment 

[26 
See  Appointmext  by  General  Bequest, 

aENERAL  OBDEB,  KOV.  1, 1862,  r.  20    -        IS 
See  Creditor  holding  Security.    1. 

QEREBAL    RULES    IK    BAKKRUPTCT,    1S70, 
rules  143, 819         -  -        470,482- 

See  Bankruptcy  Appeal.    1,  3. 

rulas  168, 159    -         -         -         -     741 

See  Debtor  Summons.    1. 


rule  275  -         -         -         - 
See  Majority  of  Creditors. 


^     7«^ 


CUFT,  0BI6IKAL  OR  SUBSTITUTIOKAL— Wtfl— 
Class— Bemoteness.']  Bequest  of  residue  after  tho 
death  of  the  testator's  wife  to  the  tesfcator'a 
children  then  living,  and  such  issue  then  living 
of  any  children  then  deceased  as  should  attain 
the  age  of  twenty-three  years  as  tenants  in 
common  according  to  the  stocks  and  not  to  tho 
individutd  objects,  and  so  that  tho  issue  of 
deceased  children  might  take  by  way  of  substitu- 
tion the  shares  of  their  respective  parents  :—flc7d, 
void  for  remoteness. — Decision  of  Malins,  V.C, 
reversed.    Ssiith  r.  Smith    -  -  -     842 

2. WHl—ClasSy  Period  of  ascertaining 

—  Vested  or  contingent  Gift]  Personal  estate 
was  given  by  will  to  S.  (a  bachelor)  for  life, 
remainder  to  tho  eldest  son  of  S.  for  life,  re- 
mainder to  J?,  for  life,  and  after  the  death  ofS., 
his  eldest  son.  and  R,  upon  trust  to  transfer  the 
same  **  to  all  and  every  the  children  of  S.  share 
and  share  alike,  and  the  children  of  such  of  tho 
children  of  S.  as  shall  be  then  dead,  according  to 
the  Statute  of  Distributions ;  but  in  case  there 
shall  be  no  child  or  grandchild  of  S.  then  living, 
upon  trust  to  transfer  the  same  to  the  children  of 
jiV'  :-^JIeld  (affirming  the  decision  of  Malins, 
V.C),  that  the  gift  was  void  for  remoteness,  the 
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GIFT,  OBI0IKAL  OB  SUiSBTiTUTIOKAI — contd. 

f'ft  over  shewing  that  it  was  not,  as  in  BennetVs 
ru$t  (3  K.  &  J.  280),  and  Baldvfin  t.  Hogers 
<3  D.  M.  &  G.  649  ,  a  gift  to  all  the  children  of  ^., 
with  a  substitution  of  the  children  of  such  of 
them  as  died  before  the  period  of  distribution, 
but  a  gift  to  a  class  of  children  and  grandchildren 
to  be  ascertaiaed  at  a  period  not  confined  within 
a  life  in  being  and  twenty-one  years.    Stuabt  v. 

OOCKBBELL         -----       718 

•HUSBAND  ABB  WIFB— Agreement  for  separa- 


tion 


338 


^8ee  AoBEEMENT  FOB  Sepabahox. 
Next  friend — Appeal    -  -  -     274 

See  Next  Friend. 

Beduction  into  possession — ^Mortgage  666 
See  Payment  of  Mortgage  Debt. 

Sale  by  -----  684 
See  Sale  by  Husband  and  Wife. 

Separate  estate,  liability  of     -  -     274 

See  Next  Friend. 

Wife  administratrix — Suit  by  wife  alone  233 
See  Limitations,  Statute  of.  2. 


IKFLICATIOB— Fee  simple— Implied   from  gift 
over   -----     408 
See  Devise  without  Words  of  Limita- 
tion. 

IBOOME — Corpus — Charge  of  annuity       -     C84 
See  Annuity  charged  on  Cobpus. 

IBBIAH  PBOBATE    -  -  -  -     814 

See  Foreign  Executor. 

IBEQUAUTT— CreditorsMced        -  -     832 

See  Unreasonableness   of   Creditors' 
Deed. 

IBFASX — Appointee — Bargain  with  appointor  203 
See  Fraudulent  Appointment.    2. 


Txansferee  of  shores 

See  Infant  Transferee. 


298,  802,  614 
1—3. 


IB7ABT  TRASBFSBXE— Company  ^Contribti- 
tory — Termination  of  Infancy  after   Commence" 
ment  of  Witiding-up.']     Where  shares  had  been 
transferred  to  an  infant,  and  liis  name  had  been  ' 
placed  on  the  register,  the  company  being  igno- 
lant  of  the  fact  of  his  infaucy,  and  he  did  not  1 
come  of  age  till  after  the  commencement  of  the  ' 
•winding-up  r^lTeW  (al&ming   the    decision    of 
^uart^  y.C),  that  the  official  liquidator  might 
refuse  to  accept  him  as  a  shareholder,  although 
after  coming  of  age  he  were  willing  to  confirm  the 
transfer. — CasteUo^s  Case  (Law  Kcp.  8  £q.  504) 
approved  of.    In  re  Asiatic  Banking  Corpora- 
tion.   8ymon8*  Case  -         -         -         -     298 

2.  — ^  Company — Contrtbutt/ry — Acjuiescence 
— BaUfication,\  An  infant  applied  for  shares  in 
a  company,  shares  were  allotted  to  him,  and  he 
was  entered  on  the  register.  He  attoiaed  his 
.majority  on  the  8th  of  April.  1864,  and  the  com- 
pany went  on  till  June,  1865,  when  an  order  for 
winding  it  up  was  made.  During  this  period, 
though  he  chd  not  appear  to  have  acted  as  a 
shareholder,  he  never  took  any  step  to  repudiate 
tlie  shares : — Held^  that  he  was  bound  by  his 
iBcquiescence  and  must  be  placed  on  the  list  of 
oontributories. — The  decision  of  the  Master  of  the 


IBTABT  TBAB87KBSEr-«ofUfiiiie(2. 
Bolls   affirmed.       In   re   Constantinoplb   xsn 
Alexandria  Hotel  Company.    EBBErrs*  Case 

[802 

8. Windina-up  —  ContrSnUarff  —  Scrip- 
holder, '\  Edvoard  W.  was  the  holder  of  shares  m 
a  company,  the  shares  in  which  paaed  by  deli- 
very of  the  certificates.  Besolutions  were  poased 
in  July,  1866.  at  a  meeting  which  £.  W.  attended 
and  took  part  in,  to  register  the  company  as  a 
limited  company  under  the  Companies  Ad,  18ti2. 
Shortly  afterwards  E,  W.  gave  his  certificate*  if* 
his  son  Ernest  Mortimer  W.,  aged  seventeen,  and 
living  in  his  house.  The  certificates  were  sent  in 
by  the  son  and  exchanged  for  shares,  and  the  namu 
of  Ernest  Mortimer  W.  was  entered  in  the  share 
register-book,  and  sent  in  to  the  Begistrar  of  Joint 
Stock  Companies  upon  the  registration  of  the  com- 
pany in  December,  1866.  Edteard  W.  alao  bougfit 
some  shares  in  the  name  of  his  son,  and  they  were 
so  registered. — ^In  February,  1867.  Edward  W.  in- 
formed the  managing  director  that  he  Ijad  parted 
with  his  shares ;  and  in  June,  1867,  in  answer  to 
a  repeated  application  for  calls,  Ernest  Mortimer 
W,  wrote  that  he  was  unable  to  pay,  and,  as  to 
legal  proceedings,  was  an  infant.  No  siepa  as 
to  these  shares  were  taken  by  the  company  until 
after  the  winding-up  in  February,  1869 : — Held, 
that  Edward  W,  was  liable  as  a  contributory  in 
respect  of  the  shares. — ^Decision  of  James^  V.C, 
affirmed.  In  re  Cobrb  Copper  Mining  Compaxt. 
Weston's  Case.  -         -         -  -     614 

IBFBIKOXMBNT  01  PATEHT — Trnpntwrngni— 
Combination — Novelty — Second  PiUent — Specifi- 
cation \  Under  a  patent  for  aik  arrangement  and 
combination  of  parts,  protection  will  not  be  given 
against  the  use  of  any  particular  part  which  in  not 
novel.  The  adaptation  of  a  sliding  door  to  a 
spherical  lamp,  sliding  doors  having  previously 
been  applied  to  cylindrical  lamps  an<l  to  other 
glazed  surfaces,  cannot  of  itself  be  the  mbject 
of  a  patent. — ^Bequisites  of  a  specificatum  for  a 
combination  incluiiing  improvements  on  a  former 
patent,  considered. —  Observations  on  Lisier  r. 
Leather  (8  E.  &  B.  1004),  and  FoxtceU  ▼.  Bosieek 
( 12  W.  B.  723).— Decision  of  James,  Y.C,  afBimed. 
Parkeb  V,  Stevens     -         -         -  -       •• 

IKJXTBCnOK — Assumption  of  name  of  flzm     168 
See  Bight  to  Name  of  Fiicif. 

Bankruptcy  —  Bestraining    dealing    with 

assets  .  .         -  -     471 

See  Injunction  in  Bankruptcy. 

Bankruptcy — Staying  prooeedings  oa  debtor 

summons    ,  -  -         -  -      74S 

See    Stating   Proceedings  in 
ruptct. 

Execution  by  debenture  holder 

See  ScHEUE  of  Arrangement. 

Light  and  air     - 

^Snos  Light  and  Air. 
Pollution  of  river 

See  FoLLxmoN  of  Biver. 
Bailway  company — Vendor*s  lien 

See'hiKS  against  Bailway  Compavt. 
^-^  Bestraining  an  application  to  Pgrliament 

[en 

See  Bbstraivino  Application  to  Yar- 
liamsnt. 
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Tenant  in  common  dostioying  and.  wasting 

property  -  -  -  -  180 
See  Pabtitiox  Suit.    1. 

UUrh  vire$  act  of  company — Loeus  $tandi  of 

Plaintiff       .  .         -  .     021 

See  Bestraiking  UltbX  Vibes  Act. 

IHJUHCTIOK  IK  'BASKXUtTCt---Bankruptcy--- 
Injunction — Undertaking — Bankruptcy'  Act^  1869, 
ss,  13,  65,  m— Bankruptcy  Bepeal  Act,  1869, 8. 20.] 
Under  the  Bankruptcy  Act,  1869,  the  Conrt  of 
Bankruptcy  has  juxiBdiction  to  grant  in  a  sum- 
mary way,  an  injunction  to  restrain  a  person 
not  a  party  to  the  bankruptcy  proceedings  from 
tlealine  with  property  alleged  to  have  been  frau- 
dulently assignea  before  the  bankruptcy  ;  and 
such  an  injunction  may  be  granted  ex  parte  on 
such  a  cose  being  made  bs  would  induce  the  Court 
of  Chancery  to  grant  it  upon  bill  filed  to  impeach 
the  assig;imient — ^This  jurisdiction  may  be  exer- 
cised in  a  bankruptcy  commenced  under  the 
Bankruptcy  Act,  1861,  and  transferred  under  the 
IHOth  section-  of  the  Act  of  1869.— The  person 
obtaining  such  an  order  must  give  an  unqualified 
undertaking  to  be  answerable  for  damages,  not 
merely  an  undertaking  to  be  answerable  for 
damages  out  of  the  assets;  and  also  an  under^ 
taking  to  institute,  within  a  limited  time,  pro- 
ceedings to  set  aside  the  alleged  fraudulent 
assignment.  Ex  parte  Andkbson.  In  re  Ander- 
son       ------     478 

nraPBCrnOH— Part  of  deed  -  -         -     497 

See  PBODUonox  of  DocuxEirrs.    2. 

IKSF£0TOB8HIP  DEED— Assent  of  creditors- 
Proof  of  -  -  -  -  746 
See  Tbustb  of  Cbeditobs*  Deed.    2. 

INBTBOKE— Working  by— Mine  -  -  108 
See  MiNiNO  Lease. 

IHSTFBAHGE  OOMPAHT— Persons  assuring  to  bo 
directors       -  -  -  -     283 

See  DiBECTroBS  db  faoto. 

Transfer  of  business         118,  881,  682,  640 

See  Notation  of  Contbact.    1 — 4. 

40 
1. 

HITEBZST— Debts  in  winding-up  86,  88,  112 
See  Interest  in  Winding-up.    1 — 3. 

Employing  money  in  business — Compound 

interest        -  -  -  -     238 

See  Limitations,  Statute  of.    2. 

Partnership— -Profits  left  in  the  business  ^619 

See  Enfoboing  Agbbembnt  fob  Abbi- 
tbation.    1. 

IOTESE8T  IK  WlEDIHG-irP— Proo/  agaiuEt  tico 
JfUtatee.']  The  rule  that  a  creditor  of  a  company 
which  18  being  wound  up  is  not  entitled  to  divi- 
dends towards  payment  of  interest  accrued  since 
the  commencement  of  the  winding-up,  does  ,not 
prevent  a  creditor  who  has  a  right  of  proof  for  the 
same  debt  against  the  estates  of  two  companies  in 
liquidation  from  receiving  dividends  from  both 
estates  until  the  full  amount  of  his  debt  and  inte- 
rest has  been  satisfied. — ^The  decision  of  the 
Master  of  the  Rolls  reversed.  In  re  Joint  Stook 
Discount  Company.  Wabbant  Finance  Com- 
pany's Case      -         -         -         -         -     86 


mSBSBT  IB  WISNMQ^JST— continued. 


2. 


Secured  Creditor  —  Practice  —  Appeal 


UIXEMTIOE — Fraudulent  appointment 
See  Fbaudulent  Appointment. 


from  Order  in  Ckarnhen,']  The  rule  that  a  credi- 
tor of  a  company  which  is  being  wound  up  is  not 
entitled  to  dividends  towards  payment  of  mterest 
accrued  since  the  commencement  of  the  winding- 
up  does  not  prevent  a  creditor  who  holdB  a  seoa- 
rity  from  receiving  dividends  to  the  full  amount 
of  the  principal,  and  at  the  same  time  realising 
his  security  until  the  full  amount  of  principal 
and  interest. has  been  satisfied.— In  sucn  a  case 
it  makes  no  difference  that  the  security  is  on 
part  of  the  estate  of  the  company,  or  tmit  it  is 
ve&ted*in  truitecs  on  behalf  of  the  creditors  and! 
the  company .-s-The  decision  of  the  Master  of  the 
Bolls  reversed. — No  appeal  will  bo  allowed  from 
an  order  mado  in  Cnambers  unless  the  Judge 
certifies  that  the  case  has  been  so  fully  argued 
before  him  in  Chambers  that  he  does  not  require 
it  to  be  re-argued  in  Court.  In  re  Humbeb  Ibon- 
work9'ANd  Shipbuilding  Company.  Wabbant 
Finance  Company's  Case.    (No.  2)  -         -     88 

3.  -- —  Leave  to  Appeal — Betro^pective  Effect  of 
Decision-  of  the  Court.']  The  decision  in  the 
Warrant  Finance  Company^s  Case  (Law  Repi 
4  Ch.  643)  that  no  proof  can  be  made  in  the 
winding  up  of  an  in&olveut  company  for  interest 
later  than  the  commencement  of  the  winding-up, 
was  not  merely  a  settlement  of  the  practice  for 
the  future,  but  a  declaration  of  the  law  as  it  then 
stood.— Therefore,  where  an  order  for  payment  of 
a  debt  with  interest  to  the  date  of  the  proof  had 
been  iliade  before  the  decision  of  the  above-men- 
tioned case,  the  order  was  corrected  on  appeal, 
leave  being  given  to  extend  the  time  for  appeal 
limited  by  the  124th  section  of  the  Companies  Act^ 
1862.  Ill  re  Contbact  Corporation.  Ebrw 
Vale  Company's  Case  -         -         -     112 

lEISH  BAHKBT7FT0Y— Enforcing  order  in  Eng^ 
'    lanS  ------ 

See  Irish  Windino-up. 

ntlBE  WIHDIKO-UP  —  Companies  Act,  1862, 
s.  122 — Winding-up — Irish  Order.']  An  order  for 
a  call  was  made  oj  the  Court  of  Bankruptcy  in 
Ireland  in  a  winmng-up  remitted  to  it  oy  the 
Court  of  Chancery  in  Ireland: — Held,  that  for 
the  purpose  of  enforcing  the  call  against  con- 
tributories  resident  in  England^  the  order  must 
be  made  an  order  of  the  Court  of  Chancery  in 
England^  and  that  there  was  no  jurisdiction  to 
make  it  an  order  of  the  Court  of  Bankruptcy  in 
England.  In  re  Hollyford  Coppkb  Mininq 
Company 


ISSUE  AT  LAW— Practice— 25  A  2  \  Vict,  c,  42 
{Sir  John  Roi^s  Act)."]  There  is  no  inflexible  rula 
as  to  the  stage  of  a  cause  in  which  issues  will,  on 
the  application  of  a  Defendant,  be  directed  to  be 
tried  by  a  jury;  the  matter  being  one  for  the 
discretion  of  the  Court.  If,  however,  in  an  in- 
junction suit,  tho  Defendant  makes  the  applica- 
cation^  not  qn  the  occasion  of  a  motion  for  ai^ 
injunction,  or  a  motion  to  dissolve  an  injunction,, 
but  by  an  independent  motion  at  any  other  time^ 
and  especially  if  it  is  after  the  dibclosure  of  the 
Plaintifi^s  evidence,  the  Court  will  require  very 
strong  proof  that  the  case  is  one  which  the  Com  t 
itself  cannot  satisfactorily  try. — ^Decibion  of  Jam^^ 
Y.C^  affirmed.    Boskell  v.  Whitvobth  -     469 
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JOIHT  OWKEBSES  CXf  DOODIIXHTB       -     4fW 

See  Froductiox  of  Documents.    1. 
JXnOSDiCnOJS — dmnoery — ^Application  to  Pfti- 
liament         -  -         -  -     671 

See  RESTBAmiNG  Apfucatiok  to  Pab- 

LIAMENT. 

— —  Creditors'  deed — AdminiBtiation  of  trasts 

[219,  746 
See  TBrsTB  of  Cbeditobs'  Deed.    1,  2. 

—  Irish  Court  of  Bankruptcy  enforcing  order 

in  England  -  -  -  -       93 

See  Ibish  Winding-up. 

Trustee  Relief  Act-Oosts      -         -     170 

Sm  Tbu0T£e  Belief  Act. 

X5OWIJED0S— Director— Presence  at  meeting 
— LiabiUty  -  -  -  -     763 

See  Misconduct  of  Dibectob. 

LACHES-^Aflgumpiion  of  nameof  firm  -  IM 
See  Bight  to  Kahe  of  Fibm. 

Forfeiture  of  shares     -  -         -       79 

See  FoBFEiTUBE  OF  Shabes.    2. 

XAPSE— Covenant  to  settle  by  will  -     188 

See  Will  in  fubsuance  of  Mabbuoe 
Abtioles. 

XAW  OFTICEB^Befcrenco  to— Patent  1,  518 
See  Sealing  of  Patent.    1,  2. 

XEASE— Mine — ^Working  by  mistake  •»  103 
See  Mining  Lease. 

—  Power  to  renew — ^Bight  to  fines        -     193 
See  PowEB  to  benew  Leases. 

LEASEHOLDS — Benewable — Enfranchisement  of 
See  Benewable  Leaseholds.  [214 

LEAVIHO  ISSUE        -  -  -  -     244 

See  Death  coupled  with  Contingency. 

LEGAL  TITLE— Pai-tition  suit-Plaintiff  out  of 
possession     -  -  »  -     546 

See  Pabtition  Suit.    3. 

LEOAUTT— Bules  of  building  society  4,  809 
See  Building  Society.    1,  2. 

LETTER  07  CBEDIT  -         -  -  -     107 

See  Cbeditob  holding  Secubity.    2. 
LIABnJTT — ^Executors  of  deceased  shareholder 
See  Deceased  Shabeholdeb.  [725 

—  Mortgagee — ^Debt  paid  into  Court    -     655 

See  Payment  of  Mobtgage  Debt. 

—  Separate  estate  of  married  woman    -     274 

See  Next  Fbebnd. 

LIEK — Purchase-money — Bailway  company    414 
See  Yendob's  Lien  against  Bailway 
Company. 

LITE  mSBBAKGE Policy  effected  by  creditor 

—Bight  to  policy     -  -        82,515 

See  Policy  effected  by  Cbeditob.  1,  2. 

—  Policy  granted  by  persons  not  truly  direc- 

tors  -  -  -         -  -     288 

See  DiBEOTOBS  de  facto. 
^— -  Priority  of  policies       -         «         -     424 
See  Pbioetty  of  Policies. 

^—  Transfer  of  policies  to  another  oflSce 

[118.  381, 632,  649 
Kee  Novation  OF  CoNTBACT.    1—4. 

LIGHT   AEB    AJR—AUeration   of   Ea$ement^ 
Diminution   of    Light   hy   Plaintif  ^Belief  in 


LI0HT  AHB  AIK—ooniiniMed. 

Equity.']  Where  ancient  lights  are  obotmcted, 
the  fact  that  the  owner  of  the  building  to  which 
the  ancient  lights  belong  has  himself  contributed 
to  the  diminution  of  the  light  will  not  in  itself 
preclude  him  from  obi'tinin^  an  injunction  against 
the  person  causing  the  obetmotion. — The  De- 
fendant built  a  wall  to  the  north  of  the  windoiis 
of  the  Plaintiff's  house,  by  which  his  ancient 
lights  were  interfered  with.  The  Plaintiff  was 
at  the  same  time  enlarging  his  own  premises, 
whereby  he  diminished  the  light  coming  to  his 
own  windows  by  shutting  off  some  of  the  light 
from  the  south  and  south-west : — Sdd  (reTerdng 
the  decision  of  Stuart,  Y.C.),  that  the  Plaintiff 
was  entitled  to  an  injunction. — ^The  doctrine  of 
Tapling  v.  Jonea  (11  U.  L.  C.  290^  held  to  apply 
to  the  equitable  as  well  as  to  the  legal  remcdv. — 
Heath  t.  BucknaU  (Law  Bep.  8  £q.  1)  obserred 
upon.    Staight  v.  Bcbn      ...     163 

LDOXATIOirS,  STATUTE  Or^Marriag^  SettU- 
ment — Breach  of  Truet  on  the  Pari  of  the  Settlor — 
Covenant  to  setUe,]  By  a  poet-'nuptial  settlement 
dated  in  1814,  made  in  pursuance  of  an  ante- 
nuptial agreementf  after  reciting  that  the  husband 
had  agreed  to  settle  £1000  in  manner  thereinafier 
mentioned,  and  to  enter  into  the  covenants  theire- 
inafter  contained,  and  reciting  that  this  sum  of 
£1000  had  been  paid  to  (?.,  it  was  witnessed  that 
O.  covenanted  with  the  settlor  that  he  would 
hold  the  £1000  upon  trust,  with  tlie  approbation 
of  the  settlor,  to  invest  it,  in  the  joint  names  of 
the  settlor  and  himself,  either  in  the  public  funds 
or  in  government  or  real  securities,  and  would 
hold  the  trust  funds  and  securities  upon  trust  f<3r 
the  settlor  and  his  wife  during  their  respective 
lives,  and  after  their  death  upon  trust  for  the 
benefit  of  their  children;  and  the  settlor  cove- 
nanted that  he  would  at  the  expiration  of  twelve 
months  pay  to  G.  another  sum  of  £1000,  to  be 
held  by  hun  upon  the  same  trusts  as  the  first 
sum. — G,  died  in  1821,  and  the  settlor,  having 
survived  his  wife,  died  in  1868.  Neither  of  the 
stmis  of  £1000  were  really  paid  to  (r^  or  invested 
in  the  ioint  names  of  G.  and  the  settlor : — Heid, 
on  a  claim  by  the  children  in  a  suit  instituted 
•for  the  administration  of  the  settlor's  estate: 
First,  that  the  settlor  had  constituted  himself  a 
trustee  of  the  first  sum  of  £1000,  and  that  bis 
estate  was  liable  for  his  breach  of  trust  in  not 
seeing  that  it  was  invested,  notwithstanding  the 
Statute  of  lAmitatione;  secondly,  that  as  to  the 
second  sum  of  £1000,  the  settlor  was  in  the 
position  of  a  simple  covenantor,  and  that  the 
remedy  of  the  claimants  for  liis  breach  of  the 
covenant  was  barred  by  the  Statute  of  Limitationt, 
— The  decision  of  James,  Y.C.,  varied.  Ston£  r. 
Stonb   --.-..      74 

%  — —  Time  of  suing  08  against  Administrator 
— Agent — Solicitor — Account — Compound  Jntercd 
—  Employing  Money  in  Businees  —  Pleading — 
Married  Woman  AdminietratrixJ]  An  agent  who 
stands  in  a  fiduciary  relation  to  his  principal 
cannot  set  up  the  Statute  of  Limitations  in  bar  of 
a  suit  for  an  account  by  his  principal. — ^An  agent 
who  was  a  solicitor  in  London^  held  a  power  of 
attorney  from  his  principal  in  America  to  sell  his 
property  and  invest  the  proceeds  in  his  nam^ 
The  agent  received  certain  moneys  under  the 
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XnOTATIOKS,  STATUTE  Ol—aoniinucd, 

}X)wex  oDd  paid  them  in  to  his  own  bankers  to 
the  general  account  of  his  firm.  The  principal 
aied  in  1859  intestate.  In  18G7  his  widow  took 
out  administration  to  his  estate,  and  in  1868  she 
iiled  a  bill  against  the  agent  for  an  aceouat: — 
JEfeid,  that  the  agent  held  ther  money  in  trust  for 
his  principal,  and,  therefore,  the  Statute  of  Idmi- 
tationB  was  no  bar  to  the  suit. — SeiMd^  that  if 
there  had  been  no  fiduciary  relation  between  the 
parties,  inasmuch  as  the  a^ncy  lasted  till  the 
death  of  the  principal,  the  StaiuU  of  Limitation$ 
would  not  have  begun  to  run  till  administration 
was  taken  out. — There  being  no  proof  that  the 
agent  had  made  any  interest  or  profit  b^  tlie 
money  in  his  hands,  he  was  charged  with  simple 
Interest  at  £5  per  oent.— Compound  interest  will 
only  be  given  against  an  aoconnting  party  when 
he  has  employed  the  money  la  business.  Quaere, 
whether  it  can  be  given  without  a  case  for  it 
being  expressly  made  by  the  bill. — ^Mixing  the 
money  with  the  ordinary  account  of  a  firm  of 
solidtora  at  a  bankers  is  not  such  employment  in 
l)usine8s  as  will  render  a  member  of  the  firm 
liable  to  compound  interest. — The  decree  of 
^tuarty  y.C,  amnned  with  variations. — ^A  married 
woman  administratrix  filed  a  bill  by  her  next 
friend  against  an  accounting  party  to  the  estate 
of  the  intestate,  making  her  husband  a  co-De- 
fendant : — Held,  that  the  other  Defendant  might 
have  demurred;  but  as  no  objection  was  made 
till  the  hearing,  the  Court  allowed  the  bill  to  be 
amended,  making  the  husband  and  wife  oo- 
Plaintifis.— In  re  Hindmarah  (1  Dr.  &  Sm.  129) 
commented  on.    Bukdiok  v.  Gaqbiok        -     338 

8.  — -  CopyhoMB^Seizure  mioueque — Statute 
of  LimitaiionB.]  Where  the  lord  had  seized  copy- 
holds quousque,  and  had  held  them  for  nearly 
forty  years : — If  eld,  that  a  bill  by  the  heir  of  the 
former  tenant  to  oompel  admittance  by  the  lord 
was  a  suit  to  recover  land  within  the  meaning  of 
the  Statute  of  Limitaiione  (3  &  4  Will.  4,  c.  27), 
ss.  2,  3,  and  that  the  right  of  the  heir  was  barred 
by  that  statute.  —  Decision  of  MaUnSy  V.C. 
affirmed.    Waltbbs  v.  Webb  -  -     581 

LIQinBATIOK  BT  ABJEUkHOEMEHT  —  Staying 
proceedings  in  bankruptcy  -     748 

See   Stayino  Pbqceedings   is   Bakk- 

BUPTOY. 

—  Voting  of  creditors       -         -  -     722 

See  Majobitt  of  Creditobs. 

XJC^UIDATOB — ^Appointment  as  receiver  -  420 
See  Beoeiveb. 

Duty  to  bring  in  his  accounts    '         -     487 

See  LiQun>AT0B*8  Accocnts. 

— —  Power  to  rectify  register  -  ••     559 

See  Tbansfeb  of  Shares. 

XI(^T7IDAT0B*S  ACC0UHT8  —  Winding-up  under 
Supervision— Sanction  of  Court — Companies  Act, 
1862,  M.  139.  151,  IGO.l  The  A,  B.  Company,  in 
England,  passed  a  resolution  for  voluntary  wind- 
iog-up,  with  a  view  to  dissposing  of  its  undertaking 
to  the  A,  P.  Company,  to  be  formed  in  Rome  for 
that  purpose.  An  order  for  continuing  the  volun- 
tary winding-up  under  the  supervision  of  the 
Court  was  shortly  afterwards  made.  Disputes 
having  arisen,  the  liquidator  entered  into  an 
arrangement  with   the  A,  P.  Company,  nndor 


LIQITIDATOB'S  ACOOJnsm-Hxmtinued. 
which  each  fully  paid-up  shareholder  of  tlie  A.  JR. 
Company  was  entitled  to  receive  an  equal  number 
of  shares  of  the  same  amount  in  the  A.  P.  Com* 
pany^  and  a  number  of  other  shares  in  the  A.  P. 
Company  were  given  to  the  liquidator  to  be  dis- 
posed of  for  the  benefit  of  the  A.  J2.  Company. 
TT.,  a  holder  of  twenty  paid-up  £20  shares  in  the 
A,  R,  Company,  received  twenty  shares  in  tho 
A.  P.  Company  for  his  shares,  and  also  took  and 
paid  for  (at  par)  five  of  tho  A.  P.  shares  which 
were  at  the  disposal  of  the  liquidator.  This  was 
done  under  an  agreement  by  which  the  liquidator 
contended  that  W.  ceased  to  have  any  interest  in 
the  A.  B.  Company,  and  accordingly  removed  his 
name  from  the  list  of  contributories.  Those 
transaotionB  were  all  sanctioned  by  general  meet- 
ings of  contributories,  but  not  by  the  (>)urt.  TT. 
afterwards  took  out  a  simimons  for  the  liquidator 
to  bring  in  his  account,  which  was  ordered  by  the 
Master  of  the  BolU  i^Held,  that  W,  had  not 
agreed  to  give  vp  his  interest  in  tho  company, 
and  had  a  loeue  standi;  but — SenMe,  if  the 
arrangements  had  involved  an  agreement  by  him 
to  give  up  all  interest  in  the  company,  he  would 
have  had  no  locus  standi,  for  that,  under  ss.  139, 
151,  and  160  of  the  Companies  Act,  1862,  the 
liquidator,  though  the  winding-up  was  under 
supervision,  had  power  to  cuter  into  the  arrange- 
ment, with  the  sanction  of  meetings  of  the  con- 
tributories, and  that  the  sanction  of  the  Court 
was  not  necessary,  the  Court  not  having  given 
any  directions  restricting  the  exercise  of  his 
powers  :-^Held,  that  the  liquidator  had  properly 
been  ordered  to  bring  in  his  account,  though  the 
interest  of  the  applicant  was  exceedingly  small. 
— Order  of  the  Master  of  the  Bolls  affirmed.  In 
rs  Anglo-Bomano  Watbb  CoMi'Airr.  Wbioht's 
Case     -         -         -       "  -         .         -     487 

LOCAL  BOA&D  01"  HEALTH  -«         -     688 

See  POLLUTXON  OF  BlVEB. 

LTJKAGY— Allowance  to  next  of  kin  -     899 

See  Allowance  to  Next  of  Kin  of 

LUKATIO. 

Trustee  Act,  1850 — ^Appointment  of  new 

trustee  -  .  .       $62, 698 

See  Tbustee  Act,  1850.    2,  8. 

—  Trustee  Act — Surrender  of  copyholds       72 
See  Tbcstee  Act,  1850.     1. 


HAJOBITT  07  CBXDTIO'SS—BanJcruptcy  Act, 
18(j9,  ss.  16,  125,  126— Gey».  Ord.  in  Baiikruptcy, 
Jan.  1,  1870,  Bute  21^— Voting.']  At  a  meeting 
of  creditors  resolutions  were  proposed  for  a  liqui- 
dation by  arrangement.  A  large  creditor  at- 
tended by  proxy  and  opposed  the  resolutions,  and 
voted  against  them  on  the  shew  of  hands,  but 
afterwards  signed  them.  If  this  creditor  were 
excluded,  the  resolutions  were  not  passed  by  the 
requisite  majority : — Held  (affirming  the  decision 
of  the  Chief  Judge),  that  the  resolutions  were 
duly  iMissed  and  ought  to  be  registered ;  for  that, 
according  to  the  Act,  the  votes  of  the  signing 
creditors  were  determined  bv  their  signatures; 
and  the  course  which  they  had  taken  at  the  meet- 
ing could  not  be  looked  to.  Ex  parte  Poolet 
2n  rsBussELL  ..         «         .         .     722 
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MAXBIAfiS  8ETTIJE1IERT— Covcuant  to  settle  1  XDOOHiniCT  (XT  BntBClCTt    mmiiwmih 


by  d«ed  or  will        -  -  -     182 

&e  Will  nr  ptbsuaxc^  op  MABfiiACE 
Abticlbs. 
— ^  KoD-inyestmeut  of  fands — Statnf  e  of  Limi- 
tations        -  -  -  -'74 
See  Stattte  or  linuTATiows.    1 . 

XZXOBAHDITX  07  AflBOCUTIOK— Subscriber 


of 

See  Cues  ooUectod  under  Scbscsjbeb  or 
Mbmobandcm. 

JOVE — ^Leaae — ^Working  by  insiroke        •     liNI 
See  MiNiKQ  LxAOL 

HIRIJIO  hEASE^Agreememt — fi'orktn^  hy  In- 
etrehe — Irremediable  Damaqe — Word  ^-wiu""^ 
Evidence  of  JSKpertJ]  Tho  owner  of  a  piece  -of 
land  agreed  to  denuBe  the  aeama  of  coal  under 
the  land  to  the  owners  of  an  adjoining  colliery, 
at  a  royalty  on  each  ton  of  ooal  worked,  and  at  a 
dead  rent  of  £500  if  the  royalties  did  not  amoont 
to  so  nmcli ;  the  dead  rent  not  io  be  charged  for 
the  first  three  years  if  the  necessary  steps  were 
bond  fide  taken  with  ordiuary  dispatch  to  win 
and  work  the  coaL  The  lease  was  to  contain  a 
coreiiant  by  the  lessee  for  working  the  coal  in  a 
proper  and  workmanlike  manner.  The  le&soes 
proceeded  to  work  the  coal  by  instroke  or  head- 
ings from  their  adjoining  colliery,  which  was 
situated  to  the  rise  of  the  scams  agreed  to  be 
demised ;  the  lessor  alleged  that  the  lessees  ought 
to  sink  a  pit  and  work  the  coal  from  the  deep, 
and  filed  a  bill  to  restrain  them  from  working 
from  the  adjoining  colliery,  and  to  compel  pay- 
ment of  the  dead  rent,  on  the  ground  that  they 
had  not  taken  the  necessary  steps  to  win  and 
work  the  coal : — Held,  that,  under  the  circum- 
stances, working  the  coal  by  instroke  was  working 
in  a  proper  and  workmanlike  manner,  and  that  & 
the  lessor  had  intended  to  compel  the  lessees  to 
six^  a  pit,  it  should  have  been  provided  for  in  the 
agreement: — Held,  that  as  tho  lessees  were  ac- 
tually working  the  coal,  irremediable  damage 
would  not  be  presumed. — Quxre,  as  to  tho  mean- 
ing of  the  word  **  win.'* — Semhle,  that  the  lessor 
was  not  entitled  to  the  dead  rent  for  the  first 
three  years.    Lemis  v.  Fothebgill  -     103 

XXSOONDUCT  07  JOBSarOBB -Directors— Fraud 
— Meeting — Knowledge  —  Liability  —  Bill  of  Be- 
view.']  The  directors  of  a  company,  part  of  tho 
business  of  which  was  to  make  loans,  appointed 
an  executive  committee.  The  committee,  in 
order  to  raibe  tho  price  of  the  shares,  bought 
shares  in  the  names  of  the  secretary  and  another, 
and  in  order  to  pay  for  these  shares  drew  cheques 
on  the  bankers  of  the  company.  These  cheques 
were  reported  to  a  meeting  of  the  directors  os 
having  been  drawn  for  loans  and  onproved  of  by 
them,  and  the  money  was  applied  accordingly. 
There  was  evidenco  that  the  transaction  was  ex- 

Slalned  to  some  of  the  directors ;  but  one  of  the 
irectors  was  piesent  during  part  of  the  meeting 
only,  and  denied  all  knowledge  of  tho  transac- 
tion : — The  Master  of  the  Rolls  held  the  directors 
generally  liable  to  repay  the  money  to  the  com- 
pnny;  but,  on  appeal: — Held,  ihsii  the  director, 
who  denied  all  knowledge  of  the  transaction, 
viuvj  under  the  circumstances,  not  liable  to  repay 
the  money. — Quare^whethjr  leave  will  be  given 
to  file  a  ^ill  of  review  when,  after  decree,  an  im- 


portant witness  states  that  be  has  made  a  mistake- 
in  hU  evidence  in  the  suit.  X»ax2>  CBEi>rr  Oom> 
PANT  OF  Ibelaxd  V,  LottD  Fbbmot  -  •      7€S- 

MTgrirB — ^Purchase  by  railway  company — ^No- 
tice to  treat-  -  -  -SSI 
See  NoncB  to  tbzat. 

— —  Witnesa — Lcrave  io  file  bill  of  review       T6S. 
See  MuoovDCGT  of  BntECTORs. 

\  ]IOBIi8A0S-^I>eed— Production  oi,  bymoitga*;rt' 
See  FfeODCOTK»r  of  DoccHEiiTa.    2.  [497. 
~—  Payment  into  Court  of  Exchequer     -     655 
8m  Patmbnt  or  Mobttgage  Debt. 

Proof  in  winding-Q^ — Proof  after  sale      i33> 

See  PBOor  bt  Mobtoacee. 
—  ReeonTeyance    -  -  -  -     JJIXT 

See  Rboomtetahce  of  Mortgage, 

Belease  of   equity  of   redemption — ^Mort*- 

gagee  in  pussesBinQ  -  '•         Z- 

(  See  ABAinx>inED  Agbebcesit. 

I  —  Security  for  bills  of  exchange  -     773 

t  See  Seoiiutiebiob  BiujB  of  Excraiiqb.  2^. 

ICDLTETABIOinanW— Administration  suit — 
Person  in  possession  of  assets 
See  PowEB  TO  pledge  Assets. 


07  7IBM— Assumption  of  - 
See  Bight  to  Namk  or  Fntii. 


-     155 


HXZT  7!BISn>--PnMftee— 4ppeal— Debfo/Jfar'- 
rt'tfd  Woman — Creditor  on  Separede  Eetite.}  A 
married  woman  is  not  entitled  to  present  a  Peti- 
tion of  Appeal  without  a  next  friend,  altliough 
another  person  joins  in  the  Petition,  and  the  suit 
relates  to  her  separate  estate. — ^Where  a  married 
woman  ccmtracts  a  debt  which  she  can  only  aatiafy 
out  of  her  separate  estate,  her  ■epazate  estate  will, 
ill  equity,  be  made  liable  to  the  debt.  Decree  of 
Stuart,  y.C  varied.    Picabd  v,  Hikb       -     97A 

HEZT  07  KIV— Lunatic— Allowance  to  -     698 
See  Allowangb  to  Nbxt  of  Kir  of 

LtVATIO. 

KOK-TXASZBr-Privilege  of  Parliameni-^Bank- 
mptcy  -  -  -  -     ITS 

See  Pritilbgb  of  Pabliament. 


604 


HOnCE — Allotment  of  shares 

See  AccxFTAKCE  of  Srabeb.    3. 
Assignment  of  contract — Purchase   - 

See  SUB-COMTRAOT. 

—  Overdue  bill  of  exchange 

See  Ovxrdub  Bqj.  of  Ezohakgb. 

KOnOE  TO  TREiLT—BaUfeay  Company — If^fumo-' 
Hon — Old  Notice  to  2V«ai — Mietake  or  Inadvertence 
— Value  of  LandA  A  railway  oompany,  in  ISSiS^ 
took  possession  of  a  meadow,  a  large  part  of  which 
belonged  to  one  owner  and  a  small  put  to  another, 
who  Old  not  know  the  position  or  the  exact  extent 
of  his  land.  The  company,  in  1859,  took  a  con- 
veyance of  the  large  part,  on  which  conveyance 
the  extent  of  the  small  part  was  stated.  The 
company  did  not  pay  for  the  small  part,  and  the 
owner,  in  1868,  brought  an  action  of  ejectment 
against  the  company,  obtained  judgment,  and  was 

Eut  into  possession.  His  possession  was  disturbed 
y  the  company,  and  he  filed  his  bill  to  restrain 
them. — ^The  company  offered  to  pay  the  valoe  of 
the  land  as  in  1856,  and  interest  thereon,  which 
the  landowner  refused.  The  company  thcQ  pro- 
duced a  notice  to  treat,  given  in  1856,  and  gave 
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jrOnCS  TO  tSEKT—eonHnued. 

notice  of  their  intention  to  nrooeed  under  that 
notioe.  The  landowner  filed  a  second  bill  to 
restrain  them: — Held,  that,  under  the  oircum- 
•atances,  the  company  were  not  entitled  to  proceed 
under  the  notice  to  treat : — Hdd^  that,  under  the 
circumstances,  there  had  been  no  mistake  or  in- 
advertence so  as  to  bring  the  case  under  sect.  124 
of  the  Lands  Clauses  VonscHidation  Ad: — Hdd, 
that  the  Plaintiff  was  entitled  to  a  decree  in  both 
JBuits :  and  the  Plaintiff  submitting  to  hare  the 
land  Yalued,  and  the  Defendants  preferring  such  a 
^decree  to  an  injunction,  decree  made  for  an  inquiry 
«s  to  the  present  yalue  of  the  land,  and  the  mesne 
profits  for  six  years,  and  for  payment  by  the 
<»>mpany  accordingly.— Decrees  of  Malins^  Y.C^ 
reyerseo.  Strbtton  v.  Gbeat  WserrsBN  and 
Bbkmtfobd  Bailwat  Compakt      -         -     761 

HOTATIOV  CXF  OOVTBA0I— ilnntttly  granted  by 
Life  Insurance  SoeUtif — AmaigamaUon^Poliey' 
MderS'-CkmpaniesAet,  1862,  s.  199—Unregisiered 
Company  dissoleed  he/ore  passing  of  (he  Aet— Juris- 
■dielion — Plaoe  of  Business  of  Dissolved  Company.'] 
Company  J.,  a  life  assurance  society,  granted  an 
annuity,  charged  upon  the  assets  of  the  company, 
to  the  petitioner.    Afterwards  the  company  was 
dissolved  by  resolutions  of  the  shareholders,  and 
its  assets  transferred  to  company  B.  By  the  deed 
of  transfer  it  was  agreed  that  aU  the  liabilities  of 
company  A.  should  be  paid  out  of  the  assets  of 
company  B.,  and  that  company  B,  should  indem- 
nify company  A.  against  tnem.    It  was  also  pro- 
vided that  both  companies  shoald  use  their  best 
endeavours   to  induce   the   policy-holders  and 
grantees  of  company  A.  to  take  in  exchange 
policies  and  grants  of  oompanjr  B,  The  Petitioner 
received  his  annuity  under  his  grant  from  com- 
pany A.  before  the  amalgamation,  and  afterwards 
from  company  B.,  and  gave  receipts  in  the  nsme 
of  company  6.^  until  that  company  stopped  pay- 
ment, out  his  grant  was  never  exchanged  for  a 
grant  of  company  B. : — Beld,  that  he  had  not  ac- 
cepted company  B,  as  his  debtor  in  place  of  com- 
pany A,    Although  slight  evidence  is  sufficient 
m  the  case  of  ordinary  firms  to  shew  that  a  creditor 
who  continues  his  dealines  with  incoming  partners 
accepts  the  new  firm  as  his  debtors  insteiad  of  the 
old  firm,  yet  strict  proof  will  be  required  before  it 
is  held  that  a  crwlitor  of  a  company,  under  a 
Bpedul  contract,  has  adapted  the  liability  of  an- 
other company  with  which  the  first  is  amsilga- 
mated. — ^An  unregistered  company  was  dissolved, 
its  place  of  business  abandoned,  and  its  assets 
and  liabilities  transferred  to  another  company, 
Ijefore  the  passing  of  the  Companies  Act,  1862. 
In  18G9  a  retition  was  presented  by  a  creditor, 
whose  debt  was  still  unsatisfied,  to  wind  up  the 
company : — Edd,  that  the  company  was  carrying 
on  ousiness  for  the  purpose  of  winding-up  its 
affairs  within  sect.  199,  clause  1,  and  a  winding- 
up  Older  was  accordingly  made. — The  decision  of 
James,  Y.C,  atfirmed.  In  re  Faxilt  Ekdowu eht 
fiOOMfTT  -----     118 

8* Insurance  Comptmy-'Amalgamaium — 

PoUey  holders.]  C.  insured  his  life  in  the  T.  Com- 
pony,  which  afterwards,  in  1857,  made  over  its 
business  to  the  A,  Company.  At  the  time  of  this 
transaction  circulars  were  sent  to  C.^  informing  him 
that  the  A,  Gmpany  would  be  responsible  on  the 
Ch.— Vol.  V.  8 


VOYATIOV  07  OOBTBACfr--con</ntie<f. 

policy,  and  requesting  him  to  pay  future  premiums 
to  the  A.  Company,  and  to  send  his  policy  to  tho 
A.  Company  to  be  indorsed.  C.  never  sent  his 
policy  to  be  indorsed,  but  paid  the  premiums  to 
the  A.  Companyy  and  in  1863  accepted  a  bonus. 
The  A.  Company  having  become  Insolvent  shortly 
after  the  death  of  C,  C's  assignee  applied  for  an 
order  to  wind  up  the  T.  Company: — Held  (affirm- 
ing the  decision  of  James,  V  .C),  that  C.  had  ac- 
cepted the  A.  Company  as  his  debtor  in  place  of 
the  T.  Company y  and  that  the  Petitioner  nad  no 
locus  standi  to  petition  for  the  winding  up  of  the 
T.  Company.    In  re  Times  Life  AssiSlance  and 

GUABANTEB  COMPANT  ...       ZSl 

8. Insurance  Company — AmalgamaHon — 

PoUey-holders.']  A  life  assurance  policy  with 
profits  was  obtained  from  the  Anchor  Company  ; 
the  Antkor  Company  afterwards  transferred  their 
business  to  the  Bank  of  London  AssocicUion  under 
terms  which  appeared  to  keep  the  companies 
separate ;  and  the  Association  was  soon  afterwards 
amalgamated  with  the  Albert  Company,  Notices 
of  these  changes  were  given  to  the  pohcy-holders, 
and  the  first  receipt  for  a  premium  paid  after  the 
amalgamation  with  the  Albert  Company  was  in  a 
special  form ;  the  subsequent  receipts  were  merely 
receipts  by  the  Albert  Ckwipany,  with  the  wordis 
**  Anchor  Company"  on  them.  Three  years  after 
the  amalgamation  a  bonus  was  declared  by  the 
Albert  Company,  and  a  sum  of  money  was  received 
as  bonus  by  the  policy-holder : — Setdf  that,  under 
the  circumstances,  there  had  been  a  novation  of 
contract  with  the  Albert  Company,  and  that  tho 
representatives  of  the  policy-holder  could  not 
obtain  an  order  to  wind  up  the  Anchor  Company. 
— Order  of  James^  T.C,  discharged.  In  re  Anchor 

AbSUBANCE  COMPANT  -  -  -  - 


4. Insurance    Office  —  AmaJgamation  — 

Policy-holdera.]  In  1862  the  business  and  assets  of 
the  Manchester  Association  yrere  transferred  to  the 
Western  Society,  which  was  afterwards  incorporated 
with  the  Albert  Company.  A  policy-holder  in  the 
Manchester  Assodatton  paid  his  premiums  at  the 
different  offices  and  took  receipts,  which  mentioned 
the  successive  changes,  the  last  receipts  being  in 
the  name  of  the  Albert  Oompany  alone : — Held,  uiat 
the  receipts  did  not  disclose  enough  to  fix  the 
policy-holder  with  knowledge  of  what  had  taken 
place  between  the  companies,  and  that  his  execu- 
tors were  entitled  to  obtain  a  winding-up  order 
against  the  Mancheder  Association.  —  Urder  of 
James,  T.C,  affirmed.  In  re  MAKOHEffrsB  and 
London  Life  Assubancb  and  Loan  Association 

[MO 

V0VZLT7  07  PATENT         ... 
See  iNnuNQEMSNT  OF  Patent. 

jiuisAVOS — ^Pollution  of  river 

See  Pollution  of  Bivbb. 

OOOUPATZOV  BSHT— Fendor  and  Purchaser— 
2¥ada  PremiMS.]  In  July.  1867,  the  Plaintiff  sold 
to  a  railway  company  a  nouse  in  which  he  was 
carrying  on  the  business  of  a  victualler,  the  terms 
being  that  the  purehase-money  was  to  be  paid  ou 
the  25th  of  March,  1869,  or  at  such  earlier  time  as 
the  company  should  choose,  possession  to  be  given 
on  payment,  they  paying  5  per  cent,  intorrat  in 

Q  1 
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the  meantime ;  and  the  Phiintiff  was  to  be  their 
tenant  at  a  given  rent,  the  tenancy  not  to  be 
determined  before  the  2dth  of  Harch,  1869,  imleas 
the  company,  after  three  months'  notice,  paid  the 
money  sooner,  but  to  be  determinable  on  the  25th 
of  Harch,  1869,  by  a  week's  notice.  The  inters 
and  rent  were  paid  up  to  the  25th  of  March,  1869. 
The  FlaintifT  gave  due  notice  to  determine  the 
tenancy  on  that  day ;  but  the  company  not  having 
the  purchase-money  ready,  he  reiViscd  to  give  up 
possession,  and  in  April  filed  a  bill  for  specific 

Serformance.  On  the  18th  of  November,  1869,  a 
ecree  for  specific  performance,  with  a  declaration 
that  the  title  had  been  accepted,  and  an  order 
for  payment  of  the  purchase-money,  with  interest 
from  the  25th  of  March,  1869,  was  made ;  and  an 
inquiry  was  added  whether,  having  regard  to  the 
circumstances  and  conduct  of  the  parties,  the 
company  were  entitled  to  any  and  what  allowance 
in  respect  of  the  PlaintifTs  occupation  of  the 
premises  after  the  2oth  of  March,  1869  .—Held 
(affirming  the  decision  of  Siuari^  V  C),  that  the 
company  were  not  entitled  to  any  allowance  by 
way  of  occupation  rent.  Leggott  v.  Metbopolitak 
Bailwat  CoHPAinr    -         -         -         -     716 

OFUGIAL  LXQUIDAIOS — AppoitUment  —  Amah 
gamated  Companies."]  In  1865  the  W,  assurance 
society  made  over  its  business  to  the  A.  company. 
In  1869  an  order  was  made  for  winding  up  the 
A.  companv,  and  shortly  afterwards  a  creditor  of 
the  W,  society,  who  had  not  accepted  the  A.  com- 
pany as  hiB  deotor,  obtained  an  order  for  winding 
up  the  W,  society.  After  the  transfer  the  A,  com- 
pany had  carried  on  the  business  of  the  W.  society, 
and  all  the  transactions  relative  to  that  business 
were  entered  in  the  books  of  the  A.  company : — 
Heild  (affirming  the  decision  of  James,  Y.O.),  that 
one  of  the  liquidators  of  the  A.  company  was  the 
most  proper  person  to  be  ap]^inted  liquidator  of 
the  W,  society,  as  a  great  saving  of  expense  would 
thus  be  effected,  and  directions  might  be  given 
for  appointing  separate  solicitors  to  represent  the 
interests  of  the  two  companies  if  any  question 
should  arise  between  them.  In  re  Westsbm  Lifb 
AsBUBAKCX  SooiETT.    Sx  parte  Wtllett  -     896 

2.  Appoiniment  —  Appeal  —  Discretion 

of  Judge.1  JEdd,  by  the  Master  of  the  Rolls, 
that  the  person  proposed  to  be  official  liquidator 
by  the  person  who  has  obtained  the  winding- 
up  order  ought  to  be  appointed  in  preference  to 
another  candidate,  unless  there  is  a  strong  feeling 
against  him,  or  some  reason  to  doubt  his  iiedmess, 
and  that  where  the  Chief  Clerk  had  acted  on  that 
view  the  Court  would  affirm  his  decision,  unless 
such  objection  to  the  person  nominated  was  shewn  : 
—Eeldy  on  appeal,  that  this  rule  was  one  which  it 
was  competent  to  a  Judge  to  lay  down  for  his  own 
guidance,  and  that  an  appeal  would  not  lie  from 
an  appointment  on  the  ground  of  its  having  been 
based  on  that  rule.— An  appeal  tram  the  appoint- 
ment of  an  official  liquidator  ought  not  to  be 
allowed  unless  in  a  very  special  state  of  circum- 
stances* Jn  re  Albkbt  A  veraqkAsstranck  Asso- 
ciation -         -         -         -         -     597 

8.  —  Appoiniment — Discretion  of  Judge — 
Appeal — OrMte.]  The  Petitioner  in  a  winding-up 
is  not  as  a  matter  of  course  entitled  to  appoint 
the  official  liquidator. — Where  an  official  liquida- 


ORICIAL  JJmmhSXtB^eonHwmeA. 

tor  who  is  personally  qualified  for  the  oflSce  has 
been  appointed  by  the  Court  below,  his  appoiiit- 
ment  will  not  be  diJBturbed  by  the  Court  of  Appeal 
— Order  of  the  Master  of  the  BoUa  affirmed.  1%  rt 

XOBTHZBM  ASBAM  TBA  CoXPAST       -  -      Sli 

— —  Beetifioation  of  j^gisto* — ^Fonn  of  sammoiw 
jSSm  BBonncATioir  OP  REGiflTBt  -      M 

OLD  AUTHraroXB— Copyright  in  -    261 

See  COPTBIGRT  IN  ou>  AumoBEriEB. 

QBDEIU-JBIe  paree— Bankruptcy    -  .       16 

See  Ex  parte  Order. 

OVSBBUS  BOX  07  EZCHAITOZ— MrftM-^lVinuf 
—Equities  attaching  to  Bill  of  SxOMnge,]  P. 
the  manager  of  the  O.  bank,  abatracled  moneys  of 
the  bank,  and  bought  with  them,  on  the  21et  of 
March,  1867,  certain  ov^ue  biUa  <^  exchange. 
On  the  4th  of  April,  1867,  the  A\  oon^ny,  pro- 
moted by  P.,  was  registered,  of  which,  till  July  in 
that  year,  P.  was  the  sole  director.  On  the  6th 
of  April,  1867,  P.  sold  these  bills  to  the  E.  com- 
pany, and  paid  himself  for  them  out  of  their  fimdg. 
The  E.  company  were  still  the  holders.  The  bill» 
having  been  proved  against  the  company  on  which 
they  were  drawn : — Held^  that  the  Ei  company 
were  not  affected  with  notice  of  the  title  of  the  0. 
bank  through  the  knowledge  of  P.,  as  P.  could 
not  be  taken  to  have  disclosal  to  the  E.  oompaDT 
his  own  fraud :  but  held,  that  the  claim  of  the  0, 
hank  to  the  bills,  ad  having  been  purchased  with 
their  money,  was  an  equity  attaching  to  the  MUf  ; 
that  the  E,  company,  having  purchased  them 
when  overdue,  took  subject  to  this  equity;  and 
that  the  0.  bank  were  entitled  to  the  benefit  cf 
the  proof.    In  re  Eubopean  Bakk.    Ex  parte 

OSIENTAL  COMMEBCIAL  BaNK  -  -      398 

I  •  

PAZD-UP  8EABE8— Subscriber  to  memorandum 

11,870,346 
See  BUBSCBIBEB  to  MmOBAlCDUM.  1,3,  i. 


—Application  to — ^Ii^unctitai  to 
restrain        -  -  -  -    671 

See  BBRmAiNiHO  Attucatios  to  Pas- 

UAMBMT. 

PABTm— Winding-up  petition— Respondents 

fijfle  WlKDINO-UP  FWTTICW.     2.       [600 

PABTmO  V  SUIT  —  i>6cree  for  Sale—^Ir^jurj/  t(^ 
Property  by  Tenant  in  Comrntm^SeUing  Bay  amf 
Turnips  off  the  Land — JyuncUonJ]  After  a  deexte 
has  been  made  in  a  partition  suit,  the  Court  has 
vurisdiction  to  grant  an  injunction  to  restrain  a 
Defendant  from  destroying  or  wasting  the  pro- 
party.  But  where,  after  a  decree  for  sale  in  a 
partition  suit,  a  Defendant  who  was  in  the  ooco- 
pation  of  the  property,  but  bound  by  no  oontnrt 
of  tenancy,  propoted  to  sell  the  hay  and  turnips 
fhmi  off  the  land,  contrary  to  the  custom  of  the 
country  as  between  landlord  and  tenant : — Edd 
(reversing  the  decision  of  Stuart,  V.C.X  that  thn* 
was  not  such  a  destruction  of  the  property  as  the 
Court  would  restrain,  and  a  motion  for  an  injunc- 
tion was  refused.    Bailet  «.  U0B8DX        -    180 

8, Beeembner— Ptwcttiee— Pleodtaj— 

Acquiring  New  Title— Amendment,]  A  tetiant  in 
common  in  reversion  cannot  maintain  a  suit  for 
partition.— If  a  Plaintiff  has  no  title  to  maintain 
his  suit  at  the  time  when  the  bfll  is  filed,  he 
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oannot  cairj  on  the  suit  by  stibeeqtiently  ac- 
quiring a  title  and  amending  the  bill  accordingly. 
— ^Decree  of  the  Master  of  the  Bulla  aflarmed. 
JBtakb  «.  Bagshaw     ....     840 

8. Legal  Title — Action  at  Law — Hearing 

<}/  Appeal"]  When  the  Plaintifi;  dainung  aa  a 
'tenant  in  common  at  law,  has  been  out  of  posses- 
sion for  many  years,  and  has  not  clearly  shewn 
Ilia  title,  the  Conrt  will  not  decide  the  question 
of  title  in  a  partition  suit,  but  will  leave  the 
Plaintiff  to  establish  his  title  at  law.  On  an 
cmpeal  by  a  Defendant  the  leading  counsel  for 
tne  Defendant  begins ;  the  evidence  of  the  Plain- 
tiff is  then  read ;  the  evidence  of  the  Defendant 
IB  then  read ;  the  junior  oonnsel  for  the  Defendant 
is  then  heard ;  the  oonnsel  for  the  Plaintiff  are 
then  heard;  counsel  for  the  Defendant  replies. 

OlFFABD «.  WiLLIAJIS  -  •  .       546 

PABTVZBflEIP— Aoeonnts^Mode  of  taking- 
Share  of  deceased  partner  -  Wt 
Seti  Pabtkebship  Accouzov. 

Profits  left  in  the  bnsinesfr-Interest       619 

See  Enfobcing  Agbsememt  fob  Abbi- 

TBAXIQir.     1. 

FASTHEB8HIP  AOOOUWIB^AHielea'-Purchaee 
of  Share  of  deeeated  Partner.']  Partnership  articles 
provided  for  a  balance-sheet  being  made  out  up 
to  the  Slst  of  December  in  each  year,  which,  after 
a  certain  time,  was  to  be  binding  on  the  partners, 
except  that  manifest  errors,  when  discovered, 
should  be  corrected.  It  was  also  provided  that  a 
like  account  should  be  made  out  on  the  Slst  of 
I>eoember  next  after  the  death  of  a  partner,  and 
that  his  executors  should  be  entitled  to  receive 
by  six  instalments  from  the  surviving  partners 
the  value  of  his  interest  as  appearing  from  such 
balance-sheet.  The  uniform  ptaotioe  of  the  firm 
in  making  out  their  balance-sheets  was  to  treat 
the  loss  occasioned  by  any  asset  turning  out  bad 
as  attributable  to  the  year  ia  .wJiich  it  waa  dis- 
covered  to  be  bad.  In  the  year  1864  one  of  the 
partners  died ;  and,  altef  the  balanoe-aheet  had 
been  made  out  various  ajBsets  which  had  been 
treated  aa  good  were  ascertained  to  be  irrecover- 
able, owing  to  the  failure  since  the  Slst  of  De- 
cember, 1864,  of  debtors  to  the  firm,  and  depnoia« 
tion  of  consignments,  whicli,  when  the  balance* 
sheet  was  made  out,  had  not  been  realised: — 
Held  rreversing  the  decision  of  the  Registrar), 
that  tne  executors  of  the  deceased  partner  were 
entitled  to  receive  the  value  of  his  shure  as  ap- 
pearing bv  the  balance-dieet  without  any  deduc- 
tion for  the  losses  snfasequently  ascertained.  Ex 
parte  Babbbb.    In  re  Babbeb        -  -     687 


FA8I  WeMBSS^—Windina-up—Dietribtttion  of 
Contrilmtione  among  the  Creditore — Companiee 
Act,  1862,  if.  38,  98, 133.]  In  the  winding-up  of 
a  limited  company  the  contributions  of  past  mem- 
bers (commonly  called  Glass  B)  ought  not  to  be 
divided  exdusivelv  among  the  old  creditors  in 
respect  of  whose  debts  they  are  made  contribu- 
tones,  but  form  part  of  the  general  assets  of  the 
company  for  the  payment  of  all  tlie  creditors. — 
The  order  of  Stuart,  V.O.,  aflBrmed.  In  re  Acci- 
dental  AND   MABnffB    InSUBAKCB    COBroBATION. 

Ezpebrte  Bbiton  Kedioal  Aim  Obkbral  Lite 
Association    -         •         -         -         .     428 
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yntinued. 


List  of     - 

See  FOBFEITUBE  OF  Shabes.     1. 


6S 
36 


FATXHT  — Infringemint — ^Novelty 

See  iNnuNOEMEKT  OF  Patent. 

— —  Scaling,  objection  to  —  Reference  to  law 
officer  -  -  ->  -  1, 518 
See  Sbalihg  or  Patxrt.    1,  2. 

FATXEHT— In  kind— CallB  on  shares  -  S46 
See  Bubsobibbr  to  Mbmobanduh.    4. 

Mortgage  debt — ^Payment  into  Court  of  Ex- 
chequer -  -  -  •  665 
See  Patment  of  Hobtqaob  Debt. 

Mortgage  debt — He-conveyance        -     887 

i^  Re-con  VBTANCE  or  Mobtqaqb. 

F  ATXEVT  01*  ]tOBT6A0B  JOSBl—Hwband  and 
Wife — Seduction  into  Poeeeeeion — Mortgage — 
Stat,  7  Geo.  2,  e.  20.1  A  hushmd  brought  an 
action  in  the  names  of  nimself  and  wife  to  leoover , 
£200  due  on  a  mortgage  made  to  his  wife  before 
her  marriage.  The  mortgngor  oUtaiued  an  ovdet 
in  the  action  that  on  payment  of  the  principal 
and  interest  into  Oourt  the  action  should  be 
stayed,  thiit  a  reconveyance  should  then  be  exe- 
cuted, and  that  on  its  execution  the  money  should 
be  paid  out  of  the  Court.  An  arrangement  WM 
maae  that  the  wife  should  receive  £100,  and  the- 
husbai^d  the  rest,  and  the  mortgagor,  on  being 
infornied  by  the  Plaintiffs'  attorney  that  the 
Plaintiffs  had  settled  their  differences  on  those 
teims,  consented  to  the  pnyment  out  of  Court  \o 
the  Plaintiffs'  attorney.  The  money  was  aooord* 
ingly  paid  out  to  the  Plaintiffs'  attorney;  but  ^ 
claiming  a  lien  on  the  £100  for  some  costs,  offitted- 
the  wife  only  £83,  which  she  would  not  reaoive.r 
The  wife  survived  her  husband,  and  died  without 
having  received  any  part  of  the  money,  and  with- 
out having  executed  a  reconveyanoe.  AsoUfeC' 
foreolosuro  having  been  instituted  by  her  ex»< 
outers  and  devisees : — Heid  \reveraing  tne  deoiaioQ 
of  Stuart,  y.C),  that,  independently  of  the  stat. 
7  Geo.  2,  c.  20,  the  mortgagor  and  iiis  estate  wece 
discharged  from  the  debt,  inasmuch  as  the  reooipt 
of  the  attorney  of  the  PlaintiffD  in  the  action  waa 
a  good  discharge.    Bubtomv.  WiUiiAHi  *     85i 

PEimOV—Trustee  BeUef  Act      -         -     190 

See  Trubteb  Rbubf  Aor. 
——Winding-up      ...        868,600 

See  WmDiNo-OP  PErrnoN.    1, 2. 

PEnTZOVIH0  CBSDITDB — Bankruptey — Peti- 
tioning Oreditor'e  D^— Indorsement  of  BiU  of 
Ehsehange  after  Act  of  Bankruptcy.]  A  drawer  it 
a  bill  of  exchange  who  has  taken  it  up  after  an 
act  of  bankruptcy  committed  by  the  acceptor,  but 
before  adjudication,  has  a  debt  making  hun  a  good 
petitioning  creditor  for  adjudication  against  the  ac- 
ceptor on  the  footing  of  that  art  of  bankruptcy 
Ex  parte  Ctrus.    In  re  Bboadridoe         -     ItB 

Debt  proved  in  former  bankruptcy    •-    486 

See  Second  AnjuDiiATioN. 

PLSABXKO  — ^Answer — Insufficiency — ^Executor's 
accounts       -  .  -,         -     §7^ 

See  Exeoutob's  Aooounts. 

Bankruptcy   of   Plaintiff  —  Supplemental 

order — Two  suits  broiight  on  together 
See  l^owER  TO  renew  Leases.  [18p 

—  Multifariousness  -  -         -     6^ 

See  Power  to  pledge  Abbets. 
Q2 
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tCfc  YoL.  V. 
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tjgl  not  truly  directors  -       .  -    .     -     »oS 

PrioRty  of  daim  for  uymen*  «*     494 

TriTiiifel^toAii6t)Mrdfloe   118, 8M,  682,640 
iSe^KovA^EiniorOoMTiMrF.    l-4» 

^POLtCT  WrartKD  OT  CEEDHOB— ibenf— 
..jZ^obfor  and  Creditor — -S^g^^  to'Poittjf.J  An 
;p«ny  agent,  to  vbum  an  officer  was  largely  ip- 
^Aebted  on  the  balance  of  their  account,  effected 
.  ^  hia  own  name  policies  on  the  life  of  the  officer, 
.j^id  in  the  botika  kept  by  the  army  agent  the 
,  ,iM)Ooimt  of  the  officer  was  charged  with  the  pre- 

^ium8  jiaid  and  with  interest  on  the  balances 

ioclttdiiig  the  premiums    "the  officer  was  aware 
\4hat  the  policies  had  ^been  effected^  but  there  was  * 
,  Of  evidence  that  the  account  had  ever  been  shewn 

^  him,,  or  that  he  knew  that  he  was  in  the  account 

cbannH  witli  the  premiums: — HM  (reversing 
.  the  deeree  of  James,  Y.C),  that  ih^  army  agent 

3al^  under  the  circunistanccs,  entitled  to  rct^ 
la  sums  received  upon  the  policies  after  the 
,  death,  ef  the  officer,  and  was  not  liable  to  account  j^^i^^  f^'  l^^lk  oC  his>propect|[>  tggfsthec  with  «I1 
.,|6^r  them  to  his  representatives.  Bbtjoe  t.  Gart^  tjiebooks  of  account,  to  one  of  the  cptditora,to 
,pxN  -  -  -  -  -  *  ^  jflewre.  the.  payment  <ihi«  debt :  i^ndjMfi  to* 
...  1^  ..^^  j^ftnuity-^edempiioti—Biaht  to  to-  ^wer  bf.Attomev  io  collect  the  d)3Uv  hi  ber 
iKly.l    On  the  saheof  an  annuity  for  the  life  of    name.    I'he  estate  proved  iUBotvent  r—HeU  (le- 

J  ithft  oantos.  it  was  provided  that  the  gtautor    Tersrng  Ibe  decree  of  itfoICns,  Y.CX  ^t  ilie 

.^iUDttld  fijipeas  at  an  itisuxance  office  for  the  Dur*'  ii^gnment  was  valid. — SnnMe,  that  a  suit  pnj- 
/  pcie  of  having  his  lUe  insured,  and  would,  if  he  ^  ing  for  the  administratiaxi  of  ,the  estate,  and  to 

V  :^ie&t  beyond  the  seas,  pay  any  extra  premiums    set  aside  the  assigpttieat  aa  Mvaiid,  was  not  m^- 
.^  which .  D4.eht  Ik)  oeoasloned  thereby ;  and  it  was   ^fiirMU9,^d  that  the  creditor  wi|a  jffoperly  mMe 

.'>lurther  provided  that  the  grantor  might  at  eov    a  pa^y.    £a^  Y^ins  e.  BfODVf    -        -    "^ 

time  WP""^,!*"®  *^5.^^^^  JOWIR  IP  BSRW  JJtkf»iMi9^  ^  D^ 

annuity  insured  the  li^  of  tfce  fmntor,  and  jwd  I  ttofi  or  Bankrupt^  on  the  I'awif^FUadkr' 


POLLUTIOV  OF  Siy|l^-r 

WfW  pplluted  before  ii  received^  the  dndna§[e  of 
,X«e<fi,the  iandewncrs  on  the  hanks  were  entitled 
to  rostrain  the  fVirther  pollution ;— Held,  Ibtt 
thph^h  the  sewet  had  been  completed,  and  in 
op^tatioA  sitteen  years  before  proceedings  were 
taken,  the  Court  would  Interfere  at  ^e  snit  of  the 
landowner).— Decree  of  Jama^  V.C,  afBraed. 
Arro^^trnv-GhEKESAX.  e.  XEtos  OQBPOEAtnnr   BM 

POWX^~-iAjppeintment  by  general  beqneat      S6 
.  ,Bi$  Apzoxntxent  bt  ocnzbal  Bequest. 

•*-<»fv  Aiiiioiiitiiittit--Fiauduleiit  appointment 

40.»S 

jS(S0  FSAVDUUEKT  AFCODiXIIENT.     1, 1 

— ^  BKBgBtcw  Pledging  aiaeto  ■  Pfoftrwirfi  d 
'    oneeiaditDr -         -         •        -    « 
•I  >  &« Bowa* TO SLSDOB AflKfia. 

— ^  ]9xtlucli(m  of    ^         -    •     -        -    !•• 
' i9ee  FOWCK  to  BDflwliAafliL 

— ^-^  Benew(ng  Les^es        -         -        -    IW 
^ee  Powx^  ix)  itEsncw  LxAsn. 

rOtVZEXO  VLSDeS  ASSEia— l&wnUor-Fre/^ 

esice.  (/  .One.  Or^Uof-^MUgoUmk  of  Power  to 

ctitM^  4H9tM^Midt^anou$Hem.'i    An  ezecutnx 

~  aU  thebook-debts of  hir  testator, wlikh 


i1ie\piteniUBia  on  th^-pslicoc^f  iQsqrim«>«^e 
^^liter.  lifterwaide.  repurotia^^  the*  annuity : — ' 
ifMd,  that  the  grantor  of  the  lAuuUy  was  not 
i^ntltled  to  faaveire  poliey  of  iusumuee  asBBg^ed 


JjfuppkmrUai  Or4er-^Banknig^jf  of  fke  FlanHf 
-^Cimduei  of  t\ru9te4.}  The  JPlainttir  executed* 
posi-ouptial  settlement  whereby  he  coDvejedca^ 
tain  freehold  hereditaments,  Ae*  legal  sstite  in 
'^^  I  whiOh  was  outstanding,  to  a  trastee^qKm  tnit  to 
~     ^''^  I  pay  the  rents,  issues,  and  pM»trio  Hke  Plaintiffs 


-  to 'faini.-*^Dectiee  of  &uart^  V.O^  affirmed.   A30X. 

&aeetatAct—BiiMnctiim-^J)dii^^    By  the  L»d$ 
''  iinprowment  J^mefridmeni  Act,  1846,  it  was  pro-^ 
vidled  that  the  clauses  of  the  2lH4mi  Tii^pr&teinenl 
CU^U8e$  Ant,  ISil  (10  ft  It  Vict  c.  2H),  as  to 
inalring  and  maintainh^g  public  sewers  and  the 
dtainage  of  houses,  should  be  Incorporated  with 
pjid  form  part  of  the  Act,  '*  except  so  liar  as  they 
'or  any  of  tiiem  are  inconsistent  with  the  pro« 
'  visions  of  this  Act,  or  are  expressly  varied  or  er« 
ccpted  l^  this  Act :"  and  by  sect  6  of  the  Act 
'  the  Corporation  of  Leeds  were  authorized  to  con- 
struct one  or  more  trunk  or  other  sewer  or  sewers, 
'efficiently  capacious  to  receive  the  foul  ana 
drainage  water  and  filth  of  the  town,  and  to  eon- 

V^ihe  iame  into  tbe  rtva  Airn  s^-iJSM,  that  the  1  right  of  the  Plaiutlit  to  take  the  fines  for  hid  oim 

power  to  drain  into  the  river  was  controlled  by    beuefit^Jaiming  them  on  behalf  of  the  wife.  Tm 

<  eeei  i4  of  the  Ibuma  Imprvoement  duwu  Act,    Plailitilf  accordingly  filed  a  hill  against  tbe 

i  kod  also  by  sect  107,  tltougti  that  clause  waa  not    trustee  and  B.,  poniyihgthat  heurigbt  be  decUitd 

'OKpr^y  iafioipor^ted'in  the  loml  Act ;  and  that*  entitled  to  take  the  fines  on  xeoiiwals  of  ttas^ 

^  ihe  corpoeation  wexe  not  authorized  by  sect  6  of   for  his  own  tobefit^Afber  4he  filinc  of  the  m 

ihe  local  Aq|  to  ipreale  a  Auiatiwe  by  draining    the  Plaintiff  became  ba«l|ntf>t.'aod  fus  •Mgo^ 

into  thearivur : — Hc7<l,  that  though  the  river  iiire  [obtained  a  supplemental "oraer  to  carry  on  tte 


wife  during  her  life,  and^ftcv  het  deaHi  ta  the 
Plamtiff  during  hU  Mis,  rtnd  after  tbe  death  of 
(the  survivor  £»  the  benefited ,tbeir  children,  llj) 
settlement  oontained  a  power  to  the  Plaisw 
Ruling  his  life,  and  after  his  death  to  the  vife 
during  her  life,  and  aftef  the  death  of  the  i^ 
vivor  to  the  trustee,  to  renew  leases  f^r  livei,  and 
tskei  'fines  on  renewals,  hirt  so  that  the  umal  resti 
<Weie  stai  resenred.  And  H  Was  asdared  that  the 
tnadfee  should  hold  all  inee  which  he  nl^  t>^ 
in  trust  for  the  child  ot  efaadien  who  should  be 
then  ^titled  to  the  inheritance  of  the  preoi^ 
The  Plaintiff  subeeqnently  assigned  hh  inteiesi 
under  tbe  settiement  to  .^..by  way  of  moitgase' 
The  trustee  of  the  settlement  dispnttd  fte 


Ch;  Vol.  ir,] 


mti^ 


<"«01 


POWER  TO  iOTEW  j£^i£Lli^tin\i^3iP'' '  ^^ 

oltwo  suits,  OQK  py  ilie  ori^ilbiii  Pjiaiixtilff  a^foBil 
the  original  Beieudcinta,  ani  ^te*  other,  ^fcja 
as^gnee  againat  the  original  iJefendantB  Mff^etd^ 
£rat,  tbat  on  the  oo^istructiou  of  the  sctftph^eot 
the  PlaiDti^*  was  entitle<i  to  'take  tJiie  fines  On 
x<(newaLi  for  hia.owi)  l^e^efi^ :— S^iidly i^'Jr^t 
inasmuch  as  the  legal  estate  was  outstp^ndmg 
and  beyond  the  PlaintriSTs  control^WdtHfe'tfhWf^ 
had  interfered  ^th  hid  pow^r  of  ^iitins  leases, 
he  yvM  ehtfiled  tt>  bring  it  vuit  tn^&ttitjr^  de^« 
tati<>n  or  his  rights  .-—Thirdly :  That  the  power 
of  granting  renewed  leHtMt  ^a»%ot  sktinguished 
or  sQspendlBd  either  hy.thei  ««aKgBouaill  of  th^ 
naintiflTs  interest  by  way  ojf  dimigiige  or  by  his 
bankruptcy,  Iriit  ^iiat  ifludk  peworiiaJlsht  be  still 
exercised  by  him  with  .th»  /txmofEUrraqef  of  Jbe 
mortgagee  immI  ^ssign^  Pf^oisjon  of  Jtunes,  V.G., 


ntttmMoV-^De&^i-^A'bsencd  for  rse9m 
years  J         .  -:         .     188 

See  Piti!»trMi-rTO!r  ^m  IMiAtff . 

p^k£ftrMFTZOir  of  DEAlS-^Ferton  Mdi  heard 

of  f^  'J9everl  Teare-^Ofiuk  pr<handi,']  If  a 
'^)4rson  has  net*  b^cq  heajrd  of  :fbT  oe^eil  yaan, 

1 1  tore  is  a  presomptTdn'  ot  lair  t&ht  he  is  dead; 
)bttts:iA  t48it>i.time  «ith«a<t^»t.penQ4.he  died 

is  Q^t  4  matkff:o£  preNUtaption,  EnUof  evidence 

place  at  avy  '^Mftf  ti^'^Ma  j^ 


pontjnuan^q  of  \\^,  Ihoygh  an  iTifcref^c6  or  ftfot 
WJ  Ifgitnnc^tely  be  driiwn  that  a  peradh  ^he 
and  ii)  health  on  a  cert  (in  dav  wa^  allv^i"4i^ 
,lime  afterwards.— A  tcbtiitor  died  dti' the'^jPfVif 
January,,l8CX,  i^avfng  b(  queat'fidd'liis 'WAWiilJ*^ 


xe^ersei.—Semble,  the  defect  in  the  suit  caused  F  estate  euually  f^etw^en  hla  ne^he^ii  lin^'^nll^^. 
by  the  banlqrpptey'of  ^hp  ttaiutilf  was  properly  '^  '"  *'  '  -  "^  ^  "*'  :i-^.-i  :-^'  sL_r*ttft«,  mx  i 
cured  by  the  supplemental  order,  as  the  two  suits 


by  the  banlqruptcy'of  ^hp  ttaiutiff  was  i^roperly    One  of  his  heph  '^'S.  $f.,  wast  bom*  hi''1829M 
"     '"  *        .........  ..      gone  to/iyyrrica  in  im  h^  fre<tu?^ 


were  brongHt  on  tbgeth^.-^The  trtf^rtcse,  hii^ttg  ]  home  till  August,  tfifi^  >vieri  he.  tirfttd^*lJ^dL 

acted  oBapftttizaii'Of  Hhe^  i^?fe  ttgnriust  thcf  tttts-  board  au  American  6lip  of  wnt/'but  .Mm  wt 

band,  and  ifefudei!  iufbnrij^fipnffrthow^oHwIihed  i^m^  no  letter  had  hoem  received  fr6ili'Miif;'tfhd 

for  r^enewals  t)f' leaSies,  was  Veftfseii  ftiffeMts.  ]^otl)ting  was  afterward^  heard  uhbut  .blnnV^fpt 

SiKMoif  V.  BAmcisrf.    6taiipfisitl>  t^.  BX'ttftft»t  that  |^e  was  entered  in  the  hooks  of  tji^  Jb&mfik 

[108  Navy  as  having  deserted  on  therliith''6f'J^e 

FEACn)DS-AmendmentbyitdingPlaint»'«8  ^8??»  y^^i^  on  leave:— H<rfd   reverdng  tWr'^e^ 

See  AMENI)3«Warr  Sy  ADDLNOpABTtEl'    I       I  g>gy\,Of  V  T^lJ^'iis^k!!^^  ArJfl'i!!?^^ 

Appeal-r-Coqise  of  proceeding  oa  h^fuo^ 
See  Pabtitioh  Suw,    3.  U' 

68 


Appeal  frcftn  order  in  chambera 

See  Ikterbst  m  Wivddi6»u9.    2.    . 

Bankruptcy— Appeal      -        470,  iT8,  482 

See  Bankbcttct  Ap^bAl.    1,  2,-'S'.  ^ 

Bankruptcy— Stay itffe  pfob^ingjf  <-*'<1tt8 

See  Statikq   T^ttoanSDOnGB   cr  ^Bajvk- 

BUPTCY.  ''' 

Concurrent  suits — ^Transfer  of  ca^se  -     467 

See  Concurrent  Srira. 

Issue  at  law,  when  granted— Sir  J.  Bolt's 

Act    -  -  -  -     .     -     4fi9 

See  IssuB  at  Law. 

Next  friend — ^Appeal  •         •         -     274 

See  Nbxt  Frismd. 

Process  to  enforce  order— Service      -     823 

See  Process  to  enforce  Order. 

Production  of  documents        -         495,  487 

See  Production  of  Documents.    1,  2. 

Beceiver,  choice  of— Appeal — ^Winding-up 

See  Beoeivbb.  [420 

Staying  proceedings    -  -         468,  720 

See  Statino  Proceedings.    1, 2. 

Supplemental  order — Two  suits  brought  on 

together       -  -  -  -     193 

See  Power  to  renew  Leases. 

Transfer  of  cause — Concurrent  suits       467 

See  Concurrent  Suits, 

Trustee  Act,  1850       -  -    72,  662,  698 

See  Trustee  Act,  1850.    1,  2,  3. 

Withdrawal  of  appeal — Costs  -     116 

See  Withdrawal  op  Appeal. 

FBEFSBEKCE  OF  OHZ  GBXDITOB— Executor 

See  Power  to  fledge  Assets. 


sentative  had  not^nttaftlished  a  tflM  tl^^n^  Wre 
r^fil  ^  ^^®  testator's  estate,  and  IhiH  tfr<liliul<'t)6 
^^     dM<Te^  among  iht  nepheirs  and  ftS^bdfiF  yiAi^'mite 

proved  to  have  sUririved  fh^  t<;atatOr.<^2rj(ioiNM«v. 


rAomo^  (2  Di*.  A:  Bm.  298),  and' JW  ti'^ehlum*9 
TnuU  (lA\r  Bep.  4  IS^. 416)  oyermled.'  Iif/re 
Phen^*s  Tiiusra         -"        -'       -  '  i  t  .j!f(«t8a 


PBIoaXTT-— Policies  of  inauran^e  -  . 
See  PauxuTV  on  Poxoom,, 


(f'(t 


FBIQBITT  0T'TOl3!lSSB^*^Pafment'<nd'^J^rth 
peHy-^  Credits  l^epn9^Mi99^0)tte^'Xh^ 
poliofiBs  of  a  life  aiftuhineeVompany  provided  that 
the  ftinds  and  ptnperty  of  the*  uamplil»yi'*'t  after 
satisfying  all  asAutui^cefl '  granted  by  t)i»  adoiifcty 
previously  payable*,  and  all  other  prior teliBi'|;e»on 
suoh  funds  a^  pr/opeitf ,^/ ^o!|)a  aWo^'l^-U^le 
fur  pi^iaaat  of  tiif  sum  assured,  and  that 'no 
membei  of  the  company  abould  be  liable  for  it^be- 
vend  the  aoiount  unpaid  on  hU  ahares.  An  order 
having  iHicn  made  fo9  winding  vp  the  compauy : 
— Reli  (affirming  tlic  deciaion  of  Maliney ,  v  .QOi 
that  a  sum  which  hud  become  payahle  on  a  policy 
before  the  cummeneemeBt  of  the  Jvinding-upAliut 
had  nut  been  paid,  had  no  priority  over  'the 
cluing  of  policy-holders  tlio  moneys  tissured  by 
whofie  poli(^es  had  not  become  payable. — 'the 
oosts  of  tlie  appearance  of  a  creditors'  representa- 
tive will  not  be  allowed,  except  in  special  cases. 
In  re  International  Lute  Assurance  Society. 
McIver'a  Claim        ....     424 

FBIVILEeE  OF  FASLXAIOHT— Banibtifrfcy  AH^ 
1861,  f.  69— Ban^«p<cy  —  Non'tradar  hawi^ujj 
Privilege  of  Parliament,}  A  non-trader  having 
privilege  of  Parliament  is  not  exempted  from  the 
operation  of  the  Bankruptey  Act,  1861.  Ex  parte 
MoRBis.    In  re  Duke  of  Newcastle        -     172 

FEIVIUEOKD  GOmniHIGATIOV  —  BanJcrvptey 
Act,  18G1,  s.  216— Examination  o/TT/in^M.]    A 
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PBIVILEOSD  OOUnrHICATIOH— «(m<mtiM2. 

witness  who  was  being  examined  ondei  the 
Bdnkruptey  Ad,  1861,  s  216,  was  asked  where 
the  bankrupt'8  fatier  was  readdiiig.  The  witness, 
who  was  the  father*8  solicitor,  declined  to  answer, 
and  stated  tliat  ^*  the  place  of  residence  of  my 
Biiid  client  came  to  my  knowledge  in  my  profes- 
sional  rapacity,  and  in  the  course  and  iu  con- 
sequence of  the  professional  employment  in  which 
I  was  engaeed  on  i.is  behalf,  and  in  no  other 
Wdy":  — //eW  (aflttrming  tlie  decision  of  the 
Begistsar\  that  tho  witooB  Lad  ttot  made  a  cAse 
Ibr  ezcnsing  himself  from  answering  on  the 
eraund  of  root  asiooal  privilege : — MM,  also,  on 
the  anthonty  of  Ex  parte  Voqel  (2  B.  &  A.  319), 
dediUd  under  5  Geo.  2,  c.  30.  s.  16,  ^hat  the 

Sueetion  was  one  wJiich  was  authorized  by  the 
Lot. — ^Where  a  clause  in  an  Act  of  Parliament 
which  han  receiyed  a  judicial  intorprc  tatiou  id  re- 
enacted  in  the  same  tmns;  the  Legishiturc  is  to 
1^  deemed  to  hare  adopted  that  interpretation. 
Mx  parte  Caspbell.    /n  re  Cathcabt      -     703 

nocaesa  to  skfobce  ozBEBr-coM.  ord,  x^ix^ 

HmU  e-^WrU  of  Fi,  Fa.-Servim.  of  Order.] 
Serf  ioe  of  a  decree  or  oider  directing  payoi^t  of 
lB0Di;y  or  ooets  is  not  requidite  as  a  preUminary  to 
isaoing  a  writ  of  Ji,  feu  under  ConsL  Ord.  xxix., 
cole  6."^^  here  an  order  for  payownt  of  a  sum  of 
money  is  mitde  agaiubt  several  persons,  process 
caa  ha  issued  eepHratety  against  one  of  thonk, 
though  tho  order  in  iiot  in  terms  joint  and  sevexal. 
-^Tfie  d*  oi4oa  of  the  Master  of  the  B<  ills  affinaed. 
Imxt^  Cuuit  Company  ««•  Irklako  v,  Lobd 
JtalMOT.    Jix  parte  ViLUgXMR         -  -     388 

nOMOnW  OW^'DOCUVXtrn-'Fradiee^AJlp' 
<fti90l«M  tn  Doeumenh-'^Suffieienei/ — Joint  Owner- 
iA^.]  Where  a  party  to  a  suit  is  required  to 
Buute  an  affidavit  ae  tso  documents  in  his  po88t«fi> 
Sioii,  attd  alleges  in  hift  affidavit  as  h  reason  for 
not  piTxln«-ing  them  that  they  are  in  the  pris^ 
aessfen  at  himself  and  a  thitd  person  as  joint 
owners,  he  is  bound  to  ^nte  the  nature  of  the 
Joint  ownership.— Order  of  tho  Master  of  the 
ItollB  aiBrmedi   Bovux  o.  Cowan  -         -     496 

2.  •— —  P#odue<ten  o^  J)«ed  Ay  Mortgage — 
Inneelion  of  Part  cf  a  Deed — ^jteepi^mu^j  By  a 
deed  of  sett  ement  a.^eattrul  power  (^sppouitment 
over  certain  estates  wan  restrved  to  t<  e  settlors, 
subject  to  which,  the  estiit<  s  were  limited  to  the 
aetUorB  for  their  lives,  with  remainders  to  other 
pekwMis  in  atrict  settleme'it.  •  The  settlors  ex- 
eoQted  their  power  of  appointment  by  mortgaging 
the  estates  :^ifeU,  thnt  the  mortgagees  eould 
not,  in  a  soit  for  redemption  brought  by  one  of 
the  remainilemu!%  be  oidered  to  produoe  the 
deed  of  settlement,  or  to  give  any  diboovety  as  to 
it  --Ordets  of  /osies,  V.O.,  discharged.  CnicHns- 
TIB  V,  Mabouis  or  DonoALL         -         -     407 

nOOV  n  XOBTOAOXE— Cbmparty— TTtnellng- 
ttp— -iSflcurcd  CrediUfr— Proof  hu  Morfgagee  after 
Contract  /t/r  Sale  of  mortgaged  Proptrty — form  of 
Order."]  Mortgagee^  of  real  entitte  of  a  limited 
oompauy  which  In^  been  ord  red  to  be  wound 
np  oontraetod  ti»  sell  rart  of  their  security  under 
their  power  of  sale.  The  deposit  was  paid,  but 
the  oontr  .ot  was  not  onmpleted.  Tiio  mortgagees 
then  cli<imed  to  prove  in  the  winding-up  for  the 
whole  amount  of  their  debt  and  costs.     After- 


FBOOl*  BT  ]tQBT6AfiZE-^xm<ii»«ed. 

wardd  they  made  a  Cresh  contract  for  the  sale  of 
the  proper^,  the  deposit  being  retained  as  part  of 
tlie  new  purci.ase-money.  It  being  uuoertain 
whether  the  contract  would  ever  be  completed 
and  the  lebt  of  the  purchase-money  paid,  the  Court 
nuide  an  order  that  the  proof  should  be  admitted 
for  the  whole  amount  of  the  debt  lees  the  amount 
(if  the  purciiase  money  mentioned  in  the  contract, 
without  prejudice  to  the  right  of  either  party  to 
increase  or  diminish  the  proof,  and  to  the  right 
of  the  mortgagees  for  further  proof  in  respect  of 
costs,  char«^s,  and  expenses. — ^The  decision  of 
Jatnes,  y.C„  al^rmod.  In  rsOxioiDAJiDCAvnBp 
muY  Hall  Company  ...     43s 

FBoamran  oomainov—miMKiip-iip*.  /». 

iurance  Compamg-^Praef  hff  AgMifar  proapedtite 
Cbnmi'M/on.J  A  person  entaied  mto  an  agree- 
ment with  an  insimawe  eompany  to  not  sn  their 
ngent  for  fivo  years,  and  to  taanet  no  bosineBB 
except  for  the  company,  in  eonsideiatioa  of  which 
he  was  to  receive  a  fixed  salary  and  alaQ,a  com- 
miB^ion  of  10  per  cent.  onaA^uflnestf  itansacffed. 
befrtre  the  five  yearn  were  expired  the  company 
was  wound  up  vohintitrily : — BM  (afflnnittg  tibe 
decision  of  the  Master  of  the  BoUs),  that  tiie 
agent  was  not  entitled  to  proTe  against  the  com- 
pany for  the  loss  of  his  comsniamott  during  the 
remainder  of  the  tenn  of  five  years.  In  re  Eng- 
lish AND  SOOTTISB  MaBINB  iNStTSANCB  OOMPAST. 

Ex  parte  MACLrBB    -  -  -  -     [7S7 

PTTBGEASE-K05XT— Lien  'for— Bailway   com- 
pany -----     414 
See  Yendob's  Lien  against  Baixwat 
Company. 

AAILWAY   00HPAV7  —  First-class    station  — 
Specific  performance  -  -     SS5 

See  FiJU>T-€LA88  Station. 

^—  Notice  t«»  treat— Old  notice     -         -     751 
See  Nonas  to  Tbsat. 

•— —  6eh(>meof  anrangemeni**         -  -     07 

See  SoHmix  of  AxaAHOSBnonr. 

Vendor's  lien  against  «         -  -     414 

See  Vendor's  L^kir  •  Asaimv  Bailwat 
Company. 

SECSEIVl^t— Pradtoe— iljipeal /fom  C^otoe  of— 
Liquidator!  An  order  having  been  made  for  con- 
tinuing under  supervision  tho  voluntary  winding- 
up  of  a  coitipany,  under  which  a  liquidator  h^ 
been  appointed,  an  ei^uitable  mortgagee  of  pro- 
perty of  the  company  filed  a  bill  fo  enforce  hi5 
security,  and  obtained  an  order  for  a  receiver. 
The  compHuy  proposed  the  liquidator  aa  receiver, 
but  tiie  Judge  in  Chambers  appointed  another 
person,  who  had  been  proposed  oy  the  Plaintiff : 
— Held,  on  appeal,  that  the  liom'dator,  inasmuch 
as  no  pertfonal  cAjectieA  was  alliipBd  against  him. 
ought  to  have  heea  appointed  receiver,  since  tht» 
appointm  nt  of  another  person  would  cause  great 
and  uniieoeftfttry  ezpeneof  and  thi^  this  npas  a 
mutter  of  principle,  so  that  an  appeal  fiom  the 
appoiutmuiit  by  the  Judge  would  be  entertained. 
— becision  of  Stuart,  V.C.,  reversed.  PKasY  v. 
Obikntal  Hotsla  Cohpakt 


Bailway  company — ^yeDdot%  lien     -     414 
See  Yvswm'fi  Lxsv  AOADisr  Railway 
Com  r ANY. 
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ItEOONVETAVGlS  BY  XOBTGAGEE  —  Pay- 
-vnent.']  A  mortgagee  is  not  bound  to  convey  tUe 
legal  estate  in  the  mortgaged  property  and  to 
'deliver  up  the  title  deeda  to  a  person  Trom  whom 
lie  has  aocepted  payment  of  principali  interest, 
«nd  oost^,  if  thut  person  has  only  contracted  to 
purchase  a  part  of  the  mortgaged  estate,  and  has 
not  accepted  the  title. — On  tender  by  a  person 
iiAving  a  partial  interest  giving  a  right  to  redeem 
the  mortgagee  is  bound  to  convey,  but  the  convey- 
ance should  reaerve  the  equities  of  the  other 
persons  interested. — Decree  of  the  Master  of  the 
iiolls  varied.    Pearcs  v.  Mohbis     -  -     227 

SAZmGAXIOH— Infant  after  attaining  m^ority 
See  Infant  TsAKSFKiisa    2.  [802 

JftKCTJUriiQAIZOK  ^—  BegiirikfT  -  at  ahareholdBrsh*- 
Fower  of  hquldator  to  reoti^y  •>  668 
See  Tbansvbb  ov  &habjsb. 

— -^  Begister  of  shareholders — ''Without  suffi- 
cient cause  " — Form  of  tmmmoAs  96 
See  HEcraraATioK  ov  Rsgi8i%b. 

JUSCTIFICliAXIOH  OF  B£0I8T£E  —  Comjpames 
Aet,  1862,  a.  35— ^TTtmltTMjr-ujp — Transfer  to  avoid 
lAabUUy  —  Folae  BedkUs  —  Practice  —  Costi — 
JPorm  of  Summone  to^.  recUfy  lUgister.']  K.,  a 
jshareholder  in  a  company  whicli  was  in  diillcultles, 
but  whose  shares  had  still  a  market  j^rice,  trans- 
ferred them  to  Z.  by  a  deed,  in  consideration  of 
a  sumexprobsed  to  be  paid  by  L^  being  about  the 
market  price.  No  sum  was,  in  f^ict,  paid,  nor 
had  there  been  any  contract  of  sale,  K,  huving 
brought  the  transfer  to  X.,  and  oskodliim  to 
oxecute  it,  saying  it  was  a  transfer  of  shares  to 
him,  but  saying  nothing  more.  L.  was  a  ship's 
steward,  whose  wages  were  £1  a  week.  The 
transfer  was  duly  registered,  tha  directors,  who 
had  a  power  of  declining  to  receive  any  transfer, 
not  objecting,  aud  L.  was  entered  on  the  register. 
A  few  wee]&  afterwards  an  order  was  made  to 
vind  up  th^  companjr.  The  crfficial  liquidator 
having  applied  to  rectify  the  register  by  restoring 
the  name  of  iC.  :—Held  (affiraung  the-deoisiea  of 
Stuarty  V.C.),  that  ih^  Court  had  jurisdiction  to 
Det  the  matter  rigiit  under  the  Cov^^aniee  Act, 
1862»  8,  35,  £odr  that  the  name  of  any  person 
improperly  entered  or  omitted  must  be  considered 
to  be  entered  or  omitted  '"  without  suffioifnt 
«ause  •P—BMt  also,  that  as  tins  was  part  of  the 
proceedings  in  the  winding-up,  the  Court  had 
jurisdiction  to  order  K.  to  pay  costs.  Whether  in 
the  case  of  a  going  concern  costs  could  have  been 
given  ap^inst  K.,  qtutre: — Held,  aiso»  that  the 
application  ought  to  nave  been  in  the  name,  not 
of  the  liquidator,  but  of  the  company,  and  that 
the  summons  must  be  amended  accordingly. — In 
re  Bank  or  Hindustan,  China,  and  Japan.  Ex 
parte  Kintbea  -  -  -  -       96 

BEDVGTIOir  IHIO  FOSiBflfllOV— Wife's  mort- 
Mge  -----  666 
See  Payment  op  Mobtoage  Debt. 

BSDVOnOK  OF  CAPITAL  ABB  8RABE8— Com- 
panies Ad,  W^—Beduction  of  Capital— JHecon' 
tinuanre  of  the  Vte  of  the  Works  **  and  reduced"'] 
The  expiration  of  three  months  from  the  date  of 
the  final  order  is  a  proper  period  for  discontinu- 
ing the  addition  of  the  wonb  **  and  reduced  "  to 
the  title  of  a  company  whose  capital  is  reduced 
under  ,the    Companiee   Act,    1867.  —  Order  of 


BEDVOnOH  OP  CAPITAL  AND  8HABB8-^eon<. 

Stuart,  V.C.  varied.  Jn  re  Estate  Company, 
Limited  AND  Bbduoed  -  .  -     407 

BEOIBTER— Rectification  of  -  96,  669 

See  Reotipioation  of  Registeb.    1,  2. 

SEOIBTEAB  IK  BABXETTFTCT— Power  to  tax 
costs  -----  492 
See  Taxation  op  Costs.   X.  . 

EEOI8TRATID]l-€cedito0*  deed^Annullintf 

See  AjKNuiOiiNa  Reqisteatjok.         [336 

KKT.^AWH  OP  BBAXBaoaHSB^UUta  iHree  act 

[TOT 

See  SUB8CBIBEB  07  MBMOBAKDt}M.    5. 

BSKOfrrotSS  — Ohiss  — OhUdrcn  and, grand- 
children -  -  -  -  718 
See    Gift,    obiginal    ob     s^BsrmT- 

TIONAL.     2.  . 

B£KSWA9L£  lXASEE(liSJ»—Enfrajn(i^imm\i^ 
Trunteee — Consent  of  Court— Hcaeeiaetical  Camr 
mieeionera — 23  &  24  Vict,  c  12i-*Power  io 
PurcJiaae — Corporation  Aqgregate.'j  A  testatrix 
bequeathed  leHsehbld^  hnd  under  a  dean  and 
chapter  to  trastees  on  trust  tor  a  tenant  fbr  life, 
with  remainders  over,  and  with  powet  to  raise 
money  for  renewing  t*ie  leases.  The  property 
became  Tes»ted  in  ilie  Eoclesiastie^  CommiB- 
sioners,  with  whom  the  trustees  of  the  Will  agreed 
for  the  purchase  of  the  reversion  in  part  pf  the 
leaseholds,  in  oousideration  of  the  surrender  of 
thd  other  part,  atid  the  payment  of  a  sum  of 
money.  Tne  estate  of  the  tchtatrix  was  aihni- 
nistdred  by  the  Court,  and  the  agreement'  was 
made  subject  to  the  approval  of  tha  Court  * — Held 
(affirming  the  deinslmof  tjb^Mnster^)!  t^e  Mai^ 
that  the  Court  would  not  approve  of  the  agv^ 
mcnt  against  the  wish  of  thcf  tenaot  for  life,  ii 
his  income  would  be  considerably  reduQcd  by  thu 
purchase. — Trustees  with  power  to  renew,  hav^ 
power  to  purchase  the  reversion  in  Isfi^lioldSk 
under  23  &  2i  Vict.  o.  ^24  ;  and  th^t  Act  applies 
to  the  &»tated  of  corpurations»  both  aggregate  aud 
sole.    Hatwabd  v.  Pile      *         -         -     2li 

ttKM  T— Occupation  —  Allowance  for—  Porthase 
by  raflwsay  eoia]Muiy    .     •         •     TIT 

^bs^OoOUPATlOK  RiOfT. 

BEKPOroENTS  TO  MftTlOH— Persons  colla- 
terally interested  -  -  -  $00 
See  WiNDiNG-ur  Petition.    2. 

SESTBAIHINa  AF9PLI0AXIOH  10  PABLU- 
MBHT  -—  IrMtnation  — Jwriedietion.^  Althourii 
there  is  no  doubt  that  the  Court  of  Chatioery,  by 
virtue  of  its  jurisdiction  •»  pere&nam,  Mas  power 
to  restrain  an  improper  applioation  to  Par- 
liament tor  a  private  Act,  yet  it  ie  diifibalt  tot  eon- 
ceiFe  a  case  in  which  it  would  be  right  ifr  the 
Court  toexevoise  thaipower.>^lDjanotKiu  restndn- 
ing  directors  from  promoting  a  bill  discharged. 
In  re  London,  Cuatham,  and  Boveb  Bailwat 
Abbange3j£nt  Act.  £»  parte  Habtbidge  and 
Allendeb       -         -         -         -         .     $7X 

BS8TEAnnK0  ULXBA  VIBS8  ACT— Company— 
Ifyanetion — Loette  standi  of  PkanUf^Simple 
Cimiract  CrediUfr'^EauitahUSharehoider--'Aver' 
mente  of  lUegaHty-^Uecoupittg  Bevenue  out  of 
CapiiaL]  A  simple  oontraetorediiur  of  a  com- 
pany cannot  sustain  a  bill  to  restrain  the  company 
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from  deftHng  with  their  assets  M  they  please  on 
the  ground  that  the^  Brediminishing  the  fund  for 
payment  of  his  debt-^  A  shureliolder  in  a  company 
who  seeks  to  rcstnkin  the  company  from  doing  an 
uttrh  vire$  aet  must  shew,  by  distinct  and  definite 
aterments,  the  illegality  of  the  act. — Whether 
penoQs  haying  an  eqnmble  hiterefit  in  shares, 
Dttt  not  being  registered  Biiareholdem,  can  file  a 
bill  to  restrain  a  company  from  doing  an  nUrh 
f^e$  act,  5tt*r«.— Wliere  a  company  bare  paid' 
fot  tilings  properly  chargeable  to  capital  out  of 
revenne,  ibey  are  jnstified  in  recouping  the 
reyeone  account  at  a  subsequent  time  out  of 
capital ;  and  may,  if  necessary,  raise  fVesh  capita) 
under  their  borrowing  powers  for  tdat  pfurpose. 
—Decision  of  Sluart,  VO,  reversed.  Hills  v. 
NoBTBBiuf  Baxlwat  ov  Btekos  Atbes  CoMrA^nr 

[m 
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ariation  suit 
See  PAWmoK  Bvff,  '  2. 

BIOET  TO  VAXE  OJTVUl—Ityunetion^Colour' 
aide  VarialioH — Assumption  of  Same  of  Firm — 
Misconduct  of  Plaintiff  seating  Injunction — 
Delay,']  The  PtalntifTa  had  carrlt  d  on  for  8(^m& 
years  at  No.  22,  Pall  MaU,  under  the  style  of  **  The 
Guinea  Coal  Company"  a  large  business,  which 
had  a  considerable  reputation.  In  If  arch,  1869, 
the  Defendant,  who  had  been  their  mana^^r,  set 
up  a  rival  business  in  Beaufort  Buildings,  Strand, 
under  the  name  of  **  The  Pall  MaU  Guinea  Coal 
Company'*  and  at  the  end  of  Aucu^t  removed  it 
to  ifo.  46,  PaM  Matt.  On  the  24th  of  November, 
the  Phiintifls,  finding  that  many  persons  had  been 
misled  into  giving  orders  to  the  Defendant  in  the 
belief  that  ms  concern  wns  that  of  the  Plaintifis, 
filed  their  bill  to  restrain  him  from  trading  under 
the  above  style,  or  any  other  colourable  imitation 
of  the  Plaintiffiii'  business  style.  The  Defendant, 
amoBg  other  groonds  of  defence,  alleged  thct  <h* 
PMntilTs  had  knowingly  and  hahituaKy  sold  short 
weight,  and  that  thc^  had  sa  eachtsive  right  to 
thtaname  ^*  GtUnea  Coai  Coftpcmy,"  nliioh  ^ns 
used  by  vnrious  other  «stabtij4iments  alxmt 
Lowion.  Vice-ChanctUor  Malins  grantdl  an  in* 
jhnetion  restraining  the  Defendant  fi  cm  using  the 
name  *•  The  Pall  MaU  Guinea  Coal  Company"  in 
PaU  Mall.  On  appeal  motion  by  the  Defeniunt : 
—Beld,  that  although  the  Plaintiffs  had  too  exclu- 
sive right  to  the  name,  the  injunctioB  fatdbotn 
Iiroperly  gmated,  on  the  ground  that  the  Defen- 
dant had  no  right  to  use  the  name  in  such  a  way 
AS  to  lead  persons  to  believe  that  his  business  Was 
that  of  the  Plaintilb,  and  that  therefore  there  wrs 
no  objection  to  oonfioing  ihd  iAJoictton  to  ih^ft  iwa 
of  the  name  in  a  particular  place,  inasmuch  as  its 
teudenoy  to  deceive  greatly  depended  on  the  i 
place  where  it  was  used  I'-^Held,  that  there  luul  I 
been  no  snoh  delay  as  to  take  away  the  Plaintris'  I 
right  to  an  injunction  on  interlocutory  applioa-  I 
tion ;  for  that  in  such  oases  a  PlaintiiT  is  not  { 
boond  to  come  to  the  Ck)urt  until  lie  has  had  time 
to  obtain  evidence  that  persons  have  been  aetually 
misled  by  the  acts  complained  of,  and  that  the 
delay,  oven  if  unexplained,  would  not  have  been 
fatal  to  the  Plaintifis'  oaee,  as  the  injunction 
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asked  fev  was  cf  tuek  a  natuM- fhaltlie Defen- 
dflflDt  oouM  not  be  iiinn«d  by  tb»  dday  ia  asking 
for  it  I'-HM,  that  H  H  had  hienptmiA  that  tbt- 
PlaintHb  intenlioiiAlly  and  kakitaally  BOM  short 
weight  the  Oouft  would  have  wfuued  their  tppK- 
cation  for  an  injunetiM.    Lmb  «.  HAunr  -    IW 

BrVXB— Pollution  of  -         .        .    »} 

See  POLLcnoir  of  Sitxb. 

B0Lr8  ACT  (25  ^  26  YicL  c.  42>— Issue  vben. 
gianted  -  -  -  -  4A9i 
8$6  lafKJB  AT  Law. 

8AU  BT  COTniT--^r«M20r  nmd  Pmihm*  gtf- 
ting  aside  Furcktue  Fidmciof^  P9mtim»r-S«^ 
eiior— Particulars— ^  A  31  Vi4l,  c  48,  s.  7.1 
Property  sold  in  a  foreclosure  suit  was  purcliaael 
by  tr.,.a  solicitor,  whose  name  appeared  on  the 
particuhin  of  sale  as  one  of  several  solicitun* 
from  w  bom  particulars  of  sale  oould  be  obtaineJ. 
He  was  not  soUcItor  to  any  of  the  partiei  to  tht- 
suit,  but  was  Biillcitor  to  some  ciedTtors  of  tbc* 
mortgagee,  one  of  whom  hud  obtained  a  decree  fci 
admini.>tn\tion  of  the  mortgageeV  ctftute.  TT.  had 
two  days  before  the  sale  taken  out  a  sumniont  i> 
obtain  teavc  for  th^  Plaintitf  in  the  administta- 
tion  suft  to  attend"  proceedings  fa  the  Ibnecfosnie 
suit,  such  stunmons  lieing  returnable  on  the  day 
after  the  sale.  He  had  never  been  oonsBHc'd 
about  the  »aTe,  and  did  not  know  what  was  the 
amount  of  the  reserved  bidding: — f/eU^rertTF 
ing  the  decision  of  the  Master  oi  the  BoUs),  tfatt 
W,  was  not  disqualified  fVora  puicfaashig,  fi^  that 
his  client  was  at  liberty  to  purchase,  and  tiiej^ 
fore  his  being  her  solicitor  did  not  disqualify  hhiu 
and  that  the  mere  UxX  of  hts  own  name  appear- 
iog  an  the  parii^nlars  of  Mfe^^ATJriAsoa^fiin 
whom  copies  oC  theoi  might  he  obtained  wasiMt 
aidisquahfieation  >-Udd,  that  if  IT.  Iwd  sW  is 
such  a  fiduciury  pasitiOa  aa  i»-ha  ^disqualifteil 
from  ptt>^aMii&  iiiaatotiite  SO  4  3i  VM.  e.^. 
B.  7»  wouJd  noA  ha««  baea  a  hex  to  setting  aside 
the  purabasa,  tliough  abaoliileiy  cuafiiaed. 
GuBi;r «.  Bmytsb       -         -       .  -         •    Wl 

aALX  B7  KVSBAUD  AKD  Win->F«ider  as<f 
Ptttyjioser— ilMemenlm  Prtas.]  VThefSahiif- 
band  and  wife  agreed  lo  sell  tite  wifs^i  estate  in 
fee  simple,  the  purchaser  h^ng  aware  tiist  thp 
estate  belonged  to  the  wife,  and  the  wiC^  aft«r- 
wards  refused  to  convey : — Be^  that  the  par- 
chaaor  could  not  compel  the  Irasband  to  eoBfeT 
his  inttftoftt  and  accept  an  abated  price.  CASTtr 
r.  WiurmsoN  --.---»! 

8CHSM£  OF  KSSihSiWMXSt—Jnrisdiditm'- 
EaUttay  Companies  Aet,  1867  (30  dr  31  Tiff. 
c.  127),  w.  7,  ^—Jlestraininn  Kxeatfion  h$  Deben- 
ture Holier.}  The  7th  an'd  9th  sections  of  tl-e 
Railvcay  Companies  Ad,  1867.  give  only  an  ir.- 
terim  power  to  the  Court  with  re8p««ct  to  proceed- 
in;5S  by  creditors  between  the  filing  and  the 
inmlment  of  a  scheme  of  nrrangedient.  After 
the  inrdluient  tlm  eoA^MOiy  oanaot  obkfip^»* 
junrtion  either  agauud  ootsida  erediten  or 
creditors  boond  by  the  scheme,  escept  wpoa  a  bill 
filed.— A  debenture  bolder  obtained  Jndgrouit  si 
law  before  the  passing  of  the  BaXUaaxf  CompoMia 
Aet,  1867,  and  issued  exeoutkm  alter  the  inroiment 
of  a  scheme  of  arsangemcnt  nnder  the  Act  by 
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wbu^h  all  d^benim^.  lioUen  wflgre  boimd.  The 
€S9dUor  Buar«d  for  k^ve  undef  tbe  9ih  wotion  to 
levy  woautloDr  And  the  pon^any  moved  nndei  tbe 
7th  flection  to  xestnMP  him  a|i4  tW«heriiliB  £rom 
fuitber  proceedingi.  JSoth  zaotaana  were  dis* 
nuBfed  witii  ttwta^  JBot  M«i6Je,  the  oieditor  waa 
bouiid  by  the  scheme,  notwith&tandiog  his  .^^d^- 
meDty  and  if  a  biJji  hw}  been  filed  he  would  have 
beea  retrained. '-^The  order  of  Malins,  Y-C.,. 
vii]ied.-^Bo«06n  r;  Brecon  BctHioay  Compamf  (Law 
Bep.  3  Eq.  541)  questioned,  in  re  Fottxbibs, 
Shbbwbbi:bt,  and  Nobtb  Wales  Batlitat  Ck)M- 

PAHY         ------       67 

SCBIFBimiXR— Infitot  transferee  -         -    '01^ 

8EALXM  OF  ^ATXETT  ~  5tW7ar  invenl/on  — 
Practice -^Fe/erence  to  Law  Officer^  Where  the 
aealinff  of  a  patent  is  objected  to  on  the  ground 
that  tne  invention  Is  a  colourable  imitation  of 
one  which  is  the  subject  of  an  existing  patent,  a 
reference  will  be  made  to  the  Law  QfScer  whether, 
having  regard  to  tbd  prior  patent,  the  seal  ought 
to  be  affixed  to  the  patent  as  applied  for.  Ex 
parte  Tateb     - '       -         -         -         -        1 

.  2.  -: — '  Biwhr  liivfintiim — Practice  -—  B^ 
rence  U)  Law  Offieer—Cott^^']  When  the  sealmg 
of  a  pj^tent  is  qpnosed  on  the  ground  that  the 
invention  la  sivular  to  one  which  is  the  sub- 
j^iof  an  exis^ii^f  patent,  a  reference  will  be 
made  to  the  Law  Omoer  whether,  having  regard 
to  the  prior  patent. the  seal  ought  to  be  affixed  to 
the  patent  as  appUedfor;  the  opponent  paving 
the  costs  of  tlie  hearing,  unless  there  has  been 
fraud  on  the  paxt  of  the  applicant.  Ex  parte 
MUscatAux      -  ;    —        -         -         •     518 

SXOOHD  ABfjmilUaua[^BanktuptcU'--8m!ond 
Ai^udieatUm  itfimpmuh/ormerjraud^dmd  Bank- 
ntptc^^iVAMumfiY^  ^Qtieditw'e  DM^DeU  proved 
in  fifHner  *B<tnkn^pt«!f-^P*wftio&' — Tranafor  ef 
pending  Pr6c4edi^$'io  LtMd<m^Bmnkrmptey  Act, 
lB6»i$.  80.]  •  A  dobior  waa  a<l}ttdic«ted  bankrupt 
on  hia  own  petttion^  in  Deeember^  1^69,  in  a 
Ctonty  Court.  -  A  creditor  who  had  proved  under 
the  bankzuplcy  AM.*  ftoik  mtitKMi  te  a^dioa* 
tioQ  in  Jaqmry,,  1870,  in  the  Court  of  London, 
for  the  purpofie  of  impeaohing  the  tot  banluruptoy, 
undoi*  which  the  debtor  waa  a  second  time  adju- 
dioated  baakrupt ;  and  the  Chief  Judge  made  an 
oidar  tmnafemii^  the  piooeedingis  in  the  first 
banluuptoy  froin  tia0  Coaniy  Court  to  Jkmdoa;-- • 
Btid  (atfirming  the.oKdefg  of  jSocon^  CJT.X  first, 
that  the  creditor*8  debt  was  sufficient  to  support 
the  petition  for  ad^ndiMitk^  uotvithptandhag  it 
hod  peen  proved  in  the  former  bai^uptcy: — 
Secondly^  that  the  Clilef  Judge  had  power  under 
the  Both  section  of  the  Bankruptcy  Act^  1869,  to 
tmnsfer  to  the  Court  of  Xxmdon  the  proceedings 
in  the  pending  bankruptcy,  althouga  they  had 
been  commenoeid'  under  the  Act  of  1861,  Kx  parte 
Wi£LAND.    In  re  Wjkland  -  -  -     486 

BEGUSmBS  FOB  BZUA  OF  SXOHA]r0B-^^|>- 

pwpnmtitm  ^  Bmnmtetthne.'i  The  Flaintitfs 
ptdidiaaed.from-  tiie.^eio  Orleane  Bank  a^biil  of 
exehange  dmwn  oa.tlie  Bank  ef  LiverpooL  The 
maaager  of  tiie.  N&to  (Meona  Bank,  at  the  time, 
told  uie  Plaintiffat^that  there  waa;  or  would  he 
at  the  matuiity.itf  the  bill,  a  balance  at  the  Bank 
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of  Liverpool  more  than  sufficient  to  meet  tha 
bill,  and  that  ^ere  waa  no  doubt  it  would  bo 
paid.  The  course  of  dealing  between  the  New 
Orleans  Bank  and  the  lavetvooi  Banfc  waa  that 
the  former  drew  bill^  on  the  latter,  and  employed 
them  alao  to  collect  the  moneys  receivable  on  bUla 
remitted  to  them,  the  agreement  being  that  tka 
Liverpool  Bank  was  never  to  be  under  cash  ad- 
vancesy  imd  the  funds  remitted  had  always  been 
sufficient  to  meet. its  acceptanoes.  Soon  after  tha 
purcha3e^  the  New  Orleaus  Bank  auspended  pay- 
ment, and  the  Liverpool  Bank  refused  to  accept 
tbebul.  The  funds  m  the  hands  of  the  Xiiwyvoof 
Bank  were  abundantly  sufficient  to  meet  all  tneir 
acoeptancea  for  the  New  OrUoM  Bamkt  sod  alBO 
to.  pay  this  bill  i-Seld  (revecauig.the  decision  of 
Siiuart^  V.C.),  Uiat  the  atateme^ts  oft^^e  manager 
w^e  merely  a  correct  statement  of  the  course  o£ 
business  between  the  two  ban]$s,and  did  not  give 
the  Durchaser  of  the  bill  any  Ifen  on  the  funds 
in  the  hands  of  the  Liverpoci  Bank. — Per 
Jm^M,  L.J. :— If  what  was  said  by  thff  numoger 
had  amounted  tQ  a  oontraot  to  eharga  the  funds, 
the  clearest  proof  would  have  been  ^lectssaaiy  that 
he  had  authority  t6  make'srlch  a  contta^.  uott- 
soK  V,  Batfso»  '         -         -         -         -     660 

d. Aoefptanees — InaoHvenie-^  Mortgage — 

Dooirine'of  Ex jfarie  Waring ild\es.Siby2  K,& 
Co,  ac^pted^buls  for  X.  A  Co.,  and  X.4^  Co.  mort- 
gaged to  K^  &  Go,  an  estate  in  Ouiana  to  secure 
a.  caidi  credit,  granted  by  K-  &  Co.-,  to  the  aatent. 
oi  75,000  dollars.  There  waa  a  general  current 
account  betw.een  ^e  two  firms.  K.  d:  Co,  and  L» 
d:  Co*  each  became  insolvent : — Held,  that,  undee 
thq  ,clrcumstanqesy  the  mortgage  was  a  aecurity 
for  money  advanced  to  meet  the  bills :  and  hetd^ 
that  the  holders  of  the  bills  were  entitled  to  the 
benefit  of  tbe.  mortgage  securities,  and  to  have* 
the  money  received  &om  the  mo:ptgiage  security 
applied  in  payment  of  the  bills.  Deoree  of  Btnark 
v.C.,  reversed.    City  Bakx  v.  LuOkib     -»     Tfi 

SSvuMiTX  -^  Banhruptey  -^  Debtor  summoM-^ 
Bond^StayhigpBooeedtDge  •*  Ttt 
iSbe  DasKDoa  Suidfova.    I.  > 

8SZZUB1!  (UrOVBOnjS^Copylolds  -  -     581 

5i»tf  LlMlTAnONS,  ^rATtTE  OP..    2. 

BBFAKATX  BrTATE— Liability  o^-  -  874. 
See  ISiKXT  T^nsiiDy 

8EFABAII0K'-*-Agreement  for  .  .  -<  •  -  838 
See  AcHUiKaaprr  jk>b  SwAAATSKiir. 

BEBVIOS— Enforcing  Order  of  Court  of  Chancery 
See  PiiOcisa  TO  enudbce  Orsisr.       [88& 

BST-OFF—Winding-up— Bimkrupt  abarebolder 

See  SE^-OtHF  IN  WlNDISO-UP.  [iSS^ 

8B9^aEF  IN  mSBTB^t^^XB^Oompani^  ^Winding- 
up^  BtmkmpA  SkarefiMer^Qrodiior^  Beod^ 
Seb<rff'^Auignee  of  Ddir^Banhrup^  Law  Coneaii^ 
dation  Aet,  181d,  «.>  171 -^Companiee  Act,  1862,, 
$.  101 — Balance  OrderJ]  Where  a  oontribntory, 
who  ifl  also  a  creditor  of  a  campany  whioh  is  befag- 
wound  up,  beeomes  bankrupt  or  exeoatea  a  ere* 
ditors'  deed  under  Ihe  Bankruptcy  Aet^  It^Ol,  after 
the  oommencement  of  the  winding*up^  the  debt 
must  be  set  off  againtt  the  calls,  whether  the  claim, 
be  made  in  the  haakmpitoy  or  in  the  winding-up.. 
And  if  the  contribwtory  had  beiara  bis  bankruptoy 
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SEI-OVF  or  WIHBIVCK-TTP— con^tttued. 
assigned  his  debt  to  a  thiid  party,  the  assij^ee 
will  stand  in  the  same  position  as  the  contribu- 
tory would  have  done  as  to  the  right  of  sot-off. 
The  decifcion  of  StuarL  V.G.,  reversed.     In  n 

UmVEBSAL     BANXINa     GOBFOBATION.      Ex    pOtU 

Strang  -         -         -         -         -         -     "" 


SStTUnaOIT-- Statute  of  Limitations — Kon- 
investment  of  funds  -  -       74 

See  Limitations,  Statute  op.    1. 

Voluntary  -  -  -  ..     ^08 

See  Fraudulent  OovwrANOB.    1. 

8SASSB— Transferable  by  deliveiy  -     868 

See  Winding-up  Pitition,    1. 

SEABXBOLDEE— Restraining  nHra  vine  act— 
Allegations  of  illegality  -  -  621 
See  Bbstrainino  ultba  yibbs  Act. 

SnOLAB  JLjr VENTIOir  —  Patent  —  Beferenoe  to 
Law  Officer  >  -  «  1, 818 

See  Sealing  op  Patent.    1, 2. 

4SOLICIT0B— Autliority  to  pledge  his  elienfs 
credit — Counsers  fee  -«  •  467 
See  Counsel's  Fees. 

Order  ex  parte  a^inst  -         *         -       16 

See  Ex  pabte  Obdeb. 

Purchase  by,  under  sale  by  the  Court     661 

See  Sale  by  tub  Coubt.- 

Taxation — Amending  bill  after  deUpery  6M 

See  Taxation  op  Oomeib.    2. 

BFBQZFIO  PSBTOBICAVGB^ Agreement  for  seiA- 
ration  ....     886 

See  Agbeekent  fob  SspAitAnoN. 

Arbitration         -  -  -         619,646 

See  Enpobcixg  Aoreeucnt  pob  Abbi- 

TBATION.      1,  2. 

Assignment  of  contract  -  -     604 

See  Sub-Contbact. 

Husband  and  wife — ^Bofusal  of  wife  to-  con- 
vey -  -  -  -  -  634 
See  Sale  by  Husband  and  Wip^ 

— —  Occupation  rent — Purobaso  by  railway  com- 
pany -  -  -  -  713 
See  Occupation  Bent. 

Bailway  company — ^First-clasB  station     636 

See  Fibst-clasb  Btatioh. 
- —  Valuation  of  furniture  -         -  -     648 

See  Enfobcing  Agbeehent  fob  Abbi- 

TBATION.      2. 

8FEGIFIGATI0K  OP  PATBHT— Novelty    -       36 

See  I27FBINOEMENT  OP  PATENT. 

STATUTES: 

13  Eliz.  c.  5 — Fraudulent  (Jonveyanees  688, 677 
See  Fbaudclent  Conveyance.    1,  2. 

5  Geo.  2,  o.  80 — Bankruptcy       -  -     708 

See  Pbivileged  Communication. 
7  Geo.  2,  c.  20^Mortgage  -  -     666 

See  Payment  op  Mobtgage  Debt. 
3  A:  4  Will.  4,  c.  27--Limttation8 

[74,  838,  681 

See  Limitations,  Statute  op.    1—3. 

6  &  7  Will.  4,  c.  32Suilding  Soeietiee  4 

See  Building  Society.    1. 
6  &  7  Viot.  c.  73,  $,  37— ilttomw         -     48S 
See  Taxation  op  Cosfis.    1. 


STATUTSS— eofitlfiKeel. 

8  Vict.  c.  18,  8.  l24-^Land9  Oaueee     -     761 
See  Notice  to  Tbbat. 

10  &  11  Vict.  c.  34,  Bs.  24,  KJfi— Towns  Im- 
provement Clattees  -  -  - 
See  Pollution  op  Biteb. 

12  ft  13  Vict.  c.  106,  B.  ni^Sankrupieif 

See  Set-opp  in  Windino-up. 

23  &  24  Vict,  c  U^-^Eodeeiattieal  Commit 

eionere  -       .  -  -  -     914 

See  Benewablb  Leasbholdo. 

24  ft  25  YioL  c.  134,  s.  G^—Bankruptcy      178 

See  PmviLSGB  op  Pabliament. 

— 8.  160     -  -  -  -     IS 

See   Dbbv  wrmoDT   SowTrAHOir    op 
PAYMEirr. 

25  ft  86  Vict,  c  4!^^Boie$  Ad  ■*         -     469 

See  IsBus  at  Law. 

— -  c.  89,  8.  S5^Vompdmes     -  -       96 

£^KBCTIP10ATION  OP  BsfrmEB. 

8. 38     -         -         -  -       68 

See  FoBPErruBi  of  SRASiisi    1. 
ss.  38, 98,  133  -  - 


-     488 
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See  Past  Membeb. 

s.  101  • 

See  Set-ofp  in  Winding-up. 
^  8. 122  - 

See  IBUH  WiNDINChUP. 

—  ' —  8. 16a  - 

See   DispOBmoan 
Obdkb. 

Sp  ft  81  Viet.  c.  4e, «.  7— ^let  by  AveHon, 
See  Sale  by  Coubt.  [661 

— —  c.    127,    88.    7,    0  —  Hailuiaif    Cam- 
paniee  -  -  -  -       67 

See  Scheme  op  Abbangbmsnt. 

—  0.  131,  8. 10 — Companie$   -  -     467 

See  Reduction  of  Capital  and  Shabbs. 

32  ft  33  Viot.  c.  71,  s.  6r-Bankruptey  -     779 

See  Dbbtob  Summons.    2.  ^ 
'r— S.9    r-  -  -  -     741 

See  Dbbtob  Summons.    1. 

ss.  13,  65,  66  -  -  -     478 

See  Injunction  in  Banxbuptcy. 

ss.  71,  72         -  470,  478,  468 

See  Bankboptcy  Appeal,    1— -3. 

8.  80    -  -         -  -     486 

See  Second  Adjudication.  ^ 

8.80     -         -         -' 

See   Staying   Pboceedings 

BUPTCY. 

88.71,130      -         -  -     470 

See  Bamkbuptcy  Appeal.    !• 

88. 125,  126     -  -  -     788 

See  Majobtty  op  CBEDrroBS. 

c.  83,  8.  20^Bankruptcy  Repeal  -     470 

See  Bankboptcy  Appeau 

STATDTO  TajOaKEiaSQS  —  Prmdioe'^  Appeal 
— CoBli  of  the  AppUeaUoti.']  The  costs  of  an  ap- 
plication to  stay  me  execution  of  a  decree  pending 
an  appeal  are  in  the  discretion  of  the  Oourt. 
The  proper  rule  is,  that  they  should  ordinazily 
abide  the  result  of  the  appeaL  A  decree  vas 
made  that  accounts  should  be  taken,  and  that 
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8TATIK0  FBOCEEDDTOS— con/tntced. 
the  Defendants  should  pay  what  should  be  foand 
due  to  the  Plaintiffs,  and  also  the  costs  of  the 
suit.  The  Defendants  moved  to  stay  the  execu* 
tion  of  the  decree  pending  an  appeal  to  the  House 
of  Lords,  on  the  ground  that  the  Plaintiffs  were 
out  of  the  jurisdiction.  The  Court  refused  to 
stay  the  taking  of  the  accounts  or  the  taxation  of 
the  costs,  and  directed  that  the  costs,  when  taxed, 
should  be  paid  to  the  Plaintiffs'  solicitor  on  his 
firing  satisfactory  security  for  their  repayment 
*■  m  case  of  a  reyersal  uf  the  decree ;  but  the  Plain- 
tiffs not  being  able  to  give  security  for  the  repay- 
ment of  the  money  due  to  them,  it  was  ordered 
that  the  amount  should  be  paid  into  Court,  the 
Defendants  undertaMng  to  abide  by  such  order 
as  might  be  made  as  to  interest;  the  costs  to 
abide  the  result  of  the  appeaL-— JSaW  of  Shrewt- 
bury  T.  Trappes  (2  D»  i\  &  J.  172),  Topham  v. 
Biike  of  Portland  (1  D.  J.  &  S.  603),  and  Wal/ord 
V.  Wai/ord  (Law  Bep.  3  Ch.  812X  discussed. 
SuBDiCK  V,  Gabbick  ~         ~  "     ^^8 

S.  —  Practice — Appeal — Money  in  Court."] 
The  holder  of  a  policy  of  life  assurance  filed  a 
bdl  against  the  company  to  recover  the  amount 
insur^.  The  Master  of  the  Rolls  decided  in 
favour  of  the  Plaintiff,  but  ordered  the  money  to 
be  paid  into  Court,  pending  an  appeal  by  the 
Defendants.  The  Court  of  Appeal  in  Chancery 
reversed  the  decree,  and  dismissed  the  bill  with 
costs.  The  Plaintiff  then  appealed  to  the  Uouse 
of  Lorda-^The  Court  refused  to  order  the  money 
to  be  retained  in  Court  pending  the  appeal. 
Athebtox  v.  Bbitish  NAauo2f  AssuBAi^cB  Com- 
pany    ------     720 

8TAYZV0  FBOCZEDIK08  DT  BANKBTTPTCY  — 
Debtor  Summons — Liquidation  by  Arrangement — 
Injunction.']  In  July,  1869,  J),  recovered  judg- 
ment against  TT.,  and  in  March,  1870,  served 
him  with  a  debtor  summons,  to  which  W,  did  not 
appear.  On  the  6th  of  July,  1870,  D.  filed  a 
Petition  for  adjudication  against  W.,  which  was 
to  be  heard  on  the  16th.  On  the  16th  of  July 
W,  filed  a  Petition  for  liquidation  by  arrange- 
ment and  on  the  same  day  obtained  an  injunc- 
tion staying  the  proceedings  in  bankruptcy  till 
the  23rd.  On  tbe  23rd  this  injunction  was 
renewed  till  the  6th  of  August,  the  first  meeting 
of  creditors  under  the  liquidation  proceedings 
being  fixed  for  the  4th  of  August.  There  was  uo 
evidence  that  any  of  the  creditors  preferred 
liquidation  to  bankruptcy: — Held,  that  the  in- 
junction ought  not  to  have  been  granted.  Ex 
parte  Dim OKD.    In  re  Wii«liam8     -  >     748 

8TTB-C0HTBACT— ^sa/grnee  of  Contraet^Notice,] 
A  vendor  of  land  mav  receive  the  balance  of  the 
purchase-money,  and  convey  the  estate  to  the 
purchaser,  without  regard  to  the  receipt  of  a 
notice  that  the  purchaser  had  agreed  to  assign 
the  contract. — ^A  vendor  agreed  to  sell  leaseholds 
which  were  under  a  heavy  rent,  and  received 
part  of  the  purchase-money.  The  purchaser 
afterwards  agreed  to  assign  to  a  bank,  if  re- 
quired, the  contract  for  the  purchase  by  way  of 
security  for  money  advanced,  and  the  bank  gave 
notice  of  this  agreement  to  the  vendor.  The 
bank  afterwards  refused  to  advance  to  the  pur- 
chaser the  money  reouired  to  complete,  but  this 
was  not  known  to  tne  vendor.    The  purchaser. 


SUB-CORTBACT— oon^inu«d. 
after  the  time  fixed  for  completion,  paid  tho 
balance  of  the  purchase-money,  the  vendor  exe- 
cuted an  assignment,  and  the  purchaser  assigned 
to  an  assignee  without  notice  of  the  security  to 
the  batik : — Held,  that  tho  vendor  was  entitled  to 
complete  without  giving  notice  to  the  bank,  and 
that  the  bank  had  no  remedy  against  him.— 
Decree  of  the  Master  of  the  Bolls  reversed. 
M*Cbeiqbt  V,  FonsB  -         -         -     604 

8UBSCBIBEB  OF  HEMOBAHBUM— CWpani/— 
Allotment  of  paid-up  Shares,]  P.  subscribed  the 
memorandum  of  association  of  a  company  for 
1350  shares.  By  the  firticles  it  was  stated  that 
the  company  would  issue  1500  shares  to  P., 
which  were  to  be  credited  as  fully  paid-up  shares, 
and  that  P.  would  accept  them  as  the  purchase- 
money  of  the  goodwill  and  stock-in-trade  of  a 
business  which  P.  had  sold  to  the  company. 
1350  fully  paid-up  shares  were  allotted  to  P.,  and 
150  to  his  nominees.  No  money  was  paid  for  the 
shares.  The  company  w^  afterwards  wound 
up: — Held  (reverbiug  the  dJecision  of  tho  Master 
of  the  Bolls),  that  P.  was  not  liable  as  a  con- 
tributory. In  re  Hxyfobd  Company.  I^ll's 
Case     -         -         -         -         -         -       11 

2.  Company — Contributory— Surrender  of 

Shares  before  Entry  on  Seqister — Companies  Act, 
1862,  s.  23.]  Where  the  directors  of  a  company 
have  power  to  accept  the  surrender  of  shares, 
they  may  accept  the  mmrenderof  the  shares  of  a 
subscriber  of  the  menunftudaia  i^  asMofation 
whose  name  has  not  been  entered  on  tho  share 
register  punniaat  to  the  23rd  section  of  the  Com- 
panies Act,  1862. — 8.,  a  subscriber  of  the  memo- 
randum of  association  of  a  company,  who  was 
also  a  director,  applied  for  the  number  of  shares 
for  which  he  had  subscribed,  and  paid  tho 
deposit  on  them.  Before  any  shares  had  been 
allotted  to  him,  or  his  name  had  been  entered 
on  tlie  share  tegistef,  he  withdrew  from  the 
office  of  director,  and  applied  to  have  his  applica- 
tion for  shares  cancelled.  The  directors,  who 
had  power  tinder  the  articles  to  accept  the  sur- 
render of  shares,  cancelled  the  application  and 
returned  the  deposit.  The  company  was  after- 
wards wound  up : — Held  (reversing  the  decision 
of  the  Master  of  the  RoUs),  that  the  surrender 
of  the  shares  was  valid,  and  that  S,  was  not 
a  contributory.    In  re  Katal  iKVESTMEirr  Com- 

PANV.    Shell's  Case  -         -         -       22 

8.  Company — Winding-up — •Contributory 

— Paid-up  Shares.]  A  person  who  subscribes 
the  memorandum  of  association  of  a  company  for 
a  certain  number  of  shares  is  bound  to  take  that 
number  of  shares  from  the  company,  and  pay  for 
them  either  in  money  or  money's  worth. — P, 
signed  the  memorandum  of  association  of  a  com- 
pany for  1350  shares,  and  F.  and  /.  for  50  shared 
each.  P.  sold  a  business  to  the  company,  part 
of  the  price  of  which  was  to  be  paid  by  1500 
paid-up  shares.  By  his  direction  50  of  these 
paid-up  shares  were  allotted  to  F.,  and  50  to 
/. : — Held,  that  the  obligation  into  which  F.  and 
/.  had  entered  by  subscribing  the  memorandum 
was  not  thus  satisfied :  and  that  each  was  a  con- 
tributory in  respect  of  50  shares  on  which  nothing 
had  been  paid. — Decision  of  the  Master  of  the 
Kolls  affirmed. — Drummond^s  Case   (Law   Bep. 
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8UB80BIBIB  W  MXS^iWMpJM*-<(nUif^^ 
4  Cli.  77i>  and  PdPf  (Sata  ILav  Bepi  4Qk.  II) 
diatingnMied;  Jnte  HmMwqbd  IiazfBOOW.COw- 

PAMT.     POBBtt  AKD' Jinit>!i  Ca«I»     ».        r^  .   979 

8hare$ — Payment  in  kind.']  Nine  persons  bought 
A  jadMf  bf  a'oeUieiy  f]9mii*^M^£10,000pAnd 
tlieten,  «fte^  imritiiigfit  ior  ^snie  iinMv  kk^racti 
to  fbrm  a  oom^^nr  ftir  csantj^iiig  it  <oiEu.ind  aoom^ 
panv  was  •aacaraiDglj'.tegitleqsdy  the  («Min<k> 
niBMtt  of  ateociatloli  lof  Whbh.ivksvn^bMttbtid 
tnr  the  owniMvief/'tfie'iodliRj  it*  inuubhrs.tif 
sharea  fitopottteBed  to  |Mv  Mpcfetise  f infarataiUc: 
the  nomiiial  snutuit;  •  of*  share*.  aahsaiiUMii!^ 
being  £fi9,0OA.  Tto^  meuiotiiiidaBLsfBtedaotiung 
as  to  the  shana  being  traated  aa>ptfid*iipaharpi, 
but  the  arttwlee  pamdtid  *hai  alMhe  abBtes  i«b- 
scribed  for  in  the  maaaolnuMlaai  ihould  be  tieated 
aa  fUly  paid  up.  The  oaUiaTy  v&s:  made Atev.Ao 
the  eotapany,  but  no  other  Myment  was  BUNle  by 
any  of  the  nibseribers  of  the  amneaajiduni.  No 
other  shatea  than^  thoae  sufateribeil'  lor  by  the 
memoranddm  were  eitet  allotted  ;«*«^£reU '  reversing 
the  decision  of  MaUnSj  y.G.).;tliat  the  subsoribehi 
of  the  meokorandnm  of  aaqppiation  iieni;^t 
liable  as  oontributories^  for  that  the  thares  must 
be  taken  as  having  been  fuUy  paid  up-  by  the 
handing  over  the  colliery,    in  re  J^aqlas  Hall 

GOLLIBBT  CO¥PAHT     -  -  .  -  -       HB 

6.  — ^—  Company  —  ConiHbutory  —  SurrendeT 
of  8hare$  before  Entry  on  RegitUr — Director — 
Indemnity  against  paU  Oalh<^Ultrk  Hre$  Aet — 
DeaUug  in  Sharee.']  if.,  one  of  the  directors  of  a 
company,  subscribed  the  uiemorandum  of  aasocia- 
tion  fur  &00  shares,  but  only  250  were  sUotted  to 
him.  The  articles  of  associatian,  among  other 
clauses  relating  to  forfeiture,  gave  power  to  the 
directors  to  accept  from  a^y  shoieholder  the 
surrender  and  forfeiture  of  his  i^ares.  The 
company  were  expressly  prohibited  from  dealing 
in  shares.  The  directors  agreed  to  release  A 
from  all  liability  with  respect  tq  the  250  shares 
not  allotted  to  him;  and  a  deed  was  executed 
and  sealed  with  the  company's  seal,  and  ap- 
proved at  a  general  meeting  of  shareholders,  by 
which  H.  was  released  from  all  future  oils,  and 
indemnified  against  all  po&t  liability  in  resiKct 
of  those  shares.  Afterwards  the  company  was 
wound  up  : — Held  (affirming  the  decision  of  the 
Masiter  of  the  RollsX  that  the  deed  of  release 
and  indemnity  was  not  an  acceptance  of  a 
surrender  and  forfeiture  under  the  articles,  but 
was  a  dealing  in  shares  by  the  (*ompany,  and, 
as  such,  was  ultra  viree  on  the  part  of  the  direc- 
tors and  the  company ;  and,  consequently,  that 
/T.  must  be  on  the  list  of  oontributories  for  all  the 
shares  for  which  he  had  signed  the  memorandum 
of  association.^i^nea  f  Case  (Law  Rep.  5  Ch.  22) 
distingutsiied.  In  re  Ukited  Sebvice  Compakt. 
Hall's  Case    ....         -     707 

sufianrunoKAL  om     -       -      842, 713 

See  Gift,  original  or  substitutio.nal. 
1,2. 

8U1CX0V8  to  rectify  register— Form  of     -       85 
See  Kectification  op  Register. 

8UPFLEMEHTAL  OBDXS— Bankruptcy  of  Plain- 

tiif 188 

See  Power  to  renew  Leases. 


[Ch.  VdL.*T. 

SinHimiP-rCbarjl^  not  .^i^ustin^  The' wMt 
income  ,  -  -  -  "  S8^ 
See  QHARxrir  i^br  tdakcsFcfia  rm  whole 

,  ^   .  iNcoji*.,.  •     • ;  ;•  '\  :;  • . 

acjsijwr  ^  ifi^mft?iin4TO:,rn  *.     "  J^ 
fllB¥Ir0il8HI^-HIlMtiI•)mtUra&ifei«a{ .  «-    M 

Bikl  VieUs.  73,  a.  37.)  Xha  jipwj^i-of  ^a  IUs?u^ 
4var>to  tax  cwts.iateJmiptc^isA^pdependi'ntx^ 
the  .ASJftBxmsy$  and  Scii^itfifs'  Ae^,MJ^j^,  bill  of 
qoata  m^y  fii^r^pr^  ha  tf^x^  lur  iW  t(egi:»trsr 
without  aay  wm^  oi4mr>  aUhongh  tvehe 
montha.  h^Yei.elapst^d  mee  its  delivery.— Tti^ 
prooeedABg4  uk  a  bapkro^tcy  in*  a  district  Coivit 
were  aufpe^d^d  .UMdi^pt  the  JUotk  section  ot  iie 
Bankfmfii^  4^  ISQl^  api  ibe  bankrupt .^btiua^d 
hia.dijiahftrge  before  the  passing  o£  tiie  Bask- 
ruptay  Aat^  X$OQ  :—^M,  that, the  bUl  of  co4f  of 
the  aa^igvae'a  aolicitof:  for  bnsipeisa  dqne  after  the 
resolutiaii  ^  suspend  .proceeoinga,  but  be&rt  ttia 
order  .^  discharffe,  iraa  pnmerljr  bronght  to  the 
registry  of  the  oistriet  for  iaxattony  aiqid  that  he 
was  bound  to  tax  it,  although  more  than  tvelve 
montha  hod  elapsed  since  its  delivery.  Ex  park 
Blair.    Jnre  Mackls        -         -         -    4fit 

2.  — «.  Solicitor— Amestding  BUI  afiar  Jk- 
livery,"]  A  solicitor  who  baa  delivered  tua  bill  io 
the  person  chargeable  therewith  cannot  after- 
wards avoid  the  taxation  of  the  bill  by  with- 
drawing it  and  delivering  an  amended  bul,  even 
though  the  pei-son  chargeable  sent  back  the 
oitgfinal  bill,  with  suggested  alterations,  which 
were  partially  aoquieso^  in.  In  re  Hju^tbeb  081 

TBVAHT  IH  COKMOV— Destroying,  or  wasting 
the  property — Injunction  •  -  118 
See  PARTmoB  Suit.    1. 

Reversion — Partition  miit       -         -    S4ft 

See  Partition  Buit.    2. 

TBVAHT  V0&  LIVB  AHD  TJIWATTfPBBMAJ— 
Renewable  leaseholda  Pnnchase  of  re- 
version -  -  -  -  8H 
See  Renewable  LEAsaiouw. 

TRADZ— Name  of  firm         -  -  -     15fr 

See  Right  to  Name  of  Fntv . 

T&AH8FSS  01  BUBIVZ88 — ^LiCa  insnrance  com- 
pany -  -  -  118,88^888,640 
See  Novation  of  (contract.    1—4. 

nAHBFXB  OF  BAHKBUFICT— Power  of  Chief 
Judge  -         •         -  *     48ft 

See  Seoons  Adjitdioatiok. 

TRAHSTEB  OY  CAXTSE— Concurrent  anits     467 

See  Concurrent  SmTa. 
TRANSFER  OF  mkKVM— Company— Director— 
Transfer  to  escape  Liability — Fraudulent  Uteof 
Power  to  make  Calls — PrOfOtiee — Power  of  Liqui- 
dator— Rectification  of  Register.]    A  director  of 
a  company  is  not  in  the  position  of  a  trustee  of 
his  shares  for  the  general  body  of  shareholders^ 
and  under  ordinary  circumstances  he  may  deal 
with  them  as  freely  as  any  other  shareholder^ 
provided  he  does  not  part  with  his  qualificution. 
But  he  is  a  trustee  of  his  power  of  making  calls 
for  the  general  body  of  sharehaldei%  and  mast 
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mI  use  it  for  his  own  benefit,  without  tegud  i6 
iheu:  mteroit^.— Bj  iht  artiplee  of  association  of 
A  company,' tile  dir^tdrft  Bad  j^ower  to  refn9e  to 
register  the  transfer  of  shares  until  the  calls  dae 
oxx  them  were  pkld.  ti^fc^tliis'  rul&'Wae  <Hrt  ^ 
^ppij  to  a  tiansfet  which  had  b<*en  lodged  for 
regtetnitionr^rore  the'iSarll'WM  decfared.— On  the 
4m  of  Aprtttiha  cUMotots  agre^  li^  ttft1riift{«a 
in  «rder  to  'prrreml  the  inuiafer  of  numerous 
shares  wliich  was  threatened  by  some  of  the 
«hfetf^6ld^  biit' the  ^iMtSeb  ^  1k»  Ml'woe 
postponed  udtii  the  28rd,  wbeii  it  was  fhrmalFf 
tnadei  On' the  18th  of'A|Mrfl  «&e  of  the'diKsotoM 
iran^feited  'sonie  of  his  snares  i6  h^s  el6rit,>iuideir 
'(SircumsfaneeB  whjelt  shewed  that  lie  d4d  so  to 
escape  Ifabtl^iy ;  and  the  transfer .  was  left  for 
:Tegistrat)on  on  the  sanke  clay,  and  regfistered  on 
ihe  20th,  the  «ther  diktet^fa  bein^  ooffi^haiit  of 
fhe  tran8Bet!t>n'.  The  eottipattY  was  afterwards 
wound  Ujb  >-JHM,  thai  kkafatftkh  as  if  aipoeared 
that  the  Toruai  deekratidn  of  the  eall  bad  been 
tKMitponed  in  order  to  assist  the  transii^i^  in' get- 
msr  the  transfer  iregistered,  th<p  Tegistvaliffli  was 
toid,  and  tiie  transreror  wsa  put  on  the  list  of 
4xmtribulories  in  reapeok  of  the  shares.>-^The  ohlsr 
of  the  M»st^  of  t&e  Rolls  affirmed,  bat^dn  dif- 
fhrfent  gn>ifndi.*--Whather  a  liquid«tor  in  a^rolttli- 
pLty  w^idui^p \ititf«r  superrnkm  haapeW^ to 
ifebtify  the  r&dbier  of  shai^lders  witttouta^l^- 
iiig  ta^  the  Gouft, .  ifiiari.  In  rs  KaTioKAL  no- 
tiMouL  MAEtxn  firsDiULiicft  CoMRhxwJ  QlLamfs 


I.* 


TVaasf^  t^'a^id  liability      ^       ^      M 

j8!0eBaO¥ii«CAt9<»rovIlaeiffrtK.  ' 

nutn—Creditont*  deed— Jurisdic^on  1^  ad- 
mlQhiter  >  -  -»  n9,  T16 
KBs'TaiTstB  or-CaEDrtoas*  DtXD.    1,2. 

TMITJU-^j^polikttbentbf  tew  triiifee^-^MaUe 
Aot^l890  -  >  I.  688,678 
See  TB^arstf  Aov,  I860.    1, 1^. 

'Ju —  ConstmotiTe^^NoikolaMBtmeiit  of  fmdla  M 
See  LnKiTAilMs,'  &VATOTM  or.    1. 

-2^tSMta-^AMbig'a»ikMissn  '^^  r.-^  '188 
6ee  Pkmm  to  mamw  Luais* 

'— *= —  Employing  money  iA  business — Compound 
intereS*^  ....  888 
SeehmrrjaiasSfBrASnnmor.    %,'i'  ^.  r 

—  Power 'to  renew  leolies^Blrflvmehlsement 
flQsBiMivAsuiiiBiiVHaiz)«       .  (f^H 

n,V9n  n  CUDISOBS'  SSSIV— 4tein<iira<»on 
4jf  !BntdB — OiMetmttU  /uriedUUon  of  Chaneeru 
omd  Bankmifiey^'^MsUi  Ctrprnt^vav^^fhwi- 

-tfag.l  The  junsdiotion  of  the  Court  of  Chancery 
in  the  adminjstiation  of  orediton'  daeds  is  not 
^oclnded  by  the  BmJen^dey  4cU,lS(^^i  but  the 
Court  of  Chancery  will  not  exercise  its  jurisdio- 
iion  except  in  cases  where  the  Court  of  Bank- 
ruptcy is  unable  to  give  adequate  relief— A 
creditor  filed  a  bill  against  the  trustees  of  a 
creditors'  deed;  alleging  that  one  of  the  trustees 
had  purchased  some  of  the  property  at  an  under- 
yalue,  and  praying  that  the  sale  might  bo  set 
aside,  and  the  trusto  of  the  deed  administered  by 
the  Court:— Feld,  that  this  was  not  a  sufficient 
ground  for  the  exercise  of  the  jurisdiction  of  the 
Court,  and  the  tiHI  was  dismissed  with  costd. — 
Martin  v.  Pouming  (Law  Rep.  4  Ch.  856)  approved  | 


nUSTB  OF  0BXIXIT0B8'  DSZD — oon^ntied. 

of.-iAn  (yfajeotf^'^U^  ^8^  JaAdfetSon,  altko&Rh 
lidt  talsed  io  thai  pkadlnga,  Wai  allowed  to  be 
iak«jki  a«'tiwiMari]ig4  thBl  Mate  ^f  4ha  kw  on  the 
Question  of  jnrisdistioii  luuf&n^  been  imaettled  at 
tha  time,  of  fiUog  of  the  bUl.  SxovR  v.  Tbpxas 

9i '^•<*^  JSoni^H^/itay  J«C,  L861  i*-^  €^i^a«em^ 
JuHediMnfi^InepedarOnjf  Jked^PrOt/  of  JBi»- 
eutiom,']  Inapeetcasekdmuig  aa  Fiaintifis  under 
a  deed  of  lupeetonhipr  xegCatered  voder  tlio 
Banhmftey^Aet^  1861,  mtuiBt  prove  the  sfuwiiti  k> 
the  dM  of  the  orad&torar^A  debtor,  by  a  deed 
rt<gistared  iui  J9aBkaripley,  ooreiBattted  wben  i»- 
qQirtsd  to  assign  Oiia  efetate  .to  inspeetata  to  be 
aidfliiniBtesad-asila  jBanknipftey.  Ua  afterwda 
beoatte.baBkBupi  .  tTbr  inspecton  filed  a  bill 
agmaat-tiie  asstgneaia  'BanJoivtof » and  a  mort- 
gagaa'  of  aha  dehter^  oblming  tha  balance  in 
tiia  hands'  of  tho'inattgage* :— ^/foU  (effirafiing 
tlie^kcaisiaa  ctf  tha^Hsskbr  of  .tbalU4hiX  tbat  the 
Cburt  of  'Qhaonocay  woold  not.  flserciisa  its  juria- 
dietioii  bat#ean  tha  innedbort  and  tha  assignee, 
aa  both  wUe  aubjaet-to  tke  Couxi  of  fiaakraptcy. 
FaiLua^w.'WvtmOL   - .       ^     •    •*         *     746 

ntllBnBB  AOti  1889,  ek,  f^'2&^ijtjmnant  to  swr- 
rertd^  (X^hMt^Ne^-  Tttateth^Pe^n^n  of  Vn- 
iound  BKnd.J  ^  A  V^ndttr  eovavialited'in  the  usual 
way  to  surretidar  e^yhibldaio  thep«irehiMer,  and 
^e  porchase-money  was  paid£  -  ^Fne  tendor  died 
'baftire  sorrendet;  '  .His  onstomaKy^  hair  was  of  un- 
somd-  mindv  '  Tha  coifiei^&t  VxatMaed  JiOidaoU- 
ratton^that  tha  tendoa  and,  his  hairR  would  until 
Bttnander hM  -the  pnautes  in  tmst.for  the  par- 
ohsisa  :<^ AU,  that  a  paiioii  mii^t  be  appoiuted 
mndar  tha  'Pnuteei'Aetj  1850*  taeantay  to  ihe  pur- 
ahasee^  wUboat  a^anit  befaig  instituted  to  hare 
the  heir  declared  a  tmsteeb    In  n  OoiiiNO       78 

8:  — —  s.  88  -^Praaflos  --^ais  gViMfaj  ■  Xa- 
fidtic -^t^kdnoetf.^  '  WhentUe  patron  having 
pow«i^  Io  -appoint'  W'A^  tmrtee  Is  a  lauatie, 
ibuad  io'  by  !Dqtl!aKkfti,"aii  order  appointing  a 
new  trustee'  Inay  8&  Uiade  'la  Ghalioery  under  the 
2Va^eM  JeC,'l880{S.Bt.    IufvSPARfiow  -     668 

t ■  «>,5, 24^Zima<j^— 6b-Trttie0e— Feat- 

4ng  OfdefJ  One  of  tbe  three  exebutors  of  a  sur- 
viving trustee  of  qanal  shares  waa  of  unsound 
mind,  and  the  other  two,  wbcn  applied  to  br  the 
persons  absolutely,  entitled  16  the  snares,  declined 
to  do  any  thing  :—H^  that  an  order  could  be 
made'  vesting  the  right  to  transfer  the  shares  in 
the'personsDeneficially  entitled.  InrsWHiTB, 
A  PiasoN  OF  rssotrNB  Mom  -         - 


TEVSm  VSUXf  ACt—Jurisdidian^CoeU,'] 
Where  a  particular  fond  is  paid  into  Court  under 
the  Act  for  the  relief  of  tmsteei^  b^  an  executor 
who  .has  the  general  residue  in  his  hands,  the 
Court  has  juasdict^on  to  order  the  costs  of  a  peti- 
tion relating  to  tlie  particular  fund  to  be  puid  out 
of-  the  general  residue.— Order  of  Stuarit  Y.G., 
affirmed,  with  a  variatiom .  Jn  rp  T!&ic&*a  Tblsts. 
iE!e  |>ar(e  WaiiOBT      -  -         -  -     170 

yiTEA  yiBJttl^  Building  society— Power  to 
borrow ,        -         ^         -  4, 808 

See  BriLDiNO  SocaqpTr.,    1,  2. 

r'—  Buying  np  shares  '  '-  -  -  444 
See  TJaaiTTBQaiTXD  Dbauvo  in  Shabb. 
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TJLTBA  VlBSB—iiontinned, 

Forfeiture  of  shares      -  -         -       79 

See  FosFEimtE  or  BHAiiEfl.    2. 

Injunction  against — Locus  iiandi  of  Plaintiff 

See  Kestpainikg  ultbX  vibss  Act.    [681 

Release  of  shareholder  -         -     707 

See  SuBSORiBER  OF  Memobandttm.    5. 

UXAUTHOBIZED  DSAUVG  IK  8EABES— CW- 
pany — Power  of  Vireciora — UUrh  mret — Articles 
of  Anociation — yotioe.']  Unless  the  menioran« 
dnm  and  articles  of  association  of  a  company  con- 
tain in  plain  terms  an  express  power  enabling  the 
company  to  purchase  their  own  shares,  such  pur- 
chase is  vUra  vires,  although  the  company  may  he 
empowered  to  deal  in  shares  of  joint  stock  com- 
panies generally, — Whore,  therefore,  the  hroker  of 
a  banking  company,  acting  under  the  instructions 
of  the  directors,  bought  shares  in  the  company  on 
behalf  of  the  company,  and  was  credited  witli  the 
price  paid  by  him  for  the  shares  in  his  banking 
account  kept  with  the  company,  and  the  comptmy 
was  afterwards  wound  up : — Held  (reversing  the 
decision  of  the  Master  of  the  Bolls),  that  the 
broker  was  not  entitled  to  prove  against  the  com- 
pany for  so  much  of  the  balance  due  to  him  as 
represented  the  price  of  the  shares. — And  semble, 
if  the  price  of  the  shares  had  been  actually  paid 
to  the  broker  by  the  directors,  he  would  have 
been  liable  to  refund  it    In  re  Lokdok,  Ham- 

DUBG,  AKD  CONTTOEKTAL  EXCUANOB  BaIIK.  Zu- 
LUZTA'S  GLADf  -  -  •  -      444 

Knowledge  of  director  -  -  -     788 

See  MiBcoia>rcT  of  Dtbectobs. 

tTVCOESBTAIK  QirS—WiM—Comtruetion— Chart- 
table  Gift — Uncertainty — **Any  other  BeliaUms 
Instittdion  or  Purposes  "^  A  testatrix  gave  lega- 
cies to  several  chieuritable  institutions,  and  then 
gave  her  residuary  personal  estate  **  to  and  amongst 
tiie  different  institutions,  or  to  any  other  religious 
institution  or  purposes  as  A.  and  B,  might  think 
proper": — Heitd  (affirming  the  deci^don  of  the 
Master  of  the  Bolls),  that  the  bequest  of  the  resi- 
due was  a  good  charitable  gift,  and  not  void  for 
uncertainty.    Wilkinson  v.  Lindoben      -     670 

«<  ITNDISKTAKnfQ  "— Oharge  on  debenture      818 

See  DEBENTUItE. 

VSJOSBLTAKSSO  A8  to  BAKAOEEk-Injunctioii 
in  bankruptcy         .  -         -     478 

See  iNJUNcnoN  in  Bankbuftct. 

WSXEABOSASLKStSB  OV  GBSDIIDBB'  fi£SD-* 
Bankrupi4sy  Act,  1861,  s.  lQ2^Inequaiiiy.']  By  a 
deed  expressed  to  be  made  between  N,  of  the  &*&! 
part,  D.  (a  creditor  of  N.)  of  the  second  part,  and 
all  N.'s  creditors  of  the  third  part,  and  re^tered 
under  sect.  192  of  the  Bankruptcy  Act,  1861,  JV. 
and  D.  covenanted  with  all  the  other  creditors  for 
payment  to  them  of  a  composition  of  4«.  in  the 
pound  on  their  debts;  and  all  the  creditors  re- 
leased N,  from  the  original  debts^  subject  to  a  pro- 
Tiso  making  the  deed  void  on  default  in  payment 
of  the  composition,  and  N.  assigned  over  hu  pro- 
perty to  D.  abiiolutely : — EM,  that  this  deed  was 
not  on  its  face  void  as  giving  an^undue  advantage 
to  D.-^BisseU  v.  Jones  (Law  Bep.  4  Q.  B.  49)  fol- 
lowed.   Ex  parte  Nicholson.    In  re  Nicholson 

[888 
UnOUirD  mHD— Person  of— Trustee  Act      78 
See  Tbubtee  Act,  1850.    1. 


VisfluOS  AHB  FUKCHABBE  —  Aasignmeat  of 
contract — ^Notice     -  -  -     604 

See  SCB-CONTBACT. 

Husband  and  wife — Befusal  of  wife  to  con- 
vey -----  684 
See  Saub  bt  Husband  and  Wife. 

—  Occupation  rent — ^Trade  premises      -     718 

See  OccDPATioN  Bent. 

Purchase  by  person  in  fidaciary  positioD  5^1 

See  Sale  bt  Cocrt. 

—  Bailway  company — Lien  for  onpcud  purchase- 

money  -  -         —         -     414 

See  yemdob*b  Lien  aoaictt  Railwat 
Company. 

—  Surrender  of  copyholds  -  -      78 

See  Trustee  Act,  1850.    1. 

—  Valuation  of  furniture  -  -  -     648 

See  ENFOBdNG  Aobesment  fob  Arbi- 
tration.   2. 

VZirDOE'B   UEV   AGAIXBT   RAIZ.WAT  COK- 
PAKY —  Unpaid  Landotcner —  ReMseiver  — Injunc- 
tion.']   A  person  who  had  sold  to  a  railway  com- 
pany  some  land  over  which  the  railway  had  been 
made  and  opened,  obtained  a  decree  ordering  spe- 
ciilc  performance,  and  declaring  his  Uea  for  the 
balance  of  purchase-money.   The  company  having 
become  insolvent,  an  order  was  made,  on  Uie  Peti- 
tion of  the  vendor,  for  sale  of  the  land  and  pay- 
ment of  the  deficiency,  and  for  an  injunction 
restraining  the  company  until  payment  from  run- 
ning any  engine  over»  or  otherwise  using  or  con- 
tin  uine  in  possession  of  the  land : — Hdd  (varying 
the  order  of  JameSy  V.C.),  that  an  injunction  was 
not  the  proper  form  of  relief,  as  it  would  make 
the  land  useless  to  both  parties.    The  order  for 
an  injunction  was  therefore  diacharged,  and  an 
order  made  for  a  receiver,  with  a  direction  to  the 
company  to  give  him  immediate  possession.-^ 
Where  land  purchased  by  a  railway  company  is 
sold  to  enforce  the  vendors  lien  for  unpaid  pur- 
chase-money, it  is  sold  tree  £rom  aU  dalms  of  the 
public  to  use  it  as  a  highway.    Munnb  v.  Isle  or 
WiOHT  Railway  Coiipant  -         -        -    414 
VESTDTCh-^ift,  origLoal  or  substitutional— Re- 
moteness     -  -  -         -    718 
See  Gift,  original  or  so«rrnjnoxAL. 
2. 
▼OLUSTABY    WIHDIHG'-nP  —  SupervisioD  — 
Liquidator's  accounts        -         -    4ST 
See  Liquidator's  Accounts. 
YOmn} — Liquidation   by  arrangement— Signa- 
ture of  creditors      -          -         -    723 
See  Majority  of  Gbeditobs. 

WABTE — ^By  one  tenant  in  common         **    ^^^ 
See  Partition  Suit.    1. 

WUL^Annuity^-Charged  on  eorpii*      -    ^ 
See  Annuity  charged  on  Cobfts* 

—  Appointment  by  general  bequest     -      ^ 

See  Aprmnticent  by  General  'Bmcf^* 

—  Charity  not  exhausting  the  whole  income 

[605 

See  Charity  not  sxHAUsriNa  the  whole 
Income. 

Covenant  to  make— Marriage  articles    W 

See  Will  in  pursuance  oi  ^Mabbugb 
Articles. 


Ch.  Vol.  V.] 


INDEX. 


8U 


WILL — cofdinued, 

.— ^  Death  coupled  with  contingency      -     244 

See  Dbath  cqupled  wtth  CoMTurasNcnr. 
. Devise  without  wofds  of  limifcatzDn  -     406 

See  Dkyise  wixHorr.  Wobds  or  Xjui- 

TATIOK. 

«— Bemoteness       -         -         -         -     842 

£1^  Gift,  ORIGINAL  OB  SUBSTITUTIONAL.  1. 

Substitutional  gift  -         -842,718 

See  G)FT,  OBIGJNAL   OB    SUB8TITCT10NAL. 
1,2. 

XTnoertainty       -         -.         •         .-     670 

See  Uncbrtain  Gitt. 
WILL  nr  FUBSVANOE  07  XABBIAOE  AR- 
TICLES— Covenant — ha'pteJ]  A  father,  on  the 
marriage  of  his  daughter,  covenanted  that  if 
she  should  survive  him,  or  leave  any  child,  chil- 
dren, or  issue,  he  would  by  will  give  and  devise, 
or  otherwise  effectually  settle  and  assure  to  trus- 
tees, a  share  equal  wita  his  other  children  of  the 
proi^rty  he  should  have  at  his  death  to  the  uses 
therein  mentioned,  being  uses  for  the  benefit  of 
the  husband  and  wife  and  the  children  of  the 
marriage,  with  a  clause  of  survivorship  and  accruer 
in  the  event  of  children  dying  under  twenty-one 
and  without  issue.  Some  years  afterwards  the 
father  made  a  will,  giving  property  to  trustees 
upon  the  trusts  therein  declared,  the  limitations 
being  in  substance  the  same  as  those  set  out  in 
the  articles.  The  children  of  the  marriage  all 
died  without  issue  in  the  lifetime  of  the  cove- 
cantor,  one  of  them  only  having  attained  twenty- 
one.  The  wife  survived  her  mther: — fleW  (re- 
versing the  decision  of  MdUne,  V.G.),  that  the 
representatives  of  the  child  who  attained  twenty- 
one  were  not  entitled  to  anything,  for  that  tl^e 
covenantor  was  at  liberty  to  make  a  settlement 
either  by  deed  or  will,  and  that  he  was  not  bound 
by  the  covenant  so  to  frame  his  will  as  to  guard 
the  child's  interest  from  lapse.  In  re  Bbook- 
van's  Tbust    -----     188 

WINDIKGh-TTP — Acceptance  of  shares — ^Agent 

See  Agceftance  of  Shabes.    3.       [489 

Acceptance  of  shares — Gonditional  294,  806 

See  Acceptance  or  Shabes.    1,  2. 

GaU^—Proof  under  creditors'  deed    -     400 

See  Bankbupt  Shabeholdeb. 

— ^  Debenture  holder — ^Bemedles  of  -  818 
See  Debentube. 

Deceased  shareholder — Liability  of  exe- 
cutors -  •  •  •  725 
See  Deceased  Shabeholdeb. 


•     567 

WlHDING-UP 


Disposition  of  property  before 

See   DisposmoNB   befobe 
Obdeb. 
Foreign  company 

See  WiHDiHo-up  Petition.    1. 
Forfeiture  of  shares     -         -  68|  79 

See  Fobfeitubb  or  Shabes.    1,  2. 

Infant  shareholder       -  898,  802,  614 

See  iNrANT  Teabbfebeb.    1,  2,  3. 

Ldterest  on  debts  -         -     86,  88, 112 

See  Lhtbbest  in  Winding-up.    1,  2,  3. 

•  Irish  winding-up— How  enforced  in  England 
See  iBiBH  Winding-up.  [98 

life  insurance  company — ^Transfer  of  busi- 
ness -  -  *  U8,  881, 682, 640 
See  'SoYATiax  or  Oontbaot. 


WIHDIVGh-UP — ooniinued. 

-^—  Past  members — Gontributions,  how  to  bo 
divided  -  .  .  -  428 
See  Past  Meiibebs. 

Petition      -         -  -         -868,600 

See  Winding-up  Petition.    1,  2. 

Petitioning  creditors'  debt — Building  so- 
ciety -----  809 
See  Building  Sooiett.    2. 

Petitioning  creditors  debt — Policy-holder — 

Transfer  to  another  office   -       682,  640 
See  Novation  of  Gontbact.    3,  4, 

- —  Proof  by  agent  for  prospective  commission 
See  Pbosfective  Goumission.  [787 

Proof — Bill  of  exchange  accepted  by  direc- 
tors  -----     567 
See  Dispositions   befobe   Winding-up 
Obdeb. 

Proof  by  broker — ^Buying  up  shares  -     444 

See  Unauthobized  Dealing  in  Shabes. 


Proof — Debts  canying  interest     86,  88, 112 

See  Interest  in  Winding-up.    1 — 3. 

Proof— Overdue  bill  of  exchange       -     358 

See  OvEBDUE  Bill  of  Exchange. 
-^— Proof  by  mortgagee      -         -         -     483 

See  Pboof  bt  Mobtgagee. 
Proof— Putting  in  claim         -         -       18 

See  Gbeditob  holding  Secubitt.    1. 
Proof— Secured  creditor    -         -     18, 167 

See  Gbeditob  holding  Secubity.    1,  2. 

Beceiver,  choice  of—Appeal  -         -     420 

See  Bboeiveb. 

Bectification  of  register — ^Form  of  summons 

See  Bectification  of  Bbgisteb.        [95 

Set-off— Bankrupt  shareholder  -     492 

See  Set-off  in  Winding-up. 

Subscriber  of  memorandum  11, 22,  270,  846, 

[707 
See  SuBSCBiBEB  OF  Memobanduk.    1 — 5. 

WIHDIirO-UP  VETITIOS— Company  far  Foreign 
Butiness  registered  in  England  —  ninding-up 
Order — Shares  transferable  by  delivery. J  If  it 
appears  from  the  memorandum  and  articles  of 
association  of  a  company  that  some  kind  of 
management  and  business  in  England  is  contem- 
plated, the  company  comes  within  the  provisions 
of  the  Companies  Act,  1862,  and  may  be  properly 
registered  under  that  Act,  although  all  the  sub- 
scribers to  the  memorandum  and  all  the  directors 
are  foreigners  residing  abroad. — But  if,  after  it 
has  been  registered,  such  a  company  does  not 
carry  on  business  in  this  country,  proceedings 
may  be  taken  to  have  it  wound  up ;  and  the  Gourt 
has  jurisdiction  to  make  a  winding-up  order, 
although  all  its  shareholders  are  foreigners  and  it 
has  never  transacted  any  business  in  England, — 
The  articles  of  association  of  a  Umited  company, 
registered  under  the  Companies  Act,  1862,  con- 
ferred a  power  on  the  tOrectors  to  issue  certificates 
of  shares  transferable  by  delivery.  Qiuere,  whether 
this  provision  was  legaL  But  heidj  that  if  it  was 
not  legal  it  would  not  render  the  company  illegal 
nor  preclude  it  from  being  wound  up  under  the 
order  of  the  Gourt.— The  decision  of  Malins,  V.G., 
reTcned.  In  re  GnnatAL  GoMPiunr  fob  the  Pbo- 
Monoii  or  Land  Gbedit      -         -         -     863 
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r — eomHnued, 


%  —  Loeua  dandi  of  Bs$pondent$ — Appeal,'] 
Vo  penon  hat  a  right  to  be  heard  against  a  Peti- 
tion for  winding  np  a  company,  except  ereditort 
-and  oontributories.  And  although  the  Oonrt  may 
reasonably  hear  (»ther  persons  who  haye  an  inte- 
rest in  the  property  of  toe  oompany  as  amiei  cwrim^ 
jet  Boch  peiBons  cannot  appeal  against  the  deci- 
sion.— ^Upon  a  Petitioa  to  wind  np  a  canal  com- 
pany, presented  by  the  company,  another  canal 
oompany,  whose  canal  conminnicated  with  that 
of  tne  petitioning  company,  were  heard  in  oppo- 
sition to  the  Petition : — uM,  that  the  opposing 
company  had  no  loetw  dandi  to  appeal  against 
the  wiDoing-Qp  order.    In  re  Beabpobd  Natioa- 

TIOW  COMPAHT  ------ 


— ^Mistake  of — ^Leave  to  file  biU  of 
reriew         -         .         -         •     76S 
See  VsaocBKDCfTt  or  DntBCTOBS. 
Ph>fessional  priTilege  -         -         .     700 
6ee  PsiTiLioED  GomcrincATiov. 


WnSBUWAL  or  KmkL-^Pradi^^hBate 

to^M^iirawAppeal-~Code—dnfermaUim^  Where 
Appellants  who  hsTO  set  down  their  appeal  obtun 
leaye  to  withdraw  it,  tbey  wiD  only  be  oideied  to 
pay  such  costs  as  ther  would  have  had  t6  pay  if 
the  appeal  had  been  heard  that  day  and  dismissed 
with  costs. — ^The  Belaton  in  an  infonnalum  ap- 
pealed against  the  decree  of  the  Viee-Ghancellor. 
After  the  i^pp^  ^f^  "^  down  costs  were  inenired 
by  an  application  to  the  Attomey-Genend  to 
withdraw  nis  fiat.  The  Appellants  then  applied 
for  leave  to  withdraw  the  appeaL — ^llie  Court,  am 
giving  leave,  refused  to  make  any  special  order  as 
to  the  costs  occssioned  by  the  ai^ilioation  to  the 
Attomey-GenersL  ATVOBiniT-GEHZBAii  «.  Cos- 
FOBASiQV  or  Haufax  -         -         -     116 

^  Any  other  religious  tn8tiiutio&  or  pur- 
-— -*  -         -  -  -     570 
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